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I  Rules  and  Regulations  Federal  Register 

^  Vol.  62,  No.  89 

Thursday,  May  8,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  Insurance  Regulations 
and  Almond  Endorsement;  and 
Common  Crop  Insurance  Regulations, 
Almond  Crop  Insurance  Provisions 

AGENCY;  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insiuance  of 
almonds.  The  provisions  will  he  used  in 
conjimction  with  the  Common  Crop 
Insiirance  Policy,  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  almond  endorsement  with  the 
Conunon  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  almond 
endorsement  to  the  1997  and  prior  crop 
years. 

EFFECTIVE  DATE:  Jrme  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Program  Analyst, 

Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  has  not 
been  reviewed  by  OMB. 


Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  imder 
OMB  control  number  0563-0003 
through  September  30, 1998.  No  public 
comments  were  received. 

Unfiuided  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  n  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  an  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  aimually 
certify  to  the  previous  year’s  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 
least  three  years.  This  regulation  does 
not  alter  those  requirements. 


The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
ciurently  required.  This  rule  does  not 
have  any  ^greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  fiom  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 

12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  will  not  have 
a  retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appieal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Friday  August  9, 1996,  FCIC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  41531—41535 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section,  7  CIll  457.123,  Almond  Crop 
Insurance  Provisions.  The  new 
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provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
almonds  found  at  7  CFR  401.110 
(Almond  Endorsement).  FCIC  also 
amends  7  CFR  401.110  to  limit  its  effect 
to  the  1997  and  prior  crop  years. 

Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  comments, 
data,  and  opinions.  A  toted  of  2 
comments  were  received  from  the  crop 
insurance  industry  and  FCIC.  The 
comments  receiv^,  and  FCIC's 
responses,  are  as  follows: 

Comment:  One  comment  received 
firom  the  crop  insurance  industry  agreed 
with  the  definition  of  “Insurable 
rejects”  and  “Rejects,”  but  did  not  find 
these  terms  being  used  in  the  provisions 
except  in  the  definitions.  The 
commenter  believes  that  insurable 
rejects  should  not  be  included  in 
production  to  count  when  finalizing  a 
claim.  The  commenter  recommended 
adding  the  following  sentence  to  section 
11(c)(2)  “Harvested  almonds  which 
caimot  be  marketed  due  to  an  insurable 
cause  (insurable  rejects),  as  determined 
by  us,  will  not  be  considered  production 
to  count.” 

Response:  FCIC  has  amended  this 
provision  so  that  only  harvested 
production  which  was  accepted  by  a 
buyer  is  included  as  production  to 
count,  provided  that  production  not 
accepted  by  the  buyer  has  been  rejected 
because  it  is  damaged  by  an  insur^le 
cause  of  loss.  This  change  will  allow 
rejects  to  be  included  as  production  to 
count  when  the  rejects  are  included  in 
the  weight  for  which  the  producer 
receives  payment;  however,  will  not 
include  rejects  as  production  to  count 
when  payment  is  not  received  for  them. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  that  the  requirement  for  a 
written  agreement  to  be  renewed  each 
year  be  removed.  If  no  substantive 
changes  occur  fiem  one  year  to  the  next, 
the  written  agreement  should  be 
allowed  to  be  effective. 

Response:  Written  agreements  are 
intended  to  permit  insurance  coverage 
to  be  available  in  unusual  or  previously 
unknown  sihiations.  If  the  situation 
exists  from  year  to  year,  it  should  be 
incorporated  into  the  crop  provisions  or 
Special  Provisions.  It  is  important  to 
minimize  exceptions  to  the  policy  to 
ensure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 

FCIC  has  made  the  following  changes 
to  the  Almond  Provisions: 

1.  Section  2(c) — Clarified  provisions 
regarding  premium  refunds  when 


optional  imits  are  combined  into  a  basic 
unit. 

2.  Section  2(e)(1) — Clarified  that 
records  must  be  provided  by  the 
production  reporting  date  as  one  of  the 
requirements  for  optional  units. 

3.  Section  8(a)(1) — Clarified  the  date 
on  which  coverage  begins  for  the  year 
the  application  is  first  signed. 

4.  Section  8(b) — Added  a  provision  to 
clarify  that  acreage  acquired  after  the 
acreage  reporting  date  is  not  insurable. 
Also,  added  a  provision  to  clarify  that 

a  person  to  whom  coverage  is 
transferred  must  be  eligible  for 
insurance. 

5.  Section  9 — ^Added  insects,  disease 
and  wildlife  as  insurable  causes  of  loss, 
imless  damage  is  due  to  insufficient  or 
improper  application  of  control 
measures  to  be  consistent  with  other 
perennial  crops.  Clarified  that  failure  of 
the  irrigation  water  supply  is  a  covered 
loss  only  if  caused  by  a  peril  for  which 
insurance  is  provided. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Almond,  Almond  endorsement.  Crop 
insurance. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insiunnce  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

,  Aathority:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  401.110  introductory 
paragraph  is  amended  to  read  as 
follows: 

f  401.110  Ahnond  endorsement 

The  provisions  of  the  Almond  Crop 
Insurance  Endorsement  for  the  1988 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aathority:  7  U.S.C.  1506(1),  1506(p). 

4.  Section  457.123  is  added  to  read  as 
follows: 


§  457.1 23  Almond  crop  insurance 
provisions. 

The  Almond  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FCIC  policies: 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies; 

Almond  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Days.  Calendar  days. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  die  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  The  removal  of  mature  almonds 
finm  the  orchard. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  pmctice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems,  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  pi^uce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Meat  pounds.  The  total  pounds  of  almond 
meats  (whole,  chipped  and  broken,  and  in¬ 
shell  meats)  and  rejects.  Unshelled  almonds 
will  be  converted  to  meat  pounds  in 
accordance  with  FCIC  approved  procedures. 

Non-contiguous  land.  Any  two  or  more 
tracks  of  land  whose  bound^es  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Pr^uction  guarantee  (per  acre).  The 
quantity  of  almonds  (total  meat  pounds  per 
acre)  determined  by  multiplying  the 
approved  actual  pi^uction  history  (APH) 
yield  per  acre  by  the  coverage  level 
percentage  you  elect 

Set  out.  Transplanting  the  tree  into  the 
orchard. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section. 
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(b)  Basic  units  may  not  be  divided  into 
optional  imits  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  imits  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  opting  unit: 

(1)  You  must  have  provided  records  by  the 
prodifcbon  reporting  date,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  productimi  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land  unless  otherwise 
provided  by  a  written  agreement 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Detmmining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  ($457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  alironds  in  the  county  insured 
under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  almond  type 
designated  in  the  Special  Provisions.  The 
I»ice  elections  you  choose  for  each  type  mu^t 
have  the  same  pmcentage  relationship  to  the 
maximum  price  offered  by  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
fnaximiim  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(luurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  ($  457.8),  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
patterns; 

(4)  For  the  first  year  of  insurance  for 
acreage  interplant^  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 


such  acreage  is  changed,  the  age  of  the  crop 
that  is  interplanted  with  thelalmonds,  and 
type  if  applicable,  and  the  planting  pattern; 
and 

(5)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
following:  interplanted  perennial  crop; 
removal  of  trees;  damage;  change  in  practices 
and  any  other  circumstance  on  the  yield 
potential  of  the  insured  crop.  If  you  fedl  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  from  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Chmiges 

In  accordance  with  sectiim  4  (Contract 
Changes)  of  the  Basic  Provisions  ($  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 

Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  ($  457.8),  the  cancellation 
and  termination  dates  are  December  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($  457.8),  the 
crop  insured  will  be  all  the  almonds  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share  unless 
allowed  otherwise  by  section  8(b); 

(b)  That  are  grown  for  harvest  as  almonds; 

(c)  That  are  irrigated; 

(d)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  to  us;  and 

(e)  On  acreage  where  at  least  90  percent  of 
the  trees  have  reached  at  least  the  seventh 
growing  season  after  set  out,  unless  vre  agree 
in  writing  to  insure  trees  not  meeting  this 
requiremenL 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(InsuraUe  Acreage)  of  the  Basic  Provisions 
(§  457.8),  that  prohibit  insurance  attaching  to 
a  crop  planted  with  anothw  crop,  almonds 
interplanted  with  anothm  perennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  ptovisicms  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  ($457.8): 

(1)  Coverage  begiiu  cm  January.l  of  each 
crop  year,  except  that  fm  the  year  of 
application,  if  3rour  application  is  received 
after  December  21,  but  prior  to  January  1, 
insurance  will  attach  on  the  10th  day  aftw 
your  properly  completed  application  is 
received  in  our  lo(^  office  unless  we  inspect 
the  acreage  during  the  10  day  p«dod  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 
to  determine  the  condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
November  30. 


(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
($457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period.  Acreage 
acquired  after  the  acreage  reporting  date  will 
not  be  insured. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  almonds  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfn  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  ($  457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period; 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  undergrowth 
have  not  been  controlled  or  pruning  debris 
has  not  bemi  removed  from  the  orchard; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Earthquake; 

(6)  Volcanic  eruption; 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period;  or 

(8)  Wildlife,  unless  control  measures  have 
not  been  taken. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  ($457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to 
the  inahility  to  maricet  the  almonds  for  any 
reason  other  than  actual  physical  damage  to 
the  almonds  from  an  insurable  cause 
specified  in  this  section.  For  example,  we 
will  not  pay  you  an  indemnity  if  you  are 
unable  to  market  due  to  quarantine,  boycott, 
or  refusal  of  any  person  to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 
In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  ($  457.8).  if  you 
intend  to  claim  an  indemnity  on  any  unit, 
you  must  notify  us  prior  to  the  beginning  of 
harvest  so  that  we  may  inspect  the  damaged 
production.  You  must  not  sell  or  dispose  of 
the  damaged  crop  until  after  we  have  given 
you  written  consent  to  do  so.  If  you  fail  to 
meet  the  requirements  of  this  section,  all 
such  production  will  be  considered 
undamaged  and  included  as  production  to 
count 
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11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records; 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election  for 
the  type; 

(3)  Totaling  the  results  in  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 

counted  of  each  type,  if  applicable,  (see 
subsection  11(c))  by  the  respective  price 
election;  ^ 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  result  in  section  11(b)(5) 
from  the  result  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count,  specified 
in  meat  pounds,  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follows: 

(1)  Not  less  than  the  production  guarantee 
per  acre  for  acreage; 

(A)  That  is  abandoned; 

(B)  That  is  damaged  solely  by  uninsured 
causes;  or 

(C)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  cate  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  cl^m  will  be  us^  to  detomine 
the  production  to  count;  and 

(2)  All  harvested  meat  pounds  which  has 
been  accepted  by  a  buyer  and  all  harvested 
meat  pounds  rejected  by  a  buyer  unless  the 
meat  pounds  are  reject^  due  to  an  insured 
cause  of  loss. 

12.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 


(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  ^e  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  DC,  on  May  2, 1997. 
Suzette  M.  Dittrich, 

Deputy  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  97-11959  Filed  5-7-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ANE-11] 

Amendment  to  Class  E  Airspace; 
Nashua,  NH,  Newport,  Rl,  Mansfield, 
MA,  Providence,  Rl,  and  Taunton,  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  the  direct  final  rule 
which  modifies  the  Class  E  airspace  at 
Nashua,  NH,  Newport,  Rl,  Mansfield, 
MA,  Providence,  Rl,  and  Taimton,  MA 
by  removing  fiom  their  descriptions 
references  to  Class  E  airspace  areas 
removed  by  previous  actions.  The  direct 
final  rule  is  necessary  to  keep  the 
descriptions  of  controlled  airspace  areas 
operationally  current. 

EFFECTIVE  DATE:  The  direct  final  rule  is 
effective  on  0901  UTC,  May  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (617)  238-7533;  fax 
(617)  238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  7, 1997  (62  FR 
10425).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
May  22, 1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Burlington,  MA,  on  April  28, 
1997. 

John  J.  Boyce, 

Assistant  Manager,  Air  Traffic  Division,  New 
England  Region. 

[FR  Doc.  97-11661  Filed  5-7-97;  8:45  am) 
BIUJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  28908;  Arndt  No.  1798] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — ^Individual  SLAP 
copies  may  be  obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 

US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
.  Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 


documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT  AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOT  AMs,  the  respective  FIXD/T 
NOT AMs  have  been  cancelled. 

The  FDC/P  NOT  AMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FIXZ)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  mal^g  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bc^y  of  technical  regulations  for  which 


fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule’’  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  si^l  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  May  2, 1997. 
Thomas  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendnmnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

.1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$  97.23,  97.25, 97.27. 97.29. 97.31, 97.33 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication. 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

04/14/97  . 

NC 

Fayetteville . . 

Fayetteville  Regional  Grannis 
Field. 

7/2133 

VOR  or  GPS  Rwy  22  Arndt  4A... 

04/16/94  . 

LA 

T  allulah/Vicksburg 

Vicksburg  Tallulah  Regional  .. 

7/2126 

LOC  Rwy  36,  Orig-A.. 

04/16/97  . 

LA 

Tallulah/Vicksburg 

Vicksburg  Tallulah  Regional  .. 

7/2125 

GPS  Rwy  18,  Orig-A... 

04/16/97  . 

LA 

T allulah/Vicksburg 

Vicksburg  Tallulah  Regional  .. 

7/2127 

NDB  Rwy  36,  Orig-A... 

04/18/97  . 

IL 

Chicago . 

Chicago-CHare  Inti . 

7/2182 

ILS  Rwy  32L./Vndt  1... 

04/1  RA»7 

MD 

RaltimnrA . 

Baltimore-Washington  Inti 

7/2187 

ILS/DME  RWY  33R,  Arndt  2A... 

04/18/97  - . 

WA 

Bellingham . 

Bellingham  Inti  . 

7/2185 

GPS  Rwy  34.  Orig... 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

04/18/97' . 

WA 

Bellingham . 

Bellingham  . 

7/2186 

GPS  Rwy  16,  Orig... 

04/91/97 

AR 

Drake  Field  . . 

7/2231 

VOR  or  GPS-A,  Amdt  24... 

04/?1/Q7  , 

AR 

Fayetteville . 

Drake  Field  . 

7/2237 

Radar-1 ,  Orig... 

NDB  Rwy  4R  Orig... 

VOR  or  GPS  Rwy  4L  Amdt  5A... 

ILS  Rwy  3,  Amdt  3... 

ILS  Rwy  13  Amdt  6... 

GPS  Rwy  31,  Orig... 

VOR  or  GPS  Rwy  3  Amdt  18A... 

LOC  BC  Rwy  31,  Amdt  13... 

VOR/DME  Rwy  21,  Amdt  5A... 

ILS  Rwy  13,  /Vndt  15... 

NDB  or  GPS  Rwy  13,  Amdt  14A... 

Radar  1  Amdt  1 1 ... 

04/71/97  , 

AZ 

Chandler . 

Chandler  Muni  . 

7/2248 

04/91/97 

AZ 

Chandler . . . 

Chandler  Muni  . . 

7/2247 

04/91/97  , 

UT 

Ogrlftn  . 

Ogden-Hinckley  . 

7/2241 

04/93/97 

IL 

KS 

Greater  Peoria  Regional _ 

7/2275 

04/95/97  ... 

H|jtcli*iSOn  . 

Hutchinson  Muni  . . 

7/2312 

04/95/97  ... 

KS 

Hulchinsnn 

Hutchinson  Muni . 

7/2313 

04/9.5A»7 

KS 

H^itOhin^n  . 

Hutchinson  Muni . 

7/2315 

04/95/97 

KS 

. 

Hutchinson  Muni . 

7/2316 

04/95/97  . 

KS 

Hutchinson 

Hutchinson  Muni . 

7/2321 

04/95/97 

KS 

Hiitchin^n  . 

Hutchinson  Muni . 

7/2323 

04/95/97  . 

MS 

.lackenn . 

Jackson  Inti . 

7/2332 

04/95/97 

NE 

HAhmn  Muni  . 

7/2348 

NDB  or  GPS  Rwy  12,  Amdt  3... 

NDB  or  GPS-A  Amdt  8A... 

04/25/97  . 

SC 

Spartantxjrg . . 

Spartanburg  Downtown  Me¬ 
morial. 

7/2341 

n4A>fU97 

lA 

Algrtna  . 

/Ugona  Muni . . . 

7/2387 

NDB  or  GPS  Rwy  12,  Amdt  4... 

VOR/DME  or  GPS-A,  Amdt  5... 

n4/9IU97 

lA 

AIgnna  . 

/Ugona  Muni . 

7/2388 

04/28/97  . 

SC 

Spartanburg . 

Spartanburg  Downtown  Me¬ 
morial. 

7/2389 

RNAV  or  GPS  Rvtry  5,  Amdt  6A... 

04/28/97  ....... 

SC 

Spartanburg . 

Spartanburg  Downtown  Me¬ 
morial. 

7/2391 

VOR-B  Amdt  2A... 

04/29/97  . 

TX 

Marshall . 

Harrison  County  ; . 

_ 1 

7/2421 

GPS  Rwy  33,  Orig-B... 

[FR  Doc.  97-12053  Filed  5-7-97;  8:45  am] 
WLUNG  CODE  4eiO-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  28907;  Amdt  No.  1797] 
RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
ne^ed  because  of  the  adoption  of  new 
or  revised  criteria,  or  becau8e  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  dianges  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ffie  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
meuled  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Fli^  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Wasffington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  pait  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 


Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piuchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amend^nt  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  tran.smittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
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Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  ffian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  afterpublication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  .the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  eiffected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procediire  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  as  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedtures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sulqects  in  14  CFR  part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington  DC  on  May  2, 1997. 
Thomas  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

Part  97— Standard  Instrument 
Approach  Procedures 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 

DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 

LDA.  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  *  Effective  May  22, 1997 

St.  Louis,  MO,  Arrowhead,  VOR  OR  GPS 
RWY  2,  Arndt  5,  CANCELLED 
St.  Louis,  MO,  Arrowhead,  VOR  OR  GPS— B, 
Arndt  3,  CANCELLED 
Burlington,  NC,  Burlington-Alamance 
Regional,  LOC  Rwy  6,  Orig 
Burlington,  NC,  Burlington-Alamance 
Regional,  NDB  OR  GPS  RWY  6,  Arndt  4 
Bellingham,  WA,  Bellingham  Inti,  MLS  RWY 
34,  Orig 

•  •  *  Effective  fane  19, 1997 
Brunswick,  GA,  Malcolm  McKinnon,  NDB 

RWY  4,  Arndt  4A,  CANCELLED 
Brunswick,  GA,  Malcolm  McKinnon,  NDB 
RWY  22.  Arndt  4A.  CANCELLED 
Brunswick.  GA,  Malcolm  McKinnon,  NDB 
RWY  4.  Orig 

Brunswick,  GA,  Malcolm  McKinnon.  NDB 
RWY  22,  Orig 

New' Iberia,  LA,  Acadiana  Regional,  LOC 
RWY  34.  Arndt  8,  CANCELLED 
New  Iberia,  LA,  Acadiana  Regional,  ILS  RWY 
34,  Orig 

•  •  *  Effective  July  17, 1997 
Arkadelphia,  AR,  Arkadelphia  Muni.  GPS 

RWY  4,  Orig 

Burlington,  CO,  Kit  Carson  County,  NDB 
RWY  15.  Arndt  1 

Hayden,  CO.  Yampa  Valley.  GPS-A,  Orig 
Hayden,  CO,  Yampa  Valley,  GPS-B,  Orig 
Marco  Island,  FL,  Marco  Island,  GPS  RVVnf 

17,  Orig 

Milton,  I^,  Peter  Prince  Field,  GPS  RWY  36, 
Orig 

Macon,  GA,  Middle  Georgia  Regional,  VOR 
OR  GPS  RWY  13,  Arndt  8 
Macon.  GA,  Middle  Georgia  Regional,  VOR 
OR  GPS  RWY  23.  Arndt  2 
Macon,  GA.  Middle  Georgia  Regional,  NDB 
OR  GPS  RWY  5,  Arndt  21 
Macon,  GA,  Middle  Georgia  Regional.  ILS 
RWY  5,  Arndt  25 

Macon,  GA,  Middle  Georgia  Regional,  GPS 
RWY  13.  Orig 

Macon,  GA,  Middle  Georgia  Regional,  GPS 
RWY  23.  Orig 

Macon,  GA,  Middle  Georgia  Regional,  GPS 
RWY  31,  Orig 

Washington,  IN,  Daviess  Coimty,  NDB  RWY 

18.  Arndt  6 

Washington,  IN,  Daviess  County,  GPS  RWY 
18,  O^ 

New  Orleans,  LA,  New  Orleans/Moisant 
Field.  GPS  RWY  1,  Orig 
Kansas  City,  MO,  Richards-Gebaur  Memorial, 
VOR/DME-A,  Chig 


Chadron,  NE,  Chadron  Muni,  VOR/DME 
RWY  2,  Arndt  2 

Chadron,  NE,  Chadron  Muni,  VOR/DME 
RWY  20.  Orig 

Chadron,  Chadron  Muni,  NDB  RWY  2, 
Arndt  1 

Chadron,  NE,  Chadron  Muni,  NDB  RWY  20, 
Arndt  12 

Chadron,  NE,  Chadron  Muni,  ILS  RWY  2, 
Arndt  1 

Chadron,  NE,  Chadron  Mimi,  GPS  RWY  2, 
Orig 

Chadron,  NE,  Chadron  Miini,  GPS  RWY  20. 
Orig 

Homell,  NY.  Homell  Muni,  GPS  RWY  18. 
Orig 

Johnstown,  NY.  Fulton  County,  GPS  RWY  10, 
Orig 

Lincolnton,  NC,  Lincoln  County,  GPS  RWY 
5,  Orig 

Hatteras,  NC,  Billy  Mitchell,  CPS  RWY  25, 
Orig 

Bedford,  PA,  Bedford  County,  GPS  RWY  14, 
Orig 

Bedford,  PA,  Bedford  County,  GPS  RWY  32, 
Orig 

Meadville,  PA.  Port  Meadville,  GPS  RWY  25. 
Orig 

Kutztown,  PA,  Kutztown,  VOR-A,  Orig 
Myrtle  Beach,  SC,  Myrtle  Beach  Inti,  GPS 
RWY  35,  Orig 

Lafoyette,  TN,  Lafoyette  Muni,  GPS  RWY  19, 
Orig 

Marfa,  TX.  Marfa  Muni,  VOR  RWY  30,  Arndt 
5 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  28863,  Arndt  No.  1789  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
62,  No.  68,  Page  17068,  dated  Wednesday, 
April  9, 1997)  imder  Section  97.33  efiective 
22  MAY  1997,  which  is  hereby  amended  as 
follows: 

Roseburg,  OR,  Roseburg  Regional,  GPS-B, 
Orig 

Note:  The  following  procedures  published 
in  Docket  No.  28898,  Arndt  No.  1796  to  Part 
97  of  the  Federal  Aviation  Regulations  (Vol 
62,  No.  83,  Page  23350,  dated  Thursday. 
April  10, 1997)  under  Section  97.23  efi^tive 
22  May  97,  are  rescinded: 

Wooster,  OH,  Wayne  County.  VOR  or  GPS 
RWY  10,  Orig-A,  CANCELLED 
Wooster,  OH,  Wayne  County,  VOR  RWY  10, 
Orig-A. 

[FR  Doc.  97-12063  Filed  5-7-97;  8:45  am) 
BILUNQ  CODE  4ei0-13-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31CFRPart356 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 
(Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  1-83) 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Final  rule. 
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SUMMARY:  The  Department  of  the 
Treasury  (“Treasury”  or  “Department”) 
Is  issuing  in  final  form  an  amendment 
to  31  CFR  Part  356  (Uniform  Offering 
Circular  for  the  Sale  and  Issue  of 
Marketable  Book-Entry  Treasury  Bills, 
Notes,  and  Bonds).  This  final  rule 
codifies  in  the  Code  of  Federal 
Regulations  a  change  in  the  way  the 
offering  amounts  for  Treasury  hill 
auctions  are  announced  and  auction 
amounts  are  awarded  to  the  Federal 
Reserve  Banks  for  their  own  account, 
also  referred  to  as  the  System  Open 
Market  Account.  The  change  involves 
treating  such  auction  awards  as 
additions  to  the  announced  offering 
amount  rather  than  making  such  awards 
within  this  amount. 

EFFECTIVE  DATE:  May  8, 1997. 

ADDRESSES:  This  final  rule  has  been 
made  available  for  downloading  from 
the  Bureau  of  the  Public  Debt’s  Internet 
site  at  the  following  address: 
www.puhlicdebt.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papa)  (Director),  Lee  Grandy  or  Kurt 
Eidemiller  (Government  Securities 
Specialists),  Biueau  of  the  Public  Debt, 
C^vemment  Securities  Regulations 
Staff,  (202)  219-3632. 

SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  356,  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  Treasury  bills, 
notes,  and  bonds.  The  uniform  offering 
circular,  in  conjunction  with  offering 
announcements,  represents  a 
comprehensive  statement  of  those  terms 
and  conditions.*  This  rule  amends  the 
defined  term  “public  offering”  in  „ 
section  356.2  and  makes  an  unrelated, 
administrative  correction  to  paragraph 
(a)  of  section  356.13  of  the  uniform 
offering  circular  pertaining  to  the 
reporting  of  net  long  positions. 

The  current  rules  provide  that,  when 
the  Department  issues  an  offering 
aimoimcement  for  a  regular  Treasury 
bill  auction  (i.e.,  13-,  26-,  and  52-week 
bills),  die  stated  public  offering  amount 
of  each  security  issue  includes  any 
amoimts  that  would  be  awarded  in  the 
auction  to  the  Federal  Reserve  Banks  for 
their  own  account  and  for  the  accounts 
of  foreign  and  international  monetary 
authorities  up  to  the  amoimt  of 
maturing  securities  held  by  each.  This 
practice  differs  fiom  the  treatment  of 


>  The  uniform  offering  circular  was  published  as 
a  final  rule  on  January  5, 1993  (58  FR  412). 
Amendments  to  the  circular  were  published  on 
June  3. 1994  (59  FR  28773).  March  15, 1995  (60  FR 
13906),  July  16. 1996  (61  FR  37007),  August  23. 
1996  (61  FR  43626),  October  22. 1996  (61  FR 
54908),  and  January  6. 1997  (62  FR  846). 


these  amounts  in  the  announcements 
and  auctions  of  cash  management  bills 
(“CMBs”),  notes,  and  bonds.  In  these 
announcements  and  auctions,  the  rules 
provide  that  the  amounts  to  be  awarded 
to  the  Federal  Reserve  Banks  for  both 
their  own  account  and  for  the  accoimts 
of  foreign  and  international  monetary 
authorities  are  in  addition  to  the* 
announced  public  offering  amounts. 

In  a  press  release  dated  March  18, 
1997,  Treasury  armoimced  a  change  in 
the  way  bill  auctions  are  announced, 
beginning  with  the  auction  of  5  2- week 
bills  that  were  auctioned  on  March  26, 
1997.  The  press  release  stated  that 
amounts  to  be  awarded  to  the  Federal 
Reserve  Banks  for  their  own  account 
will  be  treated  as  additions  to  the 
annoimced  offering  amount  of  Treasury 
hill  auctions.  As  a  result,  awards  to  the 
Federal  Reserve  Banks  for  their  own 
account  in  bill  auctions  are  now  treated 
as  additions  to  the  amount  sold  to  the 
public.  The  Department  made  this 
change  to  provide  market  participants 
with  more  complete  information  and 
greater  certainty  as  to  the  supply  of  hills 
available  to  the  public  in  an  auction. 
Awards  to  the  Federal  Reserve  Banks  for 
their  own  accoimt  in  bill  auctions  will 
continue  to  be  at  the  weighted  average 
discoimt  rate  of  accepted  competitive 
tenders.  The  treatment  of  the  amount  to 
he  awarded  to  the  Federal  Reserve 
Banks  for  the  accoimts  for  foreign  and 
international  monetary  authorities  in 
regular  Treasury  bill  auctions  remains 
unchemged. 

Accoraingly,  to  codify  this  change  in 
determining  the  public  offering  amount 
for  auctions  of  re^ar  Treasury  bills, 
section  356.2  of  the  imiform  offering 
circular  is  amended  by  revising  the 
definition  of  the  term  “public  offering.” 
It  is  anticipated  that  the  sample 
announcements  of  Treasury  offerings, 
found  in  Exhibit  A  to  Part  356,  will  be 
revised  to  reflect  this  change  once  the 
recent  proposed  amendments  to 
accommodate  three  decimal  bidding  in 
.005  increments  for  Treasury  bill 
auctions,  as  published  in  the  Federal 
Register  on  May  5, 1997  (62  FR  24375), 
are  finalized. 

This  final  rule  also  makes  an 
unrelated,  administrative  correction  to 
section  356.13(a).  The  section  is  being 
restated  in  its  entirety  to  reflect  the 
intent  of  the  revisions  to  the  uniform 
offering  circular  that  were  published  on 
July  16, 1996  (61  FR  37007)  and  January 
6, 1997  (62  FR  846).  This  correction 
does  not  involve  any  substantive 
changes. 

PitM»dural  Requirements 

This  fiinal  rule  does  not  meet  the 
criteria  for  a  ‘Significant  regulatory 


action”  pursuant  to  Executive  Order 
12866. 

Because  this  rule  relates  to  public 
contracts  and  procedures  for  United 
States  securities,  the  notice,  public 
comment,  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  U.S.C.  553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  final  rule, 
and,  therefore,  the  Paperwork  Reduction 
Act  does  not  apply.  The  collections  of 
information  of  31  CFR  Part  356  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  control  number 
1535-0112.  Under  this  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  niunber. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  n. 

Subchapter  B,  Peut  356,  is  amended  €is 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR.  PUBUC  DEBT 
SERIES  NO.  1-83) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102,  et 
seq.;  12  U.S.C.  391. 

2.  Section  356.2  is  amended  by 
revising  the  definition  of  “public 
offering”  to  read  as  follows: 

§356.2  Definitions. 
***** 

Public  offering  means  the  par  amount 
of  secuHties  offered  to  the  public  for 
purchase  in  an  auction.  For  all  bills 
excepfcash  management  bills,  the 
public  offering  is  the  amount  specified 
in  the  offering  aimouncement,  less 
securities  awarded  in  the  auction  to  the 
Federal  Reserve  Banks  for  the  accounts 
of  foreign  and  international  monetary 
authorities  (up  to  the  amount  of 
maturing  securities  held  by  such 
accounts).  For  notes,  bonds,  and  cash 
management  bills,  the  public  offering  is 
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the  same  as  the  amount  specified  in  the 
offering  announcement. 

***** 

3.  Section  356.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  356.13  Net  long  position. 

(a)  Reporting  net  long  positions.  When 
bidding  competitively,  a  bidder  must 
report  the  amount  of  its  net  long 
position  when  the  total  of  all  of  its  bids 
in  an  auction  plus  the  bidder’s  net  long 
position  in  the  security  being  auctioned 
equals  or  exceeds  the  net  long  position 
reporting  threshold  amount.  The 
threshold  amount  for  any  particular 
security  will  be  as  stated  in  the  offering 
announcement  for  that  security.  (See 
§  356.10.)  That  amount  will  be  $2 
billion  for  bills,  notes,  and  bonds  unless 
otherwi  se  stated  in  the  offering 
announcement.  For  example,  the  net 
long  position  reporting  threshold 
amoimt  may  be  less  than  $2  billion  for 
smaller  security  offerings,  e.g.,  certain 
inflation-indexed  securities  or  cash 
management  bills.  If  the  bidder  either 
has  no  position  or  has  a  net  short 
position  and  the  total  of  all  of  its  bids 
equals  or  exceeds  the  threshold  amount, 
e.g.,  $2  billion,  a  net  long  position  of 
zero  must  be  reported.  In  cases  where  a 
bidder  that  is  required  to  report  the 
amoimt  of  its  net  long  position  has  more 
than  one  bid,  the  bidder’s  total  net  long 
position  should  be  reported  in 
connection  with  only  one  bid.  A  bidder 
that  is  a  customer  must  report  its 
reportable  net  long  position  through 
only  one  depository  institution  or 
dealer.  (See  §  356.14(c).) 
***** 

Dated:  April  30. 1997. 

Gerald  Murphy, 

Fiscal  Asiustant  Secretary. 

(FR  Doc.  97-12017  Filed  5-7-97;  8:45  am] 
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SUMMARY:  This  final  rule  sets  out 
qualifications  for  tankermen,  and  for 
persons  in  charge  of,  and  assisting  in, 
the  handling,  transfer,  and  transport  of 
oil  and  certain  hazardous  liquid  cargoes 
in  bulk  on  board  vessels.  It  is  necessary 
to  protect  our  waterways.  It  will  ensure 
that  these  persons  are  competent  to 
perform  their  duties,  even  during 
emergencies;  will  improve  the  handling, 
transfer,  and  transport  of  these  cargoes; 
and  will  reduce  the  risk  and  severity  of 
spillage  from  tank  vessels. 

DATES:  This  final  rule  is  effective  June 
9, 1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (C-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,,  room  3406, 
Washington,  DC  20593-0001,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  C.  Gould,  Project  Manager, 
Maritime  Personnel  Qualifitations 
Division,  (202)  267-6890. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  December  18, 1980,  the  Coast 
Guard  published  two  notices  of 
propos^  rulemaking  (NPRMs):  CX^D 
79-116,  which  proposed  rules  for 
tankermen  (45  FR  83290);  and  CGD  79- 
116a,  which  proposed  rules  for  persons 
in  charge  of  transfers  of  oil  (45  FR 
83268). 

On  October  17, 1989,  the  Coast  Guard 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  entitled, 
“Tankerman  Requirements  and 
'Qualifications  for  Persons-in-Charge  of 
IDangerous  Liquid  and  Liquefied  Gas 
Transfer  Operations”  (54  FR  42624), 
which  combined  the  two  original 
rulemakings  and  officicdly  closed  CGD 
79-116a  as  a  distinct  rulemaking.  The 
Coast  Guard  received  42  comments  on 
that  SNPRM.  No  public  meeting  was 
requested,  nor  was  one  held. 

On  April  4, 1995,  the  Coast  Guard 
published  an  interim  rule  entitled 
“Qualifications  for  Tankermen,  and  for 
Persons  in  Charge  of  Transfers  of 
Dangerous  Liquids  and  Liquefied 
Gases”  (60  FR  17134).  On  March  26, 
1996,  the  Coast  Guard  reopened  the 
comment  period  (61  FR  13098).  No 
public  meeting  was  requested,  nor  was 
one  held. 

Background  and  Purpose 

Background  information  on 
qualifications  for  tankermen,  and  for 


persons  in  charge  of  transfers  of 
dangerous  liquids  and  liquefied  gases, 
appears  in  the  preamble  to  the  interim 
rule  published  on  April  4, 1995. 

Discussion  of  Comments 

The  Coast  Guarc'  received  a  total  of  56 
letters  in  response  to  the  reopened 
comment  period;  these  presented  more 
than  200  comments.  All  of  these  letters 
are  available  for  inspection  in  CCD  79- 
116  at  the  address  listed  under 
ADDRESSES. 

1.  General  Comments 

One  comment  asked  what  impact  this 
rulemaking  would  have  on  fishing 
vessels.  Tankerman  rules  for  fishing 
vessels  may  be  found  in  46  CFR  part 
105,  which  discusses  commerci^ 
fishing  vessels  dispensing  petroleum 
products,  and  in  particular  imder 
§  105.45-1,  which  details  the  tankerman 
requirements  for  these  vessels. 

Another  comment  supported  the 
Coast  Guard  in  its  efforts  to  align  this 
rulemaking  with  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW). 

One  comment  noted  that  the 
definition  of  “tankship”  varies  firom 
section  to  section  in  this  rulemaking. 
The  Coast  Guard  agrees  and  has  de^ed 
“tankship,”  “self-propelled  tank 
vessel,”  “tank  vessel,”  and  “tank 
barge,”  as  appropriate,  in  the  definition 
sections  of  33  CFR  part  154  and  46  CFR 
parts  13  and  30. 

A  separate  comment  asked  the  Coast 
Guard  to  define  “in  bulk.”  The  Coast 
Guard  defines  “in  bulk”  as  “liquid  cargo 
in  bulk,”  found  in  46  CFR  13.103. 

Several  comments  noted  that  the 
course  in  dangerous  liquids  (DL)  for 
tankerman  will  meet  the  vapor-recovery 
regulations  in  46  CFR  39.10-11  but  not, 
as  stated  in  the  preamble  tr>  the  interim 
rule,  the  focility-training  regulations  in 
33  CFR  154.840.  The  Coast  Guard  agrees 
and  has  made  it  clear  in  the  final  rule 
that  this  course  will  meet  only  the 
vapor-recovery  regulations. 

A  sepiUBte  comment  noted  that  a 
discussion  of  endorsements  as  restricted 
Tankerman  person  in  charge  (PIC)  and 
Tankerman-PIC  (Barge)  referred  to 
benefits  for  only  oil  and  chemical 
companies.  In  fact,  these  endorsements 
are  intended  for  the  benefit  of  all 
companies,  not  just  oil  and  cdiemical — 
and  many  mariners— engaged  in  the 
carriage  of  DL  or  liquefi^  gases  (LG). 

Two  comments  indicated  that  the 
language  and  organization  of  the  interim 
rule  were  unusually  confusing  and 
difficult  to  follow.  The  Coast  Guard 
agrees  and  has  made  every  effort  to 
make  the  final  rule  easier  to  understand. 
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Another  comment  indicated  that  33 
CFR  parts  154  and  156  should  not  apply 
to  a  mobile  transfer  facility  with  a 
capacity  of  less  than  250  barrels.  Yet,  as 
written,  it  will  be  applicable  to  any 
facility  or  vessel  if  there  is  a  transfer  of 
oil  or  hazardous  material  to,  from,  or 
within  any  vessel  with  a  capacity  of  250 
barrels  or  more.  The  Coast  Guard 
disagrees  with  the  comment.  The  Oil 
Pollution  Act  of  1990  (OPA  90),  enacted 
by  Congress,  established  the  criteria  for 
these  regulations.  To  change  the  types  of 
vessel  required  to  comply  with  these 
regulations  would  necessitate  a  change 
in  the  law  by  Congress. 

Two  comments  supported  allowing 
mariners  interested  in  returning  to  sea 
after  serving  in  a  marine-related 
capacity  ashore  to  substitute  related 
experience  for  sea  service.  The  Coast 
Guard  disagrees  because  few  marine- 
related  jobs  ashore  relate  directly  to  a 
tankerman’s  duties.  It  is  important  that 
a  tankerman  retain  his  expertise,  and 
this  cannot  be  done  working  in  other 
shoreside  capacities.  It  should  also  be 
borne  in  mind  th^t  if  the  mariner  does 
not  comply  with  46  CFR  13.113  by  the 
first  renewal  of  his  or  her  U.S.  Merchant 
Mariner’s  Dociunent  (MMD)  after  March 
31, 1997,  he  or  she  will  have  to  comply 
with  §  13.201  for  an  original 
Tankerman-PIC  endorsement. 

2.  Training  Ckmrses 

One  comment  supported  the  Coast 
Guard’s  proposal  to  defer  the 
requirement  of  the  DL  and  LG  courses 
for  a  limited  time,  because  of  the  limited 
availability  of  courses.  This  would  give 
mariners  a  reasonable  time  to 
satisfoctorily  complete  the  courses.  This 
deferral  was  outlined  in  a  policy  letter 
to  the  Regional  Examination  Centers 
(RECs)  dated  April  9, 1996.  It  is  also 
available  in  the  docket. . 

Several  comments  stated  that 
firefighting  training  should  not  be 
required  when  the  tankerman 
certification  is  restricted  to  cargoes  that 
are  not  flammable  or  combustible.  The 
Coast  Guard  agrees  in  part.  Use  of 
shoreside  pumping  equipment  seldom 
presents  danger  of  fire;  and  for  this  use, 
the  firefighting  course  may  be  less 
important.  In  contrast,  use  of  a  barge’s 
own  pumping  equipment  presents 
danger  of  fire;  methods  of  extinguishing 
such  fire  are  the  subject  of  the  course  in 
tank-barge  firefighting.  So  an  applicant 
obtaining  a  restricted  Tankerman-PIC 
endorsement  without  having  taken  a 
course  in  firefighting  will  be  authorized 
only  to  handle  non-flammable  or  non¬ 
combustible  cargoes  on  those  vessels 
that  do  not  use  ^eir  equipment  to  load 
or  discharge  a  cargo. 


Another  comment  stated  that 
firefighting  training  should  not  be 
required  for  any  tankerman 
endorsement.  The  Coast  Guard 
disagrees.  An  alert  and  trained 
tankerman  will,  in  all  probability,  be  the 
first  person  to  notice  a  barge  fire  during 
a  transfer.  The  2-day  course  in  tank- 
barge  firefighting  teaches  the  student 
not  only  the  hazards  involved  with  a 
fire  on  board  a  tank  barge  but  also  how 
to  determine  whether  he  or  she  can 
prevent  a  confinable  fire  from  becoming 
an  unmanageable  one.  Students  in  the 
course  will  have  to  participate  in 
realistic  fire-extinguishment  exercises 
involving  responses  to  fires  in  the  early 
stages  using  equipment  found  on  tank 
barges-r-portable  fire  extin^ishers. 

Two  comments  indicated  that 
reqiiiring  applicants  for  original 
endorsements  to  have  completed  their 
DL  or  LG  courses  within  2  years  of 
application  was  too  restrictive.  The 
comments  indicated  that  the  Coast 
Guard  should  allow  applicants  to  have 
completed  the  requir^  course  up  to  5 
years  before  the  date  of  application.  The 
Coast  Guard  agrees  and  has  increased 
the  time  limit  fiom  2  to  5  years.  46  CFR 
13.209, 13.309,  and  13.409  have  been 
changed  accordingly. 

One  comment  wanted  to  require  that 
all  DL  or  LG  courses  be  Coast  Guard 
approved.  The  Coast  Guard  agrees.  All 
these  coiuses  must  be  approved  by  the 
Coast  Guard  or  found  to  be  acceptable 
by  the  Officer  in  Charge,  Marine 
Inspection  (OCMI),  who  will  review 
them  against  appropriate  curricula  in  46 
CFR  13,121. 

One  comment  recommended  that  the 
Coast  Guard  amend  46  CFR  10.303(d)  to 
require  that  trainers  keep  students’ 
records;  however,  this  change  is  beyond 
the  scope  of  this  rulemaking. 

Another  comment  stated  that,  by  not 
reqiiiring  a  minimum  munber  of  hours 
to  cover  the  DL  or  LG  course,  the  Coast 
Guard  would  allow  oil  m  chemical 
companies  to  set  their  own  standards. 

To  clarify,  the  companies  would  not 
offer  the  course,  in  most  cases 
(educational  focilities  would),  and  the 
Coast  Guard  would  both  approve  and 
monitor  it. 

One  comment  recommended  that  the 
DL  and  LG  courses  contain  training  in 
proper  radio  communications.  The 
Coast  Guard  disagrees.  Since  a  check  of 
radio  communications  is  part  of  the  pre¬ 
transfer  inspection  procedure,  if  one  of 
the  PICs  is  having  difficulty  in  radio 
communications,  it  will  be  evident  to 
the  other  PIC  before  th3e  transfer 
commences. 

Several  comments  did  not  want 
Crude-OU  Washing  (COW)  systems  and 
inert-gas  systems  included  in  the 


syllabus  for  DL  €md  LG  courses  for 
Tankerman-PIC  (Barge).  The  Coast 
Guard  agrees  and  has  deleted  these  and 
other  inapplicable  subjects  from  the 
syllabus. 

3.  33  CFR  155.700  (Designation  of  PIC) 

The  Coast  Guard  received  one 
comment  requesting  that  the  wording 
fiom  §  155.710,  concerning  the 
appointment  of  the  PIC  of  a  transfer,  be 
incorporated  into  this  section. 
Specifically,  the  comment  stated  that  it 
is  routine  for  shippers  or  facility 
operators  to  designate  the  Tankerman- 
PIC  without  consulting  with  the  owner 
or  operator  of  the  vessel  and  that,  in 
those  situations,  the  Tankerman-PIC  is 
an  employee  of  the  facility,  of  an 
independent  tankering  service,  or  of  the 
cargo  interest  The  Coast  Guard  agrees 
and  has  incorporated  this  wording. 

Another  comment  asked  whether 
§  155.700  applied  to  bunkering.  To 
clarify,  if  the  transfer  of  bunkers  meets 
the  criteria  of  §  155.700,  this  section^ 
applies. 

4.  33  CFR  155.710  (Qualifications  of 
PIC) 

The  Coast  Guard  received  one 
comment  asking  wheth»  a  Chief 
Engineer  or  First  Assistant  Engineer 
co^d  act  as  the  Tankerman-PIC  of  a 
fuel-oil  transfer  by  virtue  of  his  or  her 
Tankerman-Engineer  endorsement. 
Section  155.710(e)  states  that,  on  a 
vessel  required  to  have  a  licensed 
person  almard,  a  master,  mate,  pilot, 
engineer,  or  operator  of  that  vessel,  or 
the  holder  of  an  MMD  with  the 
appropriate  Tankerman-PIC 
endorsement,  may  act  as  the 
Tankerman-PIC  of  a  transfer  of  fuel  oil 
as  appropriate.  Therefore,  a  Chief 
Engineer  or  First  Assistant  Engineer 
may,  by  virtue  of  his  or  her  license  or 
MMD  endorsed  as  Tankerman-PIC  or 
Tankerman-Engineer,  act  as  the 
Tankerman-PIC  of  a  fuel-oil  transfer. 

Several  comments  indicated  that 
§  155.710(e)  was  confusing  about  a  fuel- 
oil  transfer  between  an  uninspected 
towing  vessel  and  an.  inspected  tank 
barge.  There  was  also  concern  that  the 
PIC  of  bunkering  aboard  an  iminspected 
vessel  would  be  unlicensed  and  have  no 
basic  knowledge  of  a  tankerman’s 
duties,  while  the  person  on  the  other 
end  of  the  hose  in  the  same  bvmkering 
would  be  required  to  hold  a  Tankerman- 
PIC  endorsement.  The  Coast  Guard 
agrees  and  has  amended  this  section  so 
that  the  PIC  of  bunkering  aboard  an 
uninspected  vessel  which  is  required  to 
have  a  licensed  person  aboard  either  be 
that  person  (or  another  licensed  person) 
or  hold  an  MMD  endorsed  as 
Tankerman-PIC.  Note  that,  since  most 
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applicants  for  the  Tankennan>PIC  ' 
endorsement  who  work  on  towing 
vessels  will  not  be  able  to  meet  the 
experience  requirements,  they  can  apply 
for  restricted  endorsements  using 
service  on  towing  vessels  instead  of 
service  on  tankships  or  self-propelled 
tank  vessels. 

Another  comment  noted  that 
§  155.710(b)(l)(ii),  which  discusses 
transfers  of  liquid  cargo  in  bulk  aboard 
barges,  conflicts  with  46  CFR  13.113(c), 
which  discusses  grandfathering 
provisions,  in  that  the  former  requires 
the  PK]  of  a  transfer  to  hold  a 
Tankerman-PIC  or  Tankerman-PIC 
(Barge)  endorsement  but  that  the  latter, 
until  March  31,  2001,  does  not.  The 
Coast  Guard  agrees  and  has  amended 
this  section,  §  155.710(bK2)  in  the  final 
rule,  accordingly. 

Several  conunents  disagreed  with  the 
interim  rule  as  it  allowed  a  National 
Fire  Protection  Association  (NFPA) 
Certificated  Marine  Chemist  to  act  as 
Tankerman-PIC  for  tank-cleaning  and 
gas-fieeing.  They  felt  that  no  marine 
chemist  is  qualified  for  those  activities. 
The  Coast  Guard  disagrees.  A  marine 
chemist  must  go  through  an  extensive 
training  program  before  receiving  a 
Marine  Chemist’s  Certificate  issued  by 
the  NFPA.  In  addition,  the  marine 
chemist  must  still  comply  with 
§§  155.710(a)(1)  for  tankships  and 
155.710(b)(1)  for  tank  barges.  These 
sections  require  that  the  person 
designated  as  a  Tankerman-PIC  have 
sufficient  training  and  experience  with 
the  relevant  characteristics  of  the  vessel 
on  which  he  or  she  is  engaged — 
including  the  cargo  for  transfer,  the 
carga-containment  system,  the  cargo 
system  (including  transfer  procedures, 
and  shipboard-emergency  equipment 
and  procedures),  the  control  and 
monitoring  systems,  the  procediires  for 
reporting  pollution  incidents,  and,  if 
installed,  the  COW,  inert-gas,  anti 
vapor-control  systems — ^to  safely 
conduct  a  transfer. 

Two  comments  did  not  want 
§§  155.710(a)  (l)(i)  and  (2)  to  require 
that  a  person  achieve  vessel-specific 
training  before  he  or  she  may  conduct 
a  transfer.  The  Coast  Guard  disagrees.  A 
potential  Tankerman-PIC  of  a  transfer 
must  be  experienced  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — including  the  cargo 
for  transfer,  the  cargo-containment 
^stem,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents  and,  if  installed*  the  COW, 
inert-gas,  and  vapor-control  systems. 


As  written  in  the  interim  rule, 

§  155.710(f)  may  be  misleading.  It 
discusses  the  documents  that  must  be 
held  by  the  person  in  charge  of  a 
transfer  of  oil  or  hazardoris  material  in 
bulk  on  any  vessel  other  than  a  tank 
vessel.  Yet  a  “tank  vessel”  was 
according  to  the  interim  rule,  at 
§  154.105,  "any  vessel  that  carries  oil  or 
hazardous  material  in  bulk  as  cargo  or 
in  residue.”  In  essence,  this  section 
exempted  those  vessels  it  was  meant  to 
target.  While  §§  155.710  (a),  (b),  (c),  and 
(d)  refer  to  U.S.-flag  tankships,  U.S.-flag 
tank  barges,  foreign-flag  tankships,  and 
foreign-flag  tank  barges,  respiectively, 
the  Coast  Guard's  intent  was  for  section 
(f)  to  apply  to  all  other  tank  vessels,  as 
presently  defined  in  the  final  rule  at 
§  154.105,  not  already  discussed — 
specifically,  to  self-propelled  tank 
vessels,  other  than  tankships  (defined  in 
the  final  rule  at  §  154.105),  that  carry  oil 
in  hazardous  material  in  bulk  as  cargo 
or  in  residue.  33  CFR  155.710(f)  luis 
been  rewritten  to  reflect  this  intent 

One  comment  questioned  why 
transfers  described  in  §  155.710(f) 
required  different  levels  of  expertise 
depending  on  the  grade  of  the  cargo. 

The  Coast  Guard  agrees  and  has 
amended  this  section  to  require  a  valid 
license  and  a  Tankerman-PIC 
endorsement  on  the  MMD  regardless  of 
the  cargo  carried. 

Anotner  comment  questioned  why 
§  155.710(a)(1)  doesn’t  specify  the 
minimum  training  for  the  PIC  of  a 
transfer.  Section  155.710(a)(3)  requires 
that  the  PIC  hold  a  Tankerman-PIC 
endorsement  issued  imder  46  CFR  part 
13.  46  CFR  part  13  requires  that  every 
applicant  complete  an  approved  course 
in  DL  or  LX^. 

Two  comments  asked  why  the  PIC  of 
a  transfer  or  a  tank-cleaning  on  a 
foreign-flag  tankship  must  hold  a 
license,  while  the  PIC  of  a  transfer  or  a 
tank-cleaning  on  a  U.S.-flag  tankship 
may  be  either  a  NFPA  Certificated 
Marine  Chemist  or  a  Tankerman-PIC. 
The  Coast  Guard  agrees  and  has 
amended  §  155.710(c)(2)  to  correct  the 
inequity. 

One  comment  questioned  why  a 
Tankerman-PIC  of  a  foreign-flag 
tankship  or  tank  barge  must  read,  speak, 
and  imderstand  English,  or  a  language 
mutually  agreed  upon  with  the 
shoreside  PIC,  while  a  Tanlmrman-PIC 
of  a  U.S.-flag  tankship  or  tank  barge 
does  not  46  CFR  13.201(g)  requires  that 
each  applicant  for  a  Tankerman-PIC 
endorsement  be  capable  of  speaking  and 
imderstanding,  in  English,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of 
cargo,  and  be  capable  of  reading  the 
En^ish  found  in  the  Declaration  of 


Inspection,  vessel-response  plans,  and 
Cargo  Information  canis.  46  CFR 
13.301(g)  requires  the  same  of  each 
applicant  for  a  Tankerman-PIC  (Barge) 
endorsement. 

Another  comment  asked  why  a 
foreign  Tankerman-PIC  and  Tankerman- 
PIC  (Barge)  must  be  able  to  effectively 
communicate  with  all  crew  members 
involved  in  the  transfer,  while  a  U.S. 
Tankerman-PIC  and  Tankerman-PIC 
(Barge)  does  not.  The  Coast  Giiard 
disagrees.  46  CFR  part  156  applies  to  the 
transfer  of  oil  or  hazardous  material  on 
the  navigable  waters  or  in  the 
contiguous  zone  of  the  United  States,  to, 
horn,  or  within  a  vessel  with  a  capacity 
of  250  barrels  or  more.  Section 
156.120(v)  requires  that  at  least  one 
person  at  the  site  of  the  transfer  fluently 
speak  the  language  or  languages  spoken 
by  both  Tankermen-PICs. 

A  separate  comment  did  not  like  the 
requirement  for  an  interpreter,  found  in 
§  155.710(d)(4),  because,  when 
complying  wiffi  rest  hour  requirements, 
he  or  she  would  not  be  “inunediately 
available  to  the  Tankerman-PIC  at  all 
times  during  the  transfer.”  The  Coast 
Guard  disagrees.  On  foreign-flag  vessels, 
STCW  imposes  rest-hour  requirements 
only  on  watchstanders.  Further,  it  is  the 
responsibility  of  the  PIC  of  the  transfer 
on  the  vessel  to  ensure  that  an 
interpreter  is  always  immediately 
available  to  him  or  her,  even  if  that 
means  the  vessel’s  carrying  two 
interpreters. 

An  additional  comment 
recommended  that  any  interpreter  used 
during  a  transfer  must  have  basic 
knowledge  of  the  duties  and 
responsibilities  of  a  Tankerman-PIC. 

The  Coast  Guard  disagrees.  An 
interpreter’s  role  is  to  translate  in  case 
of  a  language  barrier. 

One  comment  asked  the  Coast  Guard 
to  require  that  all  communications  on 
oil  transfers  be  in  English.  The  Coast 
Guard  feels  that  safeguards,  such  as 
those  found  in  §§  155.710(c)  (4)  and  (5), 
and  155.710(d)  (3)  and  (4),  provide 
sufficient  protection  to  prevent  a 
language  barrier  from  causing  a  spill. 

A  separate  comment  did  not  liu  the 
.phrase  “shall  verify  to  his  or  her 
satisfaction”  (§§  155.710  (a)  and  (b)) 
because  it  is  too  open-ended  (the  same 
phrase  appears  in  paragraphs  (c)  and  (d) 
for  foreign-flag  tankships  and  barges). 
The  Coast  Gus^  disagrees.  On  a 
tankship  the  chief  mate,  in  charge  of 
cargo  for  the  master  and.  ultimately,  the 
owner  of  the  vessel,  will  assure  himself 
or  herself  that  a  new  crewmember  has 
the  abilities  and  skills  necessary  to 
safely  conduct  the  transfer  before  he  or 
she  will  be  allowed  to  do  so.  Likewise, 
the  “person  who  arranges  and  hires 
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(someone)  to  be  in  charge  of  a  transfer 
of  liquid  cargo  in  bulk,”  whether  that 
person  owns  the  cargo  or  the  vessel, 
must  be  assured  of  either  the 
Tankerman-PIC’s  abilities  or,  at  least, 
the  reputation  of  the  company  that  hires 
him  or  her.  In  practice,  some  official  of 
the  cargo  owner  or  vessel  owner  usually 
takes  sufficient  steps  to  minimize  the 
chances  of  a  spill  during  a  transfer  of 
fuel  oil,  cargo  oil,  or  hazardous  material. 

Another  comment  stated  that  the 
word  “or”  separating  §  155.710(e)  (1), 

(2),  (3),  and  (4),  had  vanished,  causing 
much  confusion.  It  cited  as  an  example 
an  uninspected  towing  vessel  in  excess 
of  100  gross  tons  taking  fuel  from  an 
inspected  tank  barge.  The  Coast  Guard 
recognizes  the  confusion.  To  answer  the 
example  posed,  §  155.710(e)(1)  states 
that,  if  the  towing  vessel  must  have  a 
licensed  person  aboard,  the  PIC  of  the 
fueling  must  be  licensed.  Section 
155.710(e)(2)  states  that,  if  that  vessel 
does  not  require  a  licensed  person 
onboard,  the  PIC  must  have  been 
instructed  both  in  his  or  her  duties  and 
in  the  Federal  statutes  and  regulations 
on  water  pollution  that  apply  to  the 
v^el.  Personnel  on  the  towing  vessel 
in  this  example  must  comply  with 
(e)(1).  The  unintentional  removal  of  the 
word  “or”  from  between  the  sections 
occurred  in  the  6NPRM  published  on 
October  17, 1989,  and  persisted  through 
the  rulemaking  from  then  until  now.  To 
emphasize  that  the  four  requirements  of 
paragraph  (e)  apply  separately,  the  Coast 
Guard  has  repunctuated  the  whole 
paragraph. 

Another  comment  asked  if,  after  a 
tank  barge  has  been  emptied,  a 
specially-equipped  shoreside  company 
may  be  hir^  to  clean  out  the  cargo 
tanks  of  the  barge,  and  if  the  employees 
of  this  company  need  to  hold 
Tankerman-PIC  endorsements.  The 
shoreside  PIC  of  tank-cleaning  does  not 
have  to  hold  a  Tankerman-PIC  (Barge) 
endorsement,  but  the  PIC  on  the  ba^e 
does,  whether  he  or  she  is  from  the 
btirge  company  or  shoreside  company. 
This  final  rule  makes  no  changes  in  this 
regard.  Section  155.700  still  states  that 
each  vessel  with  a  capacity  of  250  or 
more  barrels  of  fuel  oil,  cargo  oil,  or 
hazardous  materials  must  designate  the 
PIC  of  each  transfer  to  or  from  the  vessel 
and  of  each  tank-cleaning.  Section 
155.710(b)(2)  still  requires  that  the  PIC 
of  a  tank-cleaning  on  a  tank  bcuge  that 
must  be  inspected  imder  46  U.S.C.  3703 
hold  a  Tankerman-PIC  or  Tankerman- 
PIC  (Barge)  endorsement  or,  if  at  a  tank¬ 
cleaning  facility  or  shipyard,  be  a  NFPA 
Certificated  Marine  Chemist. 

Another  comment  indicated  that  the 
term  “liquefied  gas”  should  be  deleted 
from  §§  155.710  (c)(3),  (d)(2),  and  (f)(2) 


as  they  stood  in  the  interim  rule.  The 
Coast  Guard  agrees.  Liquefied  gases  are 
specifically  excluded  from  the 
definition  of  “hazardous  material”  as 
defined  in  §  154.105.  (Requirements  for 
vessels  carrying  and  facilities  hanHlin^ 
liquefied  gas  may  be  found  in  46  CFR 
part  154.)  The  Coast  Guard  has  amended 
all  three  sections  to  delete  the  reference. 

5.  33  CFR  156.120  (Requirements  for 
Transfer) 

One  comment  requested  that  46  CFR 
subpart  35.35  require  the  Tankerman- 
PIC  to  be  on  duty  throughout  the  cargo 
transfer.  Sections  156.120  (s),  (t)(l),  and 
(u)(l)  already  require  that  the 
Tankerman-PIC  be  on  duty  throughout 
the  transfer. 

Another  comment  requested  that 
§  156.120  require  agreement  on  a  pre¬ 
determined  radio  ^quency  by  both 
parties  at  the  pre-transfer  meeting.  The 
Coast  Guard  agrees  and  has  amended 
§156.120. 

6.  46  CFR  13.103  (Definitions) 

One  comment  expressed  concern  that 
the  definition  of  “liquid  cargo  in  bulk” 
included  even  liquid  cargo  in  portable 
tanks.  The  Coast  Guard  agrees  and  has 
amended  the  definition  in  §  13.103. 

7.  46  CFR  13.107  (Tankerman 
Endorsement:  General) 

Several  comments  stated  that 
inclusion  of  “bunkering”  in  §  13.107(d) 
incorrectly  implies  that  a  Tankerman- 
Engineer  endorsement  is  required  for 
bu^ering.  The  Coast  Guard  agrees  and 
has  deleted  that  term  from  this  section. 

Another  comment  supported  the 
Coast  Guard’s  interpretation  of  “direct 
supervision”  to  include  the  use  of  hand¬ 
held  radios.  The  Coast  Guard  defines 
being  “directly  supervised”  in  §  13.103 
to  mean  “being  in  the  direct  line  of  sight 
of  the  person  in  charge  or  maintaining 
direct,  two-way  communications  by  a 
convenient,  reliable  means,  such  as  a 
predetermined  working  frequency  over 
a  h€md-held  radio.” 

A  separate  comment  encoiuaged 
permission  to  use  video  cameras  as  a 
means  of  providing  a  clear  line  of  sight. 
The  Coast  Guard  agrees.  Because  this 
would  meet  the  intent  of  the  definition, 
this  method  would  be  acceptable. 

Another  comment  questioned  why  an 
applicant  for  Tankerman-Engineer  does 
not  have  to  read  or  write  En^ish.  In 
order  to  pass  the  Coast-GuaM-approved 
course  on  DL  or  LG  for  tankships, 
including  the  final  examination,  the 
applicant  must  be  able  to  read  and  write 
English. 

The  Coast  Guard  received  one 
comment  noting  that  §  13.107(a) 
empowered  only  OCMIs  at  Coast  Guard 


RECs  to  endorse  MMDs  as  Tankerman- 
PIC,  while  §  13.107(b)  empowered  all 
CMIlMIs  to  endorse  MMDs  as  Tankerman- 
PIC  (Barge).  The  Coast  Guard  agrees  and 
has  conformed  paragraph  (b)  to 
paragraph  (a). 

Another  conunent  noted  that,  as 
written,  §  13.509  requires  that  all 
Tankerman-Engineer  applicants 
successfully  complete  the  course  in  DL 
or  LG.  In  contrast,  STCW  requires  that, 
in  the  engine  dep€irtment,  only  the  chief 
engineer  officer,  the  second  engineer 
officer,  and  any  person  with  immediate 
responsibility  for  loading,  discharging, 
and  care  in  transit  or  in  handling  of  the 
cargo  complete  that  course.  Because 
second  and  third  engineers  on  U.S. 
vessels,  although  not  necessarily 
meeting  the  definition  of  cargo 
engineers,  regularly  work  on  elements  of 
the  cargo  system,  the  Coast  Guard  has 
determined  that  engineering  officers, 
regardless  of  primary  duties,  should  be 
able  to  assist  in  any  of  the  principal 
duties  of  the  engineering  department, 
and  must,  therefore,  complete  the  DL  or 
LG  course. 

Another  comment  suggested  that,  to 
avoid  confusion,  a  statement  should 
categorically  exclude  personnel 
involved  in  fueling  from  this  section. 
The  Coast  Guard  agrees  and  a  new 
paragraph  (g)  has  l^en  added. 

One  comment  stated  that  §  13.107(c) 
violates  OPA  90  on  hoiu«  of  work.  The 
Coast  Guard  disagrees.  The  number  of 
tankermen  listed  in  Table  15.860(a)(1)  is 
the  minimum  number  required.  The 
proper  number  required  will  depend 
upon  the  vessel’s  opteration. 

8.  46  CFR  13.109  (Tankerman 
Endorsement:  Authorized  Cargoes), 

One  comment  asked  that  the  Coast 
Gucutl  change  the  proposed 
endorsement  for  dangerous  liquids  into 
two  separate  endorsements:  For 
petroleum  liquids  and  chemical  liquids. 
The  Coast  Guard  disagrees.  While  there 
are  different  dangers  associated  with  the 
carriage  of  chemical  products  as 
opposed  to  petroleum  products, 
mandatory  attendance  by  all  applicants 
for  tankerman  endorsements,  except 
restricted  endorsements,  will  make 
them  aware  of  the  dangers  and 
characteristics  of  products  or  chemicals 
with  which  they  have  not  had  contact 
The  Coast  Guard  is  also  depending  on 
every  employer  to  ensure  a  mariner’s 
competency  before  allowing  him  or  her 
to  act  as  Tcmkerman-PIC  in  a  transfer. 

Several  comments  objected  to  the 
rule’s  exclusion  of  the  liquid  cargoes  in 
bulk  listed  in  Table  2  of  part  153  when 
they  are  carried  on  barges  not  certified 
for  ocean  service.  The  Coast  Guard 
disagrees.  The  legislation  that  enables 
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rules  preventing  pollution  is  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 

1973,  known  as  MARPOL.  This 
convention  has  been  implemented 
domestically  by  the  Act  to  Prevent 
Pollution  from  Ships,  33  U.S.C.  1901  et 
seq.,  33  U.S.C.  1903(a)  states  that 
products  listed  in  Annexes  I  and  11  of 
MARPOL,  which  are  also  found  in  Table 
2  of  part  153,  apply  only  to  seagoing 
ships.  No  tankerman  endorsement  is 
necessary  to  transfer  the  liquid  cargoes 
in  bulk  listed  in  Table  2  when  those 
cargoes  are  carried  on  barges  certificated 
for  inland  service. 

9.  46  CFR  13.111  (Restricted 
Endorsement) 

Many  conunents  requested  that  the 
restricted  Tankerman-PIC  endorsement 
be  eliminated,  denied  to  those  seeking 
an  original  Tankerman-PIC 
endorsement,  or  issued  only  in 
accordance  with  strict  guidelines  given 
to  OCMIs.  The  Coast  Guard  disagrees 
with  the  first  two  recommendations, 
and  agrees  with  the  third.  The  use  of 
this  endorsement  in  strictly  limited 
cases  is  a  significant  benefit,  . 
particularly  for  companies  engaged  in 
the  transportation  of  one  cargo  or  a  few 
cargoes  of  DL  or  LG  and  for  &eir 
employees.  Mandating  that  these 
employees  attend  courses  in  DL  or  LG 
would  be  of  little  benefit  to  the 
employees,  the  company,  or  the  public. 
Likewise,  precluding  an  original 
restricted  Tankerman-PIC  endorsement 
provides  little  benefit  to  the  public, 
since  the  tankerman  will  be  handling 
only  one  or  a  few  cargoes.  However,  to 
acquire  this  restrictive  endorsement,  an 
applicant  will  have  to  produce  proof  on 
company  letterhead  of  adequate  training 
in  the  s^e  handling,  loading  or 
unloading,  and  characteristics  of  the 
cargo  he  or  she  will  be  handling.  These 
requirements  are  foimd  in  new 
§§  13.111  (b)  and  (c). 

Two  comments  strongly  supported 
the  original,  free  issuance  of  the 
restricted  endorsement,  and  strongly 
opposed  the  restrictive  interpretation 
discussed  in  the  notice  that  reopened 
the  comment  period.  The  Coast  Guard 
disagrees.  The  Coast  Guard  always 
intended  that  this  endorsement  would 
be  available  to  only  a  very  small 
percentage  of  the  industry.  A  tankerman 
who  works  for  a  company,  large  or 
small,  and  who  performs  the  same  tasks 
routinely,  such  as  hooking  up  for  an 
unloading  of  one  or  a  few  specific 
cargoes  at  the  same  dock,  is  the 
tankerman  for  whom  the  Coast  Guard 
intended  this  endorsement.  Making  him 
or  her  attend  a  course  unnecessarily  in 
DL  or  LG  would  not  be  practical.  That 


course  teaches  hazardous  characteristics 
of  many  different  cargoes,  most  of 
which  he  or  she  will  never  handle.  On 
the. other  hand,  a  mariner  who  routinely 
handles  different  cargoes  with  different 
hazardous  characteristics  would 
definitely  benefit  from  attending  that 
course. 

One  comment  requested  that  the 
Coast  Guard  not  consider  the  size  of  an 
oil  or  chemical  company  when  deciding 
whether  or  not  its  employees  should  be 
allowed  to  use  the  restricted 
endorsement.  The  Coast  Guard  agrees. 
The  activities  of  its  employees,  not  the 
size  of  the  company,  should  be  the 
determining  factor. 

Another  comment  stated  that,  because 
many  oil  or  chemical  companies 
maintain  their  own  on-site,  dedicated 
fire  personnel,  personnel  with  restricted 
endorsements  should  not  have  to  . 
complete  a  firefighting  course.  The 
Coast  Guard  disagrees.  This  course, 
required  in  some  form  for  any  of  the 
Tankerman-PIC  endorsements,  involves 
both  classroom  exercises  and  field  fire- 
extinguishment.  The  field  fire- 
extinguishment  exercises  entail  initied 
response  to  fires  that  may  be 
manageable  with  portable  extinguishers. 
This  course  was  never  intended  to  take 
the  place  of  professional  firefighters.  It 
was  intended  to  make  the  tankerman 
aware  of  the  fire  hazards  on  the  barge 
and  maybe  prevent  a  small  fire  fiom 
becoming  a  major  catastrophe. 

One  comment  suggested  waiver  of  the 
requirement  of  the  firefighting  course 
for  the  restricted  endorsement  if  the 
applicant  handles  only  non-flammable 
cargoes.  The  Coast  Guard  agrees  in  part. 
Use  of  shoreside  pumping  equipment 
seldom  presents  danger  of  fire;  and  for 
this  use,  the  firefighting  course  may  be 
less  important.  In  contrast,  use  of  a 
barge’s  own  pumping  equipment 
presents  danger  of  fire;  methods  of 
extinguishing  such  fire  are  the  subject  of 
the  course  in  tank-barge  firefighting. 
Therefore,  if  the  biuge  company’s 
equipment  is  used  in  the  transfer  of  oil 
or  hazardous  material,  the  firefighting 
course  must  be  taken.  Also,  an  applicant 
obtaining  a  restricted  Tankerman-PIC 
endorsement  without  having  taken  a 
course  in  firefighting  will  be  authorized 
only  to  handle  non-flammable  or  non¬ 
combustible  cargoes  on  those  vessels 
that  do  not  use  their  equipment  to  load 
or  discharge  a  cargo^ 

One  comment  suggested  allowing  the 
restricted  Tankerman-PIC  endorsement 
for  the  tankermen  of  a  vessel  that  plies 
its  trade  outside  the  boundary  line. 
Again,  STCW  does  not  recognize 
restricted  endorsements.  As  a  signatory 
to  STCW,  the  U.S.  cannot  recognize 
them  outside  of  the  boundary  line. 


where  STCW  becomes  effective,  must 
follow  all  provisions  of  the  treaty.  New 
§§  13.111(f)  and  15.860(h)  have  been 
added  to  make  this  clear. 

One  comment  suggested  that  30  days’ 
unlicensed  sea  service,  instead  of  the 
current  60  days’,  be  required  for  the 
endorsement  as  restricted  Tankerman- 
PIC  or  Tankerman-PIC  (Barge).  The 
Coast  Guard  has  determined  that  30 
days  of  observation  are  insufficient  to 
qualify  an  applicant  as  the  Tankerman- 
PIC  of  a  transfer  of  DL  or  LG. 

An  additional  comment  agreed  with 
the  Coast  Guard’s  intended  use  of  the 
restricted  endorsement.  It  stated  that  a 
tankerman  with  a  restricted 
endorsement  for  a  specific  cargo  was 
preferable  to  a  tankerman  with  an 
unrestricted  endorsement  and  no 
experience  handling  the  cargo  being 
transferred. 

Two  comments  sought  special 
consideration  for  crews  of  oil-spill- 
response  vessels  (OSRVs)  when  they  are 
operating  in  response  areas  designated 
by  Fedei^  On-Scene  Coordinators.  The 
Coast  Guard  agrees.  When  operating 
under  these  conditions,  crews  of  OSRVs 
will  be  c€mdidates  for  restricted 
Tankerman-PIC  endorsements.  S^tion  ' 
13.111  now  expressly  covers  OSRVs. 
However,  when  bundling,  an  OSRV  is 
like  any  other  vessel  and  may  be  subject 
to  §§  155.700  and  155.710. 

10.  46  CFR  13.113  (Tankermen 
Certified  Under  Prior  Regulations) 

Several  comments  asked  the  Coast 
Guard  not  to  make  mariners  with  many 
years  of  experience  as  Tankerman-PICs 
take  the  course  in  DL  or  LG.  Because  the 
U.S.  is  signatory  to  STCW,  the  Coast 
Guard  must  require  appropriate  training 
for  all  Tankerman-PICs.  However,  the 
Coast  Guard  will  lessen  the 
requirements  for  applicants  obtaining 
their  Tankerman-PIC  endorsements 
under  §  13.113  by  letting  them  attend 
less-detailed  approved  courses  offered 
by  their  employers  rather  than  the  full 
approved  courses  in  DL  or  LG.  The 
C^t  Guard  has  added  to  §  13.103  a 
definition  for  "approved  training.’’  It 
has  also  listed  in  §§  13.121  (i)  and  (j) 
topics  that  the  shortened  course  must 
cover. 

One  comment  questioned  whether  a 
seasoned  master  with  20  years  of 
experience  on  tankships  or  self- 
propelled  tank  vessels  should  have  to 
obtain  an  original  endorsement  under 
§  13.201, 13.401,  or  13.501.  A  licenepd 
officer  with  prior  experience  on 
tankships  or  self-propelled  tank  vessels 
will  follow  §  13.113 — that  is,  he  or  she 
may  continue  to  act  as  Tankerman-PIC 
imffi  the-first  renewal  of  his  or  her 
MMD  after  March  31, 1997,  provided  he 
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or  she  can  supply  proof  of  service  on 
company  letterhead,  firom  the  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel,  that  details  his  or  her  qualifying 
service  as  required  by  §  13.113(d)(l)(iii). 
At  die  first  renewal  of  the  MMD  after 
March  31. 1997,  the  officer  as  applicant 
will  follow  §  13.113(d)  to  obtain  his  or 
her  Tankerman-PIC  endorsement. 

Several  comments  did  not  like  the 
requirements  of  §  13.113(c),  which 
allows  a  person  who  served  as  PIC  for 
the  transfer  of  liquid  cargoes  governed 
by  Subchapter  (>— but  who,  because  the 
cargoes  were  non-flammable  or  non¬ 
combustible,  did  not  need  a  tankerman 
endorsement — to  continue  serving  as  a 
Tankerman-PIC  (Barge)  until  Mai^  31, 
2001.  The  comments  wanted  these 
persons  to  be  compelled  to  comply  with 
the  regulations  by  the  eSective  date  of 
the  interim  rule,  like  all  other 
applicants.  The  Coast  Guard  agrees  in 
part  with  these  comments.  Requiring 
these  applicants  to  obtain  their  orighial 
MMDs  Mrith  endorsements  as 
Tankerman-PIC  (Barge)  by  the  effective 
date  of  the  interim  rule  would  have 
placed  undue  hardship  on  them  for 
several  reasons:  The  RECs  would  have 
had  an  imacceptable  work  backlog  and 
would  not  have  been  able  to  provide 
satisfactory  service:  mid  thme  were 
barely  enough  courses  in  DL  and  LG 
approved  by  the  Coast  Guard  available 
for  the  oceangoii^  applicants,  let  alone 
for  all  of  the  inland  applicants  as  well. 
Delaying  the  effective  date  for  this 
substantial  portion  of  the  inland 
applicants  should  ease  these  problems. 
HowevOT,  it  should  be  noted  that 
nothing  in  this  rule  prevents  a  company 
from  requiring  that  its  employees  cAtain 
their  endorsements  sooner  than  March 
31.  2001. 

One  comment  suggested  that  the 
Coast  Guard  grandfather  fliose  merchant 
mariners  currmitly  serving  on  their 
licenses  as  Tankermen-PI^  by  invoking 
documented  sea  service  on  tankships  or 
self-propelled  tank  vesseb,  Ceitiflcates 
of  Discharge,  or  letters  from  their 
employers.  The  comment  stated  that 
this  would  be  consistent  with  STCW 
Chapter  V/1,  Pnagraph  3.  The  Coast 
Guaid  disagrees.  STCW  allows 
substitution  but  only  2  years  or  less  after 
it  enters  into  force  for  the  U.S.  Because 
it  entered  into  force  for  the  U.S.  on 
October  1, 1991,  substitution  is  no 
longer  allowed. 

A  separate  comment  did  not  like  the 
practice  of  permitting  non-tankerman  to 
serve  as  PI(^  of  any  transfers  of 
hazardous  matmial.  The  Coast  Guard  is 
convinced  that  the  comment  has 
misinterpreted  the  rule.  Section  13.113 
allows  certain  non-tankeimen  who  have 
already  been  acting  as  Tankerman-Prcs 


to  continue  so  acting  until  the  first 
renew€d  of  their  MMDs  after  March  31, 
1997.  (It  eiims  at  preventing  a  huge  work 
backlog  at  the  RECs.)  By  March  30, 

2002,  ^1  personnel  covered  by  this 
section  will  have  Tankerman-PIC 
endorsements  on  their  MMDs. 

Another  comment  suggested  that 
having  mariners  obtain  the  Tankerman 
endorsement  at  the  first  renewal  after 
March  31, 1997,  conflicts  with  the 
renewal  of  existing  MMDs,  which  began 
on  January  1, 1995.  The  Coast  Guard 
disagrees.  For  example,  mariners 
reqitired  to  renew  their  MMDs  in  1997 
(mariners  whose  MMDs  were  issued  in 
years  ending  in  2  or  7)  will  be  required 
to  obtain  their  Tankerman  endorsements 
at  the  same  time. 

One  comment  stated  that  Tankermen- 
PICs,  to  be  parallel  with  foreign 
mariners  held  to  STCW  Regulation  VI/ 

3,  will  each  have  to  take  a  firefighting 
course  every  5  years.  The  Coast  Guard 
disagrees.  The  U.S.  has  decided  that  on¬ 
board  fire  and  boat  drills  conducted 
with  training  will  satisfy  Regulation  VI/ 
3.  Therefore,  no  Tankerman-PIC  will 
have  to  take  either  a  basic  or  a  combined 
basic  and  advanced  course  in 
firefighting  more  than  once. 

Another  comment  advised  the  Coast 
Guard  that  there  are  cuxrently  operators 
of  uninspected  towing  vessels  (OUTVs) 
who  will  be  grandfathered  under 
§  13.113(a)  by  virtue  of  their  licenses 
and  service.  However,  as  their  vessels 
are  under  100  gross  tons,  they  do  not  yet 
hold  MMDs;  and  the  interim  rule  does 
not  provide  for  those  who  find 
themselves  in  this  predicament.  The 
Coast  Guard  agrees  and  has  amended 
§  13.113(a)  for  OUTVs. 

A  separate  comment  noted  that  Table 
13.113  does  not  recognize  credit  for 
service  between  Mar^  31, 1996,  and 
March  31, 1997.  The  Coast  Guard 
acknowledges  that  the  table  may  have 
been  confusing  and  has  amend^ 

§§  13.113(d)(l)(ii)  (A)  and  (B)  to  make 
them  dearer. 

A  last  comment  on  §  13.113  asked  the 
Coast  Guard  to  provide  for  mariners 
who  previously  wori^ed  as  tankermen 
but  who  now  work  ashore  in  the  marine 
industry  and  cannot  satisfy  the 
requirement  to  prove  the  recency  of 
their  sea  service.  The  Coast  Guaid  is 
sympathetic  to  this  issue.  Yet  the 
recency  clause  is  extremely  important, 
to  ensure  that  they  ^ve  retain^  their 
proficiency  in  the  ^ysical  aspects  of 
the  transfer.  A  mariner  worki^  ashore 
may  retain  the  theory,  but  become  rusty 
in  actually  performing  a  transfer  of  oil 
or  hazardous  material.  In  order  to  ease 
the  plight  of  more  applicants,  yet  still 
require  that  applicants  retain  the 
practical  knowledge  they  gained  while 


at  sea,  the  Coast  Guard  has  increased  the 
maximum  period  of  time  served  since 
date  of  application  from  5  years  to  10 
years  for  §  13.113(d)  and  has  added  a 
new  §  13.113(d)(3)  for  mariners  holding 
licenses  issued  tmder  part  10  of  this 
chapter  who  want  to  obtain 
endorsements  as  Tankermen-PIC  (Barge) 
on  their  MMDs. 

11.  46  CFR  13.115  (Licensed  Engineer: 
Endorsement  as  Tankerman-Engineer 
Based  on  Service  on  Tankships  or  Self- 
Propelled  Tank  Vessels  Before  March 
31, 1996) 

The  interim  rule  stated  that  an. 
applicant  who  can  prove  30  days  of 
service  as  chief  engineer,  first  assistant 
engineer,  or  cargo  engineer  on  tankships 
or  self-propelled  tank  vessels  before 
March  31, 1996,  may  apply  for  a 
Tankerman-Engineer  endorsement  on 
his  or  her  MMD  until  the  first  renewal 
of  the  MMD  that  occurs  after  March  31, 
1997.  However,  as  discussed  in  the 
notice  that  reopened  of  the  conunent 
period  published  March  26, 1996, 

STCW  requires  90  days  of  sea  service  to 
obtain  a  Tankerman-Engineer 
endorsement.  Since  the  U.S.  is  signatory 
to  STCW,  the  Coast  Guard  considers 
itself  bound  to  require  90  days  of  service 
on  tankships  or  self-propell^  tank 
vessels  so  the  applicant  can  obtain  the 
STCW  form  that  will  allow  him  or  her 
to  sail  on  tank  vessels  in  ocean  service. 
Any  applicant  proving  only  30  days  of 
service  will  be  limited  to  service  on 
vessels  certificated  for  other  than  ocean 
service. 

To  comply  with  STCW,  and  as 
discussed  in  the  notice  that  reopened 
the  comment  period,  the  Coast  Guard 
has  renumber^  §  13.115(b)  as  it  stood 
and  added  a  new  §  13.115(b).  This 
requires  each  applicant  for  an 
endorsement  as  Tankerman-Engineer  to 
have  completed  an  appropriate  course 
in  DL  or  LG  10  years  or  less  before 
March  31, 1996. 

One  comment  stated  that  the  Coast 
Guard  should  allow  a  candidate  to 
substitute  a  year  of  sea  service  on 
relevant  skips  for  completion  of  the 
course  in  DL  or  LG,  as  allowed  by 
STCW  Regulation  V/1  Paragraph  3.  The 
Coast  Gumd  disagrees.  The  STCW 
Regulation  requites  that  such 
substitution  occur  within  2  years  after 
the  entry  into  force  of  the  Convention 
for  the  U.S.  Because  the  Convention 
entered  into  force  for  the  U.S.  on 
October  1, 1991,  substitution  ctm  no 
longer  occur. 

Another  comment  stated  that — 
because  STCW  Regulation  V/1 
Paragraph  2.1  does  not  apply  to  Chief  or 
First  Assistant  Engineers,  since  they  do 
not  have  ffie  particular  responsibilities 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Rules  and  Regulations 


25121 


for  loading,  discharging,  or  caring  for 
the  transit  or  handling  of  cargo— ^ese 
Engineers  should  not  have  to  complete 
the  course  in  DL  or  LG.  Section  13.115 
requires  the  completion  of  the  DL  or  LG 
course  by  of  all  masters,  chief  engineer 
officers,  chief  mates,  and  second 
engineer  officers,  and  possibly  of  others, 
because  of  their  gener^  responsibilities, 
irrespective  of  STCW.  Therefore, 
applicants  for  Tankerman-Engineer 
endorsements  must  complete  the 
course. 

12.  46  CFR  13.117  (Any  Person: 
Endorsement  as  Tankerpian- Assistant 
Based  on  Unlicensed  Dtck  Service 
Before  March  31, 1996f 

The  interim  rule  stat^  in  effect  that 
an  applicant  who  can  prove  30  days  of 
deck  service  or  30  days  of  service  as  a 
pumpman  on  tankships  or  self- 
propelled  tank  vessels  before  March  31, 
1996,  may  apply  for  a  Tankerman- 
Assistant  endorsement  on  his  or  her 
MMD  until  the  first  renewal  of  the  MMD 
that  occrus  after  March  31, 1997. 
However,  as  discussed  in  the  notice  that 
reopened  the  comment  period 
published  March  26, 1996,  STCW 
requires  90  days  of  sea  service  to  obtain 
a  Tankerman-Assistant  endorsement. 
Since  the  U.S.  is  signatory  to  STCW,  the 
Coast  Guard  considers  itself  bound  to 
require  90  days  of  service  on  tankships 
or  self-propelled  tank  vesseb  so  the 
applicant  can  obtain  the  STCW  f(»m 
that  will  allow  him  or  her  to  sail  on  tank 
vessels  in  ocean  service.  Any  applicant 
proving  only  30  days  of  service  will  be 
limited  to  service  on  vessels  certificated 
for  other  than  ocean  service. 

One  comment  stated  that  the  Coast 
Guard  should  allow  a  candidate  to 
substitute  completion  of  a  tanker- 
familiarization  course  for  the  required 
sea  service,  as  allowed  by  STCW 
Chapter  V/1  Paragraph  1.2.  The  Coast 
Guard  agrees.  To  comply  with  STCW, 
and  as  discussed  in  the  notice  that 
reopened  the  conunent  period,  a  new 
§  13.117(c)  allows  applicants  to 
substitute  completion  of  a  tanker- 
familiarization  course  for  the  required 
sea  service. 

One  comment  suggested  in  effect 
requiring  that  any  applicant  for  the 
Tankerman-Assistant  endorsement 
unable  to  prove  90  days  of  sea  service 
on  tankships  or  self-propelled  tank 
vessels  miist  provide  a  certificate  of 
completion  from  a  tanker- 
familiarization  course.  The  Coast  Guard 
agrees — see  new  §  13.117(c). 

Another  comment  requested  that  the 
Coast  Guard  sequire  refresher  training, 
in  the  form  of  a  course  in  tanker- 
familiarization,  upon  each  renewal  of 
MMD  for  all  those  holding  Tankerman- 


Assistant  endorsements.  The  Coast 
Guard  disagrees.  There  is  no  refresher 
training  required  for  any  of  the  other 
Tankerman  endorsements  and  STCW 
does  not  require  it.  The  Coast  Guard 
makes  every  attempt  to  not 
unnecessarily  require  more  stringent 
training  of  its  mariners  than  other 
nations  require  of  theirs. 

13.  46  CFR  13.120  (Renewal  of 
Endorsement) 

One  comment  felt  that  §  12.02-27(c) 
did  not  let  shore-based  tankermen  prove 
that  they  meet  the  professional 
requirements  for  renewal  of  their 
MMDs.  Shore-based  tankermen  are,  in 
fact,  covered.  If  a  shore-based 
temkerman  provides  a  letter  on  company 
letterhead  showing  assignment  to  barges 
for  a  full  year  of  service  during  the  past 
5  years,  he  or  she  will  be  in  compliance 
with  §  12.02-27(c)(l). 

A  separate  comment  requested  a 
definition  of  the  term  “approved 
course.”  The  Coast  Guard  has  amended 
this  section  to  be  more  definite. 

Another  comment  stated  that  the 
number  of  transfers  required  for  renewal 
of  endorsement  in  this  section  conflicts 
with  the  number  in  §  13.113(e)(l)(iii), 
which  the  comment  understood  to 
govern  the  first  renewal.  To  clarify, 

§  13.113(e)(l)(iii)  governs  the  initi^ 
endorsement,  which  Mali  take  place 
during  the  first  renewal  of  MMD 
occurring  after  March  31, 1997.  Until 
that  time,  the  mariner  who  qualifies 
under  §  13.113  may  act  as  a  Tankerman- 
PIC  or  Tankerman-PK]  (Barge)  with  no 
endorsement  on  his  or  her  MMD. 

A  sepcunte  comment  did  not  like  the 
fact  that  this  rulemaking  did  not 
grandfather  those  already  holding 
tankermen’s  endorsements  nor  those 
having  closely-related  service.  The 
primary  purpose  of  this  rulemaking  is  to 
ensure  that  mariners  with  tankermen’s 
endorsements  are  competent  to  perform 
their  duties,  even  during  emergencies. 
This  will  eliminate  a  significant  number 
of  spills.  (The  secondary  purpose  is 
compliance  Math  STCW.  As  an 
“administration”  responsible  to  STCW, 
the  Coast  Guard  must  publish 
regulations  concerning  tankermen.)  To 
exempt  existing  tankermen  from  this 
rulemaking  would  exempt  the  ma)ority 
of  tankermen  from  having  to  comply. 
Since  the  main  purpose  of  this 
rulemaking  is  to  ensure  competence  in 
the  performance  of  duties,  the  Coast 
GuaM  feels  this  cannot  be  accomplished 
without  requiring  that  all  applicants 
meet  some  minimum  standard — 
completion  of  a  training  course  for 
origi^  endorsement  and  actual 
transfers  for  renewal.  If  the  Coast  Guard 
were  to  allow  closely-related  service 


instead  of  actual  transfers  when 
renevdng,  there  could  be  mariners 
holding  tankermen  endorsements  who 
have  not  conducted  actual  transfers 
since  those  completed  for  their  original 
endorsements.  Therefore,  the  Coast 
Guard  has  left  §  13.120  imchanged. 

14.  46  CFR  13.121  (Courses  for  Training 
Tankermen) 

One  comment  suggested  that  the 
Coast  Guard  enlist  the  assistance  of 
maritime  educators  or  compcmies 
handling  DL  or  LG  to  reformulate  Table 
13.121(f).  This  table  comes  from  the 
guidelines  promulgated  under  STCW  for 
a  Model  Course,  and  the  Coast  Guard  is 
satisfied  Math  its  contents. 

Another  comment  suggested  that  a 
review  of  the  requirements  of  33  CFR 
156.120  should  be  included  as  a  topic 
in  Table  13.121(f).  The  Coast  Guard 
believes  that  completion  of  a  course 
covering  the  required  curricula  in  Table 
13.121(fi  will  satisfy  all  of  the 
requirements  found  in  33  CFR  156.120. 

One  comment  suggested  including  a 
reference  Math  each  listing  in  case  the 
course-approval  guidelines  are 
insufficiently  clear.  The  National 
Maritime  Center  (NMC)  makes  such 
guidelines  available  to  those  companies 
applying  for  course  approval.  If  any 
questions  arise  regarding  a  course,  the 
applicant  may  consult  the  NMC  (or  an 
REC)  directly  for  clarification. 

Several  comments  felt  that  certain 
topics,  such  as  COW  systems,  inert-gas 
systems,  and  tank-cleaning,  were  not 
relevant  to  the  jobs  of  inland  tankermen. 
The  Coast  Gua^  agrees  in  principle. 
However  the  Tankerman-PIC 
endorsement  does  not  limit  the  mariner 
to  inland  waters  only.  Therefore,  all 
applicants  for  the  various  tankerman 
endorsements,  except  those  for 
Tankerman-PIC  (Barge)  and  restricted 
Tankerman,  moU  have  to  take  the  same 
course. 

Two  comments  asked  how  many 
transfers,  required  by  §§  13.203(b)  and 
13.303(b),  could  be  replaced  Math 
simulated  transfers  under  §  13.121(c). 
They  also  asked  which  parts  of  the 
required  transfers  could  be  simulated. 
Se^on  13.121(c)  sets  out  the  necessary 
combinations  of  commencements  and 
completions  of  loadings  and  discharges. 

15.  46  CFR  13.125  (Physical  Abilities) 

This  section  requires  every  applicant 
for  the  Tankerman-PIC  endorsement  to 
meet  the  physical  requirements  of  46 
CFR  10.205(d).  However,  46  CFR  12.05- 
5(b)  states  that  the  physical  examination 
for  an  able  seaman  (AB)  is  the  same  as 
for  a  deck  officer.  Therefore,  if  an  AB 
applicant  holds  an  unexpired  deck 
license  or  a  valid  MMD  endorsed  Math 
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a  rating,  the  OCMI  may  waive  the 
requirements  for  a  physical 
examination.  This  section  now  reflects 
the  availability  of  waiver. 

16.  46  CFR  13.127  (Service:  General) 

Two  comments  were  concerned  that 
§  13.127(b),  as  written,  encouraged 
applicants  to  violate  wodc-hour  rules  of 
OPA  90.  Both  reconunended  that  off- 
duty  personnel  could  fulfill 
requirements  for  competence  in  transfer 
of  DL  or  L£  through  incremental 
training,  including  segments  of 
transfers;  this  training,  including  these 
segments,  would,  altogether,  constitute 
the  service  required.  The  Coast  Guard 
agrees  and  has  added  §  13.127(b)(9)  to 
reflect  this  recommendation. 

One  comment  asked  whether  the 
service  letter  of  an  applicant  involved  in 
more  than  the  minimum  number  of 
transfers  must  document  all  of  the 
applicant’s  transfers.  The  letter  must 
document  only  the  number  of  transfers 
required  for  the  particular  endorsement. 

An  additional  comment  asked  who 
must  sign  the  service  letter.  The  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel  must.  Section  13.127(a)  now 
reflects  this  requirement. 

A  separate  comment  stated  that  the 
term  “fiilly  capable,”  used  in 
§  13.127(a),  is  too  subjective.  The  Coast 
Guard  disagrees.  Again,  the  owner, 
operator,  master,  or  chief  engineer  of  the 
vessel  must  sign  the  service  letter.  It  is 
the  Coast  Guam’s  opinion  that  the 
person  who  has  observed  the  applicant’s 
performance  on  board  the  tank  vessel  is 
in  the  best  position  to  assess  his  or  her 
ability  to  supervise  transfers  of  liquid 
cargo.  If  the  owner  is  reluctant  to  sign 
the  letter,  then  the  owner  should  have 
the  person  who  observed  the  applicant’s 
performance  sign  it. 

17.  46  CFR  13.129  (Quick-Reference 
Table  for  Tankennan) 

One  comment  stated  that  Table  13.129 
should  be  amended  to  require  that 
applicants  for  the  Tankerman-Engineer 
endorsement  prove  required  service  and 
cargo-course  completion.  The  Coast 
Guard  agrees  and  has  amended  the 
section  appropriately. 

18.  46  CFR  13.201  (Original  Application 
for  "Tankeiman-PIC"  Endorsement)  and 
13.301  (Original  Application  for 
“Tankerman-PIC  (Barge)”  Endorsement) 

One  comment  questioned  how 
illit»ate  applicants  would  be  handled. 
Completion  of  the  requisite  DL  or  LG 
course,  including  a  satisfactory  final 
examination,  will  ensure  that  all 
applicants  can  adequately  read  and 
understand  the  English  language. 


19.  46  CFR  13.203  (Eligibility: 
Experience) 

As  discussed  in  the  notice  that 
reopened  the  comment  period  dated 
March  26, 1996,  STCW  requires  90  days 
of  sea  service  to  obtain  a  Tankerman-PIC 
endorsement.  Since  the  U.S.  is  a 
signatory  to  STCW,  the  Coast  Guard  has 
amended  this  section  to  require  90  days 
of  service  on  tankships  or  self-propelled 
tank  vessels.  However,  STCW  does  not 
differentiate  between  licensed  and 
unlicensed  service.  Therefore,  the  Cottst 
Guard  has  amended  paragraphs  (aKl). 

(2),  and  (3)  of  this  section  to  require  90 
days  of  sea  service  for  licensed, 
unlicensed,  or  cadet  persoimel,  or  a 
combination  of  the  three. 

Many  comments  suggested  that 
§  13.203  reflect  acceptance  of  seatime 
earned  aboard  tankships  or  self- 
propelled  tank  vessels  by  cadets  at  State 
maritime  academies  or  the  U.S. 

Merchant  Marine  Academy  as 
experience  for  the  Tankerman-PIC 
endorsement.  The  Coast  Guard  agrees 
and  has  amended  §  13.203(a)(2) 
accordingly. 

One  comment  asked  how  mariners 
can  get  experience  on  vessels  and  in 
what  capacity  they  can  be  employed 
while  gaining  the  required  service. 
Applicants  for  Tankerman-PIC, 
Ta^erman-Engineer,  and  Tankennan 
Assistant,  under  STCW  Regulation  V/1, 
need  90  days  of  “seagoing”  service.  The 
Coast  Guard  interprets  this  to  mean  that 
they  must  do  more  than  merely 
participate  in  transfers  while  their 
tankships  or  self-propelled  tank  vessels 
are  tied  up  at  the  docks.  They  will  have 
to  obtain  the  90  days  while  they  are 
members  of  tankships  or  self-pro{>elled 
tank  vessels  certified  to  carry  DL  or  LG 
appropriate  to  the  endorsements  applied 
for.  Applicants  for  the  Tankerman-PIC 
(Barge)  endorsement  may  gain  the 
required  service  by  either  servii^  60  < 
days  on  tank  vessels  appropriate  to  the 
endorsement  or  serving  60  days  while 
participating  in  transfers  on  tank  barges 
appropriate  to  the  endorsement. 

20.  46  CFR  13.303  (Eligibility: 

Experience)  ^ 

Two  comments  requested  clarification 
of  §  13.303(a)(1)  to  ensure  inclusion  of 
shore-based  personnel.  The  Coast  Guard 
agrees  and  has  amended  the  section  to 
include  those  personnel. 

Several  comments  thought  that  the 
Coast  Guard  should  define,  in 
§  13.303(a)(2),  the  term,  “closely  related 
service.”  This  term  is  a  common  term, 
already  used  in  the  regulations  in  46 
CFR  10.209(c)(4)  and  12.02-27(c)(4). 
Determinations  of  “closely  related 
service”  are  in  the  pvirview  of 


individual  OCMIs,  as  each  is  the  local 
authority  responsible  for  a  marine-safety 
zone. 

One  comment  requested  a  reduction 
in  required  service  for  an  applicant 
already  holding  an  MMD  endorsed  for 
DL  and  seeking  an  endorsement  for  LG, 
or  the  converse.  Section  13.303(c) 
already  covers  this. 

Several  comments  stated  that  many 
tankermen  do  not  travel  with  tank 
barges.  In  addition,  at  some  facilities,  a 
transfer  is  often  limited  to  either  the 
loading  or  the  unloading  of  a  single 
cargo,  thus  making  it  difficult  for  an 
applicant  to  comply  with  §  13.303(b). 

The  Coast  Guard  agrees,  and  notes  that 
this  type  of  applicant  would  probably  be 
eligible  for  a  restricted  endorsement, 
whether  Tankerman-PIC  or  Tankerman- 
PIC  (Barge).  (However,  this  endorsement 
would  be  severely  restrictive.) 

21.  46  CFR  13.305  (Proof  of  Service  for 
”Tankerman-PIC  (Barge)”  Endorsement) 

One  comment  stated  that  employers 
of  shore-based  tankermen  were  not 
included  in  those  who  could  provide  a 
among  possible  providers  of  the  service 
letter.  The  Coast  Guard  agrees  and  has 
amended  the  section  to  include  them. 

One  comment  suggested  that  the 
Coast  Guard  reinstate  the  requirement 
that  applicants  for  endorsements  as 
Tankerman-PIC  (Barge)  calculate  the 
loading  and  discharge  rates.  In  standard 
practice,  a  tankerman  can  monitor  such 
rates  on  barges  without  calculating 
them.  Therefore,  this  section  remains 
imchanged. 

22.  46  CFR  13.307  (Eligibility: 
Firepgbting  Course) 

One  comment  noted  that  the  word 
“or”  was  missing  between  paragraphs 
(a)  and  (b).  The  Coast  Guard  has 
corrected  the  omission. 

23.  46  CFR  13.309  (Eligibility:  Cargo 
Course) 

One  comment  asked  whether  the 
Coast  Guard  would  require  later  training 
in  DL  or  LG  for  renew^  of  an  MMD. 
Because  completion  of  a  course  in  DL  or 
LG  is  not  required  for  renewal  by 
STCW,  the  Coast  Guard  does  not  intend 
to  require  completion  of  the  course  for 
U.S.  applicants. 

Another  comment  asked  whether 
completion  of  the  Tankerman-PIC 
course  would  count  as  completion  of 
the  Tankerman-PIC  (Barge)  course.  The 
T£uikerman-PIC  course  covers  more  than 
the  material  of  the  Tankerman-PIC 
(Bai^e)  course.  Therefore,  completion  of 
a  Tankerman-PIC  course  wUl  count  as 
completion  of  the  Tankerman-PIC 
(Barge)  course.  Section  13.309  reflects 
this  change. 
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24.  46  CFR  13.401  (Original  Application 
for  “Tankennan  Assistant” 
Endorsement) 

One  comment  requested  that  the 
Coast  Guard  require  applicants  for  a 
Tankennan- Assistant  endorsement  to  be 
able  to  read  and  write  English.  The 
Coast  Guard  disagrees.  Since  the 
“Tankerman-Assistant”  is  not  in  charge 
of  the  transfer  and  does  not  have  to  sign 
the  E)eclaration  of  Inspection,  the  Coast 
Guard  considers  his  or  her  ability  in 
English  non-essential  to  a  safe  transfer. 

It  already  requires  that  he  or  she  be 
capable  of  clearly  understanding  and 
speaking  all  necessary  instructions  in 
English,  and,  therefore,  has  not  revised 
§  13.401(f). 

25. 46  CFR  13.405  (Proof  of  Service  for 
“Tankerman-Assistant”  Endorsement) 

One  comment  stated  that  the  term  "in 
the  opinion  of  the  signer,"  used  in 
§  13.405(a)(3),  is  too  subjective.  The 
Coast  Guard  disagrees.  As  earlier  noted, 
the  service  letter  may  be  signed  by  the 
owner,  operator,  master,  or  chief 
engineer  of  the  vessel.  The  person  who 
has  observed  the  subject’s  performance 
on  board  the  tankship  is  in  the  best 
position  to  confirm  the  subject’s  ability 
to  carry  out  the  responsibilities  of 
Tankerman-Assistant.  If  the  owner  is 
reluctant  to  sign  the  letter,  then  the 
owner  should  have  the  person  who 
observed  the  subject’s  performance  sign 
as  well  as  prepare  it. 

26.  46  CFR  13.407  (Eligibility: 
Firefighting  Course) 

One  comment  stated  that  the 
firefighting  course  for  tank  barges  is 
irrelevant  to  tankermen  and  suggested 
that  the  DL  or  LG  course  could  teach 
tankermen  all  they  needed  to  know 
about  firefighting.  The  Coast  Guard  has 
determined  that  the  2-day  firefighting 
course  for  tank  barges  was  designed 
specifically  for  tankermen.  The  course 
includes  classroom  training  and  hands- 
on  fire-extinguishment  exercises  using 
portable  extinguishers  to  control  or  even 
extinguish  fires  at  an  early  stage. 
Attendance  will  give  the  applicant  an 
appreciation  for  the  hazards  of  fires  on 
board  tank  barges  and  how  to  control 
and  extinguish  small  fires.  Attendance 
will  also  teach  him  or  her  when  to 
evacuate  barges  rather  than  attempt  to 
fight  fires. 

27.  46  CFR  13.409  (Eli^bility:  Cargo 
Course) 

Two  comments  stated  that,  since  the 
interim  rule  does  not  provide  for 
Tankerman-Assistant  applicants  to  take 
the  tanker-familiarization  covurse,  the 
final  rule  should  let  the  course  in  DL  or 
LG,  completed  within  the  past  10  years. 


satisfy  the  course-completion 
requirement  in  §  13.409.  A  third 
comment  requested  that  the  final  rule 
let  the  tanker-familiarization  course 
itself  satisfy  it.  The  Coast  Guard  agrees 
with  all  three  comments.  To  comply 
with  STCW,  it  has  amended  §  1 3.409  to 
let  either  the  tanker-familiarization 
course  or  the  course  in  DL  or  LG  satisfy 
the  requirement. 

28.  46  CFR  13.501  (Original  Application 
for  “Tankerman-Engineer” 
Endorsement) 

Two  comments  requested  that  the 
Coast  Guard  require  that  applicants  for 
a  Tankerman-Engineer  endorsement  be 
able  to  read  and  write  English.  The 
Coast  Guard  has  reconsidered,  but  has 
not  required  this  in  §  13.501(g]  or 
elsewhere.  Since  the  Tankerman- 
Engineer  is  not  in  charge  of  the  transfer 
and  does  not  have  to  sign  the 
Declaration  of  Inspection,  the  Co£ist 
Guard  considers  his  or  her  ability  in 
English  non-essential  to  a  safe  transfer. 

It  already  requires'  that  he  or  she  be 
capable  of  clearly  imderstanding  and 
speaking  all  necessary  instructions  in 
English. 

29.  46  CFR  13.503  (Eligibility: 
Experience) 

One  comment  disagreed  \vith  the 
discussion  in  the  notice  that  reopened 
the  comment  period,  which  stated  that, 
to  be  in  compliance  with  STCW,  an 
applicant  for  the  endorsement  as 
Tankerman-Engineer  must  both 
complete  the  appropriate  course  in  DL 
or  LG  and  prove  90  days  of  sea  service 
on  tankships  or  self-propelled  tank 
vessels.  The  Coast  Guard  disagrees  with 
the  comment  and  has  amended  §§ 
13.503  and  13.509  to  require  both  the 
course  and  the  service. 

30. 46  CFR  13.509  (Eligibility:  Cargo 
Course) 

One  comment  asked  whether 
completion  of  a  Tankerman-PIC  course 
would  satisfy  the  requirement  for  a 
Tankerman-PIC  (Engineer)  course. 
Tankerman-Engineer  applicants  have  to 
take  the  Tankerman-PIC  course:  No 
Tankennan  (PIC)-Engineer  course  exists. 

31.  46  CFR  15.860  iTankerman) 

Many  comments  recommended 
various  changes  to  the  Coast  Guard’s 
definition  of  “line  of  sight.”  After 
considering  all  such  changes,  the  Coast 
Guard  now  defines  being  “directly 
supervised”  in  §  15.301(a)  as  “being  in 
the  direct  line  of  sight  of  the  person  in 
charge  or  maintaining  direct,  two-way 
communications  by  a  convenient, 
reliable  means,  such  as  a  predetermined 


working  frequency  over  a  hand-held 
radio.” 

Two  comments  stated  that,  because  of 
the  work-hour  limits  in  OPA  90,  Table 
15.860(a)(1)  is  deficient  in  requiring 
only  two  Tankerman-PICs.  The  Coast 
Guard  disagrees.  The  number  of 
tankermen  listed  in  Table  15.860(a)(1)  is 
the  minimum  number  required.  The 
proper  number  required  will  depend 
upon  the  vessel’s  operation.  It  is  the 
vessel’s  responsibility  to  ensure  that 
sufficient  tankermen  are  onboard  to 
satisfy  OPA  90  on  hours  of  work. 

One  comment  reasoned  that,  if  the 
Coast  Guard  required  all  tankermen  to 
speak  and  understand  English,  five 
persons  on  every  foreign-flag  vessel 
would  have  to  speak  and.imderstand 
English.  The  Coast  Guard  disagrees.  Part 
15  governs  manning  on  U.S.-flag  vessels 
only. 

32.  46  CFR  35.35-30  ("Declaration  of 
Inspection”  for  Tank  Vessels — TB/ALL) 

The  heading  for  §  35.35-30,  though 
amended  by  the  interim  rule  dated  April 
4, 1995,  did  not  appear  amended  when 
codified  at  46  CFR  parts  1—40  on 
October  1, 1995.  The  Coast  Guard  is 
recapitulating  the  amended  heading  in 
this  final  rule. 

33.  46  CFR  35.35-35  (Duties  of  Person 
in  Charge  of  Transfer — TB/ALL) 

Several  comments  asked  the  Coast 
Guard  to  ensure  coverage  of  transfers  of 
fuel  oil  and  bimkers  in  thi.«8  section. 

They  added  that  a  large  segment  of  the 
industry  does  not  realize  that  it  must 
comply  with  33  CFR  156.120  and 
156.150  when  conducting  such 
transfers.  The  Coast  Guard  agrees  and 
has  amended  this  section  to  refer  to  33 
CFR  156.120  and  156.150. 

34.  46  CFR  105.45-1  (Loading  or 
Dispensing  Petroleum  Products) 

Several  comments  asked  wheth^  a 
fishing  vessel  transferring  fuel  oil  to 
another  fishing  vessel  would  need  to 
have  a  tankerman  on  board.  If  §  105.05- 
1  applies  to  the  vessel,  §  105.45-l(b) 
requires  that  each  person  aboard  it,  in 
charge  of  a  transfer  of  liquid  cargo  in 
bulk  to  or  finm  a  cargo  tank,  hold  a 
valid  MMD  endorsed  as  Tankerman-PIC 
(restricted  or  not)  or  a  valid  license 
authorizing  service  as  master,  mate, 
pilot,  or  engineer. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
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that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

A  regulatory  assessment,  which  was 
completed  in  August  1989,  has  been 
revised  to  reflect  adjustments  to  data 
and  the  discount  rate.  It  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES.  A 
summary  of  the  assessment  follows; 

This  final  rule  applies  to  persons 
serving  as  tankermen  and  to  those  in 
charge  of,  and  assisting  in,  the  handling, 
transfer,  and  transport  of  DL  or  LG  on 
tank  vessels,  including  tank  barges.  To 
meet  the  new  standards,  a  mariner 
serving  in  any  of  these  capacities  must 
obtain  one  of  the  following 
endorsements  on  his  or  her  MMD: 
“Tankerman-PIC”;  restricted 
“Tankerman-PIC”;  “Tankerman.-PIC 
(Barge)”;  restricted  “Tankerman-PIC 
(Barge)”;  “Tankerman-Assistant”;  or 
“Tankerman-Engineer.” 

The  population  affected  by  this  final 
rule  is  the  number  of  shipboard 
personnel  on  tank  vessels,  including 
barges,  whom  this  rule  requires  to  hold 
the  tankerman  endorsement.  Shore- 
based  persoimel  who  board  urunarmed 
barges  to  load  or  unload  them  will 
likewise  be  affected.  Last,  persons  who 
serve  as  PICs  on  tank  vessels  or  tank  ' 
barges,  whether  employed  onboard  or 
ashore,  for  the  transfer  of  liquid  cargoes 
in  bulk  listed  in  subchapter  O,  but  who 
did  not  previously  require  tankerman 
endorsements  because  the  cargoes 
transferred  were  non-flammable  or  non¬ 
combustible,  will  likewise  be  affected. 
As  of  November  1996,  there  were  an 
estimated  205  tankships,  on  ocean, 
coastwise,  and  inland  or  Great  Lakes 
routes,  and  4926  tank  barges.^  Roughly 
17,525  personnel  will  need  the 
endorsements  to  comply  with  33  CFR 
155.710.  This  number  includes  those 
OUTVs  whom  §  155.710  requires  to 
hold  the  endorsements.  About  45 
percent  of  the  17,525  will  be  applicants 
currently  unlicensed.  If  statistics  for 
original  MMDs  issued  with  tankerman 
endorsements  from  1992  through  1995 
are  indicative,  about  825  new 
tankermen  will  receive  the 
endorsements  annually.  Likewise,  about 
240  new  OUTVs  will  receive  them 
annually. 

Comment  on  Cost 

One  comment  stated  that  the  cost  of 
a  DL  or  LG  course  and  a  firefighting 
covirse  for  the  restricted  Tankerman-PIC 
or  Tankerman-PIC  (Barge)  endorsement 
is  excessive  for  small  companies 


1  Based  on  a  query  of  the  database  of  the  Marine 
Safety  Management  System  (MSMS). 


engaged  in  the  transportation  of  DL  or 
LG.  The  Coast  Guard  has  concluded  that 
the  applicant  for  a  restricted 
Tankerman-PIC  or  Temkerman-PIC 
(Barge)  endorsement  need  not  complete 
a  course  in  DL  or  LG.  The  applicant 
must,  indeed,  complete  an  approved 
course  in  tank-barge  firefighting, 
designed  specifically  for  tank  b^es  and 
including  exercises  in  extinguishment 
of  tank-barge  fires. 

Costs 

The  costs  of  this  final  rule  in  general 
result  fixim  training  tankermen  in 
firefighting  and  in  DL  and  LG.  The  costs 
to  any  particular  applicant  depend  on 
the  courses  taken,  the  fees  for  the 
courses,  and  (where  applicable)  the 
expenses  for  travel,  me^s,  and  lodging. 
If  £he  courses  are  offered  by  the 
employer,  there  may  be  no  costs  to  the 
applicant.  Other  costs  include  fees  to 
applicants  to  obtain  original  MMDs  and 
associated  endorsements  issued  by 
RECs.  Since  December  1988,  firefighting 
has  been  a  requirement  for  licensed 
personnel.  Therefore,  the  costs  of  this 
rule  due  to  firefighting  will  primeuily 
affect  imlicensed  personnel.  The 
following  are  general  premises:  (1)  An 
estimated  15  percent  of  tankship 
applicants.  33  percent  of  tank-b^e 
applicants,.  50  percent  of  subchapter-O 
applicants,  and  50  pmcent  of  OUTV 
applicants  will  get  restricted 
endorsements,  which  do  not  require  an 
approved  course  in  DL  or  LG;  (2)  45 
percent  of  applicants  for  tankermen’s 
endorsements  every  year  must  get 
training  in  firefighting;  (3)  OUTVs 
operating  on  routes  other  than  ocean 
routes  must  get  training  in  firefighting; 
(4)  50  percent  of  tankermen  certified 
under  prior  regulations  but  applying  for 
the  new  endorsement  will  attend  a  less- 
detailed,  approved  training  course 
through  their  employers’  in-house 
programs  rather  than  the  full  approved 
course  in  DL  or  LG  offered  by 
independent  schools;  (5)  tankermen 
usually  work  on  rotational  schedules, 
allowing  them  to  arrange  for  enrollment 
in  courses  without  interfering  with  their 
normal  jobs;  and  (6)  about  30  percent  of 
those  attending  independent  schools 
will  incur  miscellaneous  expenses 
involving  travel  and  lodging. 

The  Coast  Guard  estimates  costs  due 
to  the  new  requirements  for-tankermen 
certified  under  prior  regulations  will  be 
$4,635,850  for  courses  in  DL  and  LG 
and  $5,112,325  for  courses  in 
firefighting.  (As  imder  the  interim  rule, 
these  tankermen  have  until  their  first 
license  renewals  after  March  31, 1997, 
to  meet  the  requirements.)  It  estimates 
that  those  costs  for  the  825  or  so 
tankermen  and  240  or  so  OUTVs 


entering  the  industry  every  year  will  be 
$1,082,780  and  $183,150,  respectively. 

Industry  Costs 

The  Coast  Guard  estimates  the  cost  of 
this  final  rule  to  employers  who  will 
offer  in-house  courses — in  DL  or  LG, 
only  to  those  tankermen  certified  under 
prior  regulations  but  applying  for  the 
new  endorsement — to  be  $4,101,562. 
Because  these  courses  will  be  less- 
detailed,  their  cost  should  be  less  than 
that  of  Bn  independent  school. 

Total  Costs 

The  Coast  Guard  estimates  the  costs  of 
this  final  rule  to  be  $8,091,320  to 
tankermen  already  in  the  industry, 
$4,101,562  to  employes  who  will  offer 
in-house  courses  in  DL  or  LG, 

$1,550,185  to  OUTVs  as  required  in 
§  155.710,  $477,750  to  applicants  for 
fees  associated  with  the  issuance  of 
original  MMDs  and  endorsements,  and 
$1,265,930  to  new  tankermen  and 
OUTVs  entering  the  industry  every  year. 
Costs  will  accrue  over  the  next  5  years, 
based  on  the  renewal  dates  of  the 
applicants*  licenses  or  MMDs. 
Exceptions  hold  for  applicants  who 
serve  as  PICs  for  the  transfer  of  liquid 
cargoes  governed  by  Subchapter  O. 
These  applicants  must  be  in  compliance 
with  the  rule  by  March  31,  2001.  The 
costs  to  year  2007  are  estimated  to  be 
$28,627,497.  The  present  value  of  these 
costs  to  year  2007  is  $20,474,844.  This 
reflects  a  7-percent  discount  rate  back  to 
year  1997  of  the  projected  stream  of 
costs  in  accordance  with  current 
guidance  from  the  Office  of 
Management  and  Budget. 

Benefits 

The  measures  instituted  by  this  final 
rule,  to  establish  the  qualifications  of 
mariners  in  charge  of,  ^nd  assisting  in, 
the  transfer  of  DL  and  LG,  should 
reduce  the  risks  and  severity  of  spills, 
and  mitigate  pollution  of  the 
environment.  The  main  ptirpose  is  to 
ensure  that  these  mariners  are 
competent  to  perform  their  duties. 
Quantifiable  benefits  accruing  from  this 
rule  will  be  reductions  in  injiiries  and 
deaths,  and  reductions  in  spills  and  the 
associated  clean-up  costs.  Non- 
quantifiable  benefits  will  be  improved 
safety  and  firefighting  procedures  and  a 
nationwide  standard  for  tankermen’s 
qualifications. 

OPA  90  consolidated  prior  federal 
pollution  laws  and  established  an  Oil 
Spill  Liability  Trust  Fund  (OSLTF)  of  $1 
billion,  administered  by  the  Coast 
Guard,  to  pay  for  prompt  removal  of  oil 
and  for  xmcompensated  damages.  The 
Coast  Guard  believes  that  this  final  rule 
will  bring  a  decrease  of  spills  resulting 
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from  tankermen’s  errors.  The  number 
and  volume  of  these  spills  can  fall 
between  10  percent  and  30  percent  over 
the  next  five  years.  From  1990  to  1995, 
OSLTF  spent,  on  average,  about 
$32,000,000  a  year;  the  sum  increases 
every  year.  Decreases  in  these 
expenditures  alone  would  result  in 
savings  between  $16,000,000  and 
$48,000,000  over  the  next  five  years. 

The  estimate  of  the  total  cost  of  this 
rule,  almost  $28.6  million  over  ten 
years,  is  less  than  the  average  estimate 
of  $32,000,000  in  savings  over  just  five 
years. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.]  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities”  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field;  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000;  and  (3) 
"small  business  concemfsj”  as  defined 
by  section  3  of  the  Small  Business  Act 
(15  U.S.C.  632(a)).  (Small  businesses  are 
identified  under  Standard  Industrial 
Classification  codes  and  size  standards 
in  the  table  following  13  CFR  121.201.) 

Sufficient  flexibility  was  built  into  the 
rulemaking  when  the  interim  rule  was 
published  on  April  4, 1995,  to 
accommodate  small  entities.  The 
effective  date  of  March  31, 1997,  or  later 
provided  enough  leeway  to  applicants 
regarding  the  new  requirements.  Any 
person  with  a  license,  who  served  as  a 
PIC  before  March  31, 1996,  may 
continue  to  so  serve  until  the  ^t 
renewal  of  his  or  her.  MMD  or  license 
after  March  31, 1997.  The  person  will 
then  follow  46  CFR  13.113(d)  to  obtain 
his  or  her  Tankerman-PIC  endorsement. 
Any  applicant  for  an  original 
endorsement  now  enjoys  not  2  but  5 
years  to  complete  his  or  her  course  in 
DL  or  LG  under  46  CFR  13.209, 13.309, 
and  13.409.  And  the  Coast  Guard  is 
-willing  to  let  applicants  obtaining  their 
Tankerman-PIC  endorsements  under 
prior  regulations,  cited  in  §  13.113, 
attend  less-detailed,  approved  courses 
in  DL  or  LG  offered  by  their  employers 
rather  than  the  full  approved  courses  in 
DL  and  LG  offered  by  independent 
schools. 

This  rule  places  its  burden  on 
individual  tankermen,  not  on  their 
..  employers,  who  may,  though  not 
requir^,  relieve  the  tankermen  of  it. 
The  Coast  Guard  expects  that,  of  the 
employers  who  will  assume  this 


responsibility, 'few,  if  any,  will  be  small 
entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  601  et  seq.  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to 
them.  If  you  ^  a  small  business  and 
need  assistance  understanding  the 
provisions  of  this  rule,  please  contact 
your  local  REC. 

Collection  of  Information 

This  final  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  imder  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.],  and  the  OMB  has 
approved  them.  The  section  numbers 
are  13.107, 13.109, 13.111, 13.113, 
13.115, 13.117, 13.123, 13.201, 13.301, 
13.401,  and  13.501,  and  the 
corresponding  OMB  approval  numbers 
are  OMB  Control  Numbers  2215-0514 
and  2115-0111. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  The  authority 
to  issue  merchant  mariners’  licenses  and 
documents  belongs  to  the  Coast  Guard 
by  Federal  statutes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  imder  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environment 
documentation.  This  exclusion  is  in 
accordance  with  paragraphs  2.B.2.e(34) 
(c)  and  (d),  since  the  rule  concerns 
maritime  personnel  and  the  manning 
and  equipping  of  vessels.  A  "Categorical 
Exclusion  Determination”  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 
33  CSH  Part  154 

Fire  prevention.  Hazardous 
substances.  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 


33  CFR  Part  155 

Hazardous  substances,  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  Part  13 

Barges,  Seamen,  Tank  vessels. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  105 

Cargo  vessels.  Fishing  vessels. 
Hazardous  materials  transportation. 
Marine  safety.  Petroleum,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  154, 155,  and  156,  and  46 
CFR  parts  13, 15,  30,  35, 98,  and  105  as 
follows: 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

PART  154— FACHJTIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Aothority:  33  U.S.C.  1231, 1321(jXlKC). 
(j)(5).  (j)(6).  and  (m)(2};  sec.  2,  E.0. 12777, 56 
FR  54757;  49  CFR  1.46.  Subpart  F  is  also 
issued  under  33  U.S.C  2735. 

2.  Section  154.105  is  amended  by 
adding  and/or  revising  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

f  154.105  Definitiona. 
***** 

Boundary  Line  means  any  (rf  the  lines 
described  in  46  CFR  part  7. 

***** 

Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 
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•  Tank  barge  means  a  non-self- 
propelled  tank  vessel. 

Tankship  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  cany,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(a)  Is  a  vessel  of  the  United  States; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States. 

it  it  It  It  It 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGUATIONS  FOR  VESSELS 

3.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j);  46 
U.S.C.  3715;  Sec.  2,  E.0. 12777,  56  FR  54757, 
3  CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 
Sections  155.100  through  155.130, 155.350 
through  155.400, 155.430, 155.440, 155.470, 
155.1030  (j)  and  (k),  and  155.1065(^  also 
issued  uinder  33  U.S.C.  1903(b):  and  sections 
155.1110  and  155.1150  also  issued  under  33 
U.S.C.  2735. 

4.  Section  155.700  is  revised  to  read 
as  follows: 

§  155.700  Designation  of  person  in  charge. 

Each  operator  or  agent  of  a  vessel  with 
a  capacity  of  250  or  more  barrels  of  fuel 
oil,  cargo  oil,  hazardous  material,  or 
liquefied  gas  as  regulated  in  Table  4  of 
46  CFR  part  154,  or  each  person  who 
arranges  for  and  hires  a  person  to  be  in 
charge  of  a  transfer  of  fuel  oil,  of  a 
transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning,  shall  designate, 
either  by  name  or  by  position  in  the 
crew,  the  person  in  charge  (PIC)  of  each 
transfer  to  or  firom  the  vessel  and  of  each 
tank-cleaning. 

5.  In  §  155.710  paragraph  (a)(3)  is 
added  and  pruagraphs  (a)(1),  (a)(2),  (b), 
(c)(2),  (c)(3).  (c)(4)  introductory  text, 
(c)(4)(ii),  (c)(4)(iu),  (c)(5).  (d)(1).  (d)(2). 
(dK3)  introductory  texL  (d)(3Kii)> 
(dK3)(iii),  (d)(4),  (e)  intrt^uctory  texL 
(e)(1).  (e)(2).  (eM3).  (f).  and  (g)  are 
revised  to  read  as  follows: 

f  155.710  Qualifications  of  person  in 
charge. 

(a)  *  *  * 

(1)  Has  sufficient  training  and 
•  experience  with  the  relevant 

characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — ^including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures). 


the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  Crude- 
Oil  Washing  (COW),  inert-gas,  and 
vapor-control  systems — to  safely 
conduct  a  transfer  of  fuel  oil,  a  transfer 
of  liquid  cargo  in  bulk,  or  cargo-tank 
cleaning; 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  license  issued 
under  46  CFR  part  10  authorizing 
service  aboard  a  vessel  certified  for 
voyages  beyond  any  Boundary  Line 
described  in  46  CFR  part  7,  except  on 
tankships  or  self-propelled  tank  vessels 
not  certified  for  voyages  beyond  the 
Boundary  Line;  and 

(3)  Except  as  provided  in  paragraph 
(g)  of  this  section  and  46  CFR  13.113  (a) 
or  (c),  holds  a  Tankerman-PIC 
endorsement  issued  under  46  CFR  part 
13  that  authorizes  the  holder  to 
supervise  the  transfer  of  fuel  oil,  the 
transfer  of  liquid  cargo  in  bulk,  or  cargo- 
tank  cleaning,  as  appropriate  to  the 
product. 

(b)  On  each  tank  barge  required  to  be 
inspected  under  46  U.S.C.  3703,  the 
operator  or  agent  of  the  vessel,  or  the 
person  who  arranges  and  hires  a  person 
to  be  in  charge  of  a  transfer  of  fuel  oil, 
of  a  transfer  of  liquid  cargo  in  bulk,  or 
of  cargo-tank  cleaning,  shall  verify  to  his 
or  her  satisfaction  that  each  PIC — 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — ^including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  rmd  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  COW, 
inert-gas,  and  vapor-control  systems — to 
safely  conduct  either  a  transfer  of  liquid 
cargo  in  bulk  or  cargo-tank  cleaning; 
and 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section  and  46  CFR  part 
13.113  (a)  or  (c),  holds  a  Tankerman-PIC 
or  Tankerman-PIC  (Barge)  endorsement 
issued  under  46  CFR  part  13  that 
authorizes  the  holder  to  supervise  the 
transfer  of  fuel  oil,  the  transfer  of  liquid 
cargo  in  bulk,  or  cargo-tank  cleaning,  as 
appropriate  to  the  product  and  vessel. 

fc)  *  *  * 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  license  or 
other  document  issued  by  the  flag  state 
or  its  authorized  agent  authorizing 
service  as  master,  mate,  pilot,  engineer, 
or  operator  on  that  vessel; 

(3)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  Dangerous- 
Cargo  Endorsement  or  Certificate  issued 
by  a  flag  state  party  to  the  International 


Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafjirers,  1978  (STCW),  or  other  form  of 
evidence  acceptable  to  the  Coast  Guard, 
attesting  the  PIC’s  meeting  the 
requirements  of  Chapter  V  of  STCW  as 
a  PIC  of  the  transfer  of  fuel  oil,  of  the 
transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning; 

(4)  Is  capable  of  reading,  speaking, 
and  understanding  in  English,  or  a 
language  mutually-agreed-upon  with  the 
shoreside  PIC  of  ffie  transfer,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of  fuel 
oil,  a  transfer  of  liquid  cargo  in  bulk,  or 
cargo-tank  cleaning,  except  that  the  use 
of  an  interpreter  meets  this  requirement 
if  the  interpreter — 
***** 

(ii)  Is  immediately  available  to  the  PIC 
on  the  tankship  at  all  times  during  the 
transfer  or  cargo-tank  cleaning;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  with  terminology  of,  ships, 
transfers,  and  cargo-tank  cleaning;  and 

(5)  Is  capable  of  effectively 
communicating  with  all  crewmembers 
involved  in  the  transfer  or  cargo-tank 
cleaning,  with  or  without  an  interpreter. 

(d)  •  *  • 

(1)  Has  sufficient  training  and 
experience  with  the  relevant 
characteristics  of  the  vessel  on  which  he 
or  she  is  engaged — including  the  cargo 
for  transfer,  the  cargo-containment 
system,  the  cargo  system  (including 
transfer  procedures,  and  shipboard- 
emergency  equipment  and  procedures), 
the  control  and  monitoring  systems,  the 
procedures  for  reporting  pollution 
incidents,  and,  if  installed,  the  COW, 
inert-gas,  and  vapor-control  systems — to 
safely  conduct  a  transfer  of  fuel  oil,  a 
transfer  of  liquid  cargo  in  bulk,  or  cargo- 
tank  cleming; 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  holds  a  Dangerous- 
Cargo  Endorsement  or  Certificate  issued 
by  a  flag  state  party  to  STCW,  or  other 
form  of  evidence  acceptable  to  the  Coast 
Guaid,  attesting  the  PIC’s  meeting  the 
requirements  of  Chapter  V  of  STCW  as 

a  PIC  of  the  transfer  of  fuel  oil,  of  the 
transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning; 

(3)  Is  capable  of  reading,  speaking, 
and  rmderstanding  in  En^ish,  or  a 
language  mutually-agreed-upon  with  the 
shoreside  PIC  of  ffie  transfer,  all 
instructions  needed  to  commence, 
conduct,  and  complete  a  transfer  of  fuel 
oil,  a  transfer  of  liquid  cargo  in  bulk,  or 
cargo-tank  cleaning,  except  that  the  use 
of  an  interpreter  meets  this  requirement 
if  the  interpreter — 
***** 
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(ii)  Is  immediately  available  to  the  PIC 
on  the  tankship  at  all  times  during  the 
transfer  or  cargo-tank  cleaning;  and 

(iii)  Is  knowledgeable  about,  and 
conversant  with  terminology  of,  ships, 
transfers,  and  cargo-tank  cleaning;  and 

(4)  Is  capable  of  effectively 
communicating  with  all  crewmembers 
involved  in  the  transfer  or  cargo-tank 
cleaning,  with  or  without  an  interpreter. 

(e)  The  operator  or  agent  of  each 
vessel  to  which  this  suhpart  applies 
shall  verify  to  his  or  her  satisfaction  thajt 
the  PIC  of  any  transfer  of  fuel  oil 
requiring  a  Declaration  of  Inspection — 

(1)  Holds  a  valid  license  issued  under 
46  CFR  part  10  authorizing  service  as 
master,  mate,  pilot,  engineer,  or  operator 
aboard  that  vessel,  or  holds  a  valid 
MMD  issued  under  46  CFR  part  13 
endorsed  as  Tankerman-PIC  or 
Tankerman-PIC  (Barge),  appropriate  to 
the  fuel  oil  and  the  vessel,  imless 
exempted  elsewhere  in  this  chapter; 

(2)  On  each  uninspected  vessel  not 
requiring  a  licensed  person  aboard,  has 
been  instructed  by  the  operator  or  agent 
of  the  vessel  both  in  his  or  her  duties 
and  in  the  Federal  statutes  and 
regulations  on  water  pollution  that 
apply  to  the  vessel; 

(3)  On  each  tank  barge,  for  the  vessel’s 
own  engine-driven  pumps  has  been 
instructed  both  in  iiis  or  her  duties  and 
in  the  Federal  statutes  and  regulations 
on  water  pollution;  or 
***** 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  operator  or  agent  of 
each  self-propelled  tank  vessel  carrying 
oil  or  hazardous  material  in  bulk  shall 
verify  to  his  or  her  satisfaction  that  the 
PIC  of  the  transfer  of  oil  or  hazardous 
material  in  bulk  to  or  from  a  vessel,  or 
of  cargo-tank  cleaning,  holds  a 
Tankerman-PIC  endorsement  on  his  or 
her  MMD  and  either  a  license  or  a 
Certificate  issued  by  a  flag  state  party  to 
STCW  authorizing  service  as  a  master, 
mate,  pilot,  engineer,  or  operator  aboard 
that  vessel. 

(g)  The  PIC  of  a  cargo-tank  cleaning 
on  a  vessel  at  a  tank-cleaning  facility  or 
shipyard  n$ed  not  hold  any  of  the 
licenses,  dociunents,  certificates,  or 
endorsements  required  in  paragraphs  (a) 
through  (f)  of  this  section,  if  he  or  she 

is  a  National  Fire  Protection  Association 
Certificated  Marine  Chemist. 

6.  The  introductory  text  of  §  155.720 
is  revised  to  read  as  follows: 

§  155.720  Transfer  procedures. 

The  operator  of  a  vessel  with  a 
capacity  of  250  or  more  barrels  of  oil, 
hazardous  material,  or  liquefied  gas  as 
regulated  in  Table  4  of  46  CFR  part  154 
shall  provide  transfer  procediuas  that 
meet  the  requirements  of  this  part  and 


part  156  of  this  chapter  for 
transferring — 

*  *  *  *  * 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

7.  The  authority  citation  for  part  156 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)  (C) 
and  (D);  46  U.S.C.  3703a.  Subparts  B  and  C 
also  issued  under  46  U.S.C.  3715. 

8.  In  §  156.120  paragraph  (w)(13)  is 
added;  and  paragraphs  (w)  introductory 
text,  and  (w)(12)  are  revised  to  read  as 
follows: 

§156.120  Requirements  for  transfer. 
***** 

(w)  The  person  in  charge  of  the 
transfer  on  the  transferring  vessel  or 
facility  and  the  person  in  charge  of  it  on 
the  receiving  vessel  or  facility  have  held 
a  conference,  to  ensure  that  each  person 
in  charge  imderstands — 
***** 

(12)  Transfer  shutdown  procedures; 
and, 

(13)  If  the  persons  use  radios,  a 
predetermined  fiaquency  for 
communications  during  the  transfer, 
agreed  upon  by  both. 

***** 

TITLE  4&-SHIPPING 

PART  13— CERTIFICATION  OF 
TANKERMEN 

9.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  7317,  8703, 
9102;  49  CFR  1.46. 

lb.  In  §  13.103  the  introductory  text  is 
republished  and  the  following 
definitions  are  added  and/or  revised  in 
alphabetical  order  to  read  as  follows: 

§13.103  Definitions. 

As  used  in  this  part: 

Approved  training  means  training  that 
is  approved  by  the  Coast  Guard  or  meets 
the  requirements  of  §  10.309  of  this 
chapter. 

***** 

Directly  supervised  means  being  in 
the  direct  line  of  sight  of  the  person  in 
charge,  or  maintaining  direct,  two-way 
communications  by  a  convenient, 
reliable  means,  such  as  a  predetermined 
working  fiequency  over  a  hand-held 
radio. 

***** 

Liquid  cargo  in  bulk  means  a  liquid  or 
liquefied  gas  listed  in  46  CFR  153.40 
and  carried  as  a  liquid  cargo  or  liquid- 
cargo  residue  in  integral,  ^ed,  or 
portable  tanks,  except  a  liquid  cargo 


carried  in  a  portable  tank  actually 
loaded  and  discharged  from  a  vessel 
with  the  contents  intact. 
***** 

Officer  in  Charge,  Marine  Inspection 
(OCMI),  means,  for  this  part,  the  officer 
or  individual  so  designated  at  one  of  the 
locations  of  the  regional  examination 
centers  listed  in  §  10.105. 
***** 

Regional  examination  center  (EEC) 
means  an  office  of  em  OCMI  that 
performs  licensing  and  certification. 

Restricted  Tankerman  endorsement 
means  a  valid  tankerman  endorsement 
on  an  MMD  restricting  its  holder  as  the 
OCMI  deems  appropriate — for  instance, 
to  one  or  a  combination  of  the 
following:  A  specific  cargo  or  cargoes;  a 
specific  vessel  or  vessels;  a  specific 
facility  or  facilities;  a  specific  employer 
or  employers;  a  specific  activity  or 
activities  (such  as  loading  or  unloading 
in  a  cargo  transfer);  or  a  particular  area 
of  water. 

Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 

***** 

Tankship  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Tank  vessel  means  a  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  haza^ous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(a)  Is  a  vessel  of  the  United  States; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States. 
***** 

11.  In  §  13.107  paragraphs  (a),  (b),  (c). 

(d),  and  (e)  are  revised,  and  a  new 
paragraph  (g)  is  added,  to  read  as 
follows: 

§  13.107  Tankerman  endorsement: 
General. 

(a)  If  an  applicant  meets  the 
requirements  of  subpart  B  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  “Tankerman-PIC”  with  the 
appropriate  cargo  classification  or 
classifications.  A  person  holding  this 
endorsement  and  meeting  the  other 
requirements  of  33  CFR  155.710(a)  may 
act  as  a  PIC  of  a  transfer  of  fuel  oil.  of 

a  transfer  of  liquid  cargo  in  bulk,  or  of 
cargo-tank  cleaning  on  any  tank  vessel. 
That  person  may  also  act  as  a 
Tankerman-Engineer,  provided  that  he 
or  she  cdso  holds  an  engineer’s  license. 

(b)  If  an  applicant  meets  the 
requirements  of  subpart  C  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
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her  MMD  as  “Tankerman-PIC  (Barge)” 
with  the  appropriate  cargo  classification 
or  classifications.  A  person  holding  this 
endorsement  and  meeting  the  other 
requirements  of  33  CFR  155.710(b)  may 
act  as  a  PIC  of  a  transfer  of  liquid  cargo 
in  bulk  only  on  a  tank  barge. 

(c)  If  an  applicant  meets  the 
requirements  of  subpart  D  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  “Tankerman-Assistant” 
with  the  appropriate  cargo  classification 
or  classifications.  No  person  holding 
this  endorsement  may  act  as  a  PIC  of 
any  transfer  of  fuel  oil,  of  any  transfer 
of  liquid  cargo  in  bulk,  or  of  cargo-tank 
cleaning  unless  he  or  she  also  holds  an 
endorsement  authorizing  service  as  PIC. 
He  or  she  may,  however,  without  being 
directly  supervised  by  the  PIC,  perform 
duties  relative  to  cargo  and  cargo¬ 
handling  equipment  assigned  by  the  PIC 
of  transfers  of  fuel  oil,  of  transfers  of 
liquid  cargo  in  bulk,  or  of  cargo-tank 
cleaning.  When  performing  these  duties, 
he  or  slm  shall  maintain  continuous 
two-way  voice  communications  with 
the  PIC. 

(d)  If  an  applicant  meets  the 
requirements  of  subpart  E  of  this  part, 
the  OCMI  at  an  REC  may  endorse  his  or 
her  MMD  as  Tankerman-Engineer.  No 
person  holding  this  endorsement  may 
act  as  a  PIC  or  “Tankerman-Assistant” 
of  any  transfer  of  fuel  oil,  of  any  transfer 
of  liquid  cargo  in  bulk,  or  of  cargo-tank 
cleaning  unless  he  or  she  also  holds  an 
endorsement  authorizing  such  service. 

A  person  holding  this  endorsement  and 
acting  in  this  capacity  has  the  primary 
responsibility,  on  his  or  her  self- 
propelled  tank  vessel  carrying  DL  or  LX?, 
for  maintaining  both  the  cargo  systems 
and  equipment  for  transfer  of  liquids  in 
bulk  and  the  bunkering  systems  and 
equipment.  No  person  licensed  under 
p^  10  of  this  chapter  may  serve  as  a 
chief  engineer,  first  assistant  engineer, 
or  cargo  engineer  aboard  an  inspected 
self-propelled  tank  vessel  when  liquid 
cargo  in  bulk  or  cargo  residue  is  carried 
unless  he  or  she  holds  this  endorsement 
or  equivalent. 

(e)  If  an  applicant  meets  the 
requirements  of  §  13.111,  the  OCMI  at 
an  REC  may  place  on  his  or  her  MMD 
an  endorsement  as  a  "Tankerman-PIC” 
restricted  according  to  the  definitions  of 
“restricted  Tankerman  endorsement”  in 
§13.103. 

***** 

(g)  This  section  does  not  apply  to  any 
person  solely  by  reason  of  his  or  her 
involvement  in  bunkering  or  fueling. 

12.  In  §  13.111  paragraphs  (a),  (b),  and 
(c)  are  revised  and  paragraph  (f)  is 
added  to  read  as  follows: 


§13.111  Restricted  endorsement 

(a)  An  applicant  may  apply  at  an  REC 
listed  in  46  CFR  10.105  for  a  tankerman 
endorsement  restricted  to  specific 
cargoes,  specific  vessels  or  groups  of 
vessels  (such  as  iminspected  towing 
vessels  and  Oil  Spill  Response  Vessels), 
specific  facilities,  specific  employers,  or 
otherwise  as  the  OCMI  deems 
appropriate.  The  OCMI  will  evaluate 
each  application  and  may  modify  the 
applicable  requirements  for  the 
endorsement,  allowing  for  special 
circumstances  and  for  whichever 
restrictions  the  endorsement  will  state. 

(b)  To  qualify  for  a  restricted 
“Tankerman-PIC”  endorsement,  an 
applicant  shall  meet  §§  13.201, 
excluding  paragraph  (f);  13.203;  and 
13.205. 

(1)  Twenty-five  percent  of  the  service 
described  in  §  13.203(a)  must  have 
occurred  within  the  past  five  years. 

(2)  Two  of  the  transfers  described  in 
§  13.203(b)  must  have  occurred  within 
the  past  five  years. 

(c)  To  qualify  for  a  restricted 
“Tankerman-PIC  (Barge)”  endorsement, 
an  applicant  shall  meet  §§  13.301, 
excluding  paragraph  (f);  and  13.305. 

(1)  Twenty-five  percent  of  the  service 
described  in  §  13.303(a)  must  have 
occurred  within  the  past  five  years. 

(2)  Two  of  the  transfers  described  in 
§  13.303(b)  must  have  occurred  within 
the  past  five  years. 
***** 

(f)  Because  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW),  does  not 
recognize  restricted  Tankerman-PIC 
endorsements,  persons  may  act  under 
these  only  aboard  vessels  conducting 
business  inside  the  Boundary  Line. 

13.  In  §  13.113,  the  heading  and 
paragraphs  (a),  introductory  text  (c),  (d), 
intn^uctory  text  (d)(l)(i),  (d)(l)(ii), 
(d)(l)(m),  (d)(2),  (e)(l)(ii),  (e)(lMiii).  and 
(f)  are  revised,  and  new  paragraph  (d)(3) 
is  added  to  read  as  follows: 

§13.113  Tankermen  certified  under  prior 
regulations. 

(a)  A  person  who  holds  a  license 
issued  under  part  10  of  this  chapter,  and 
who  as  a  PIC  transferred  liquid  cargoes 
in  bulk  before  March  31, 1996,  may 
continue  to  serve  as  a  “Tankerman-PIC” 
under  the  license  until  the  first  renewal 
of  his  or  her  MMD  under  §  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  or,  if  he  or  she  holds  no  MMD, 
until  the  first  renewal  of  his  or  her 
license  that  occurs  after  March  31, 1997, 
as  follows: 

***** 

(c)  A  person  who  served  as  PIC  for  the 
transfer  of  liquid  cargoes  in  bvdk  listed 


in  subchapter  O  of  this  chapter  but  who 
did  not  require  a  tankerman 
endorsement,  because  the  cargoes  were 
non-flammable  or  non-combustible,  may 
act  as  a  “Tankerman-PIC  (Barge)”  for 
those  liquid  cargoes  vmtil  March  31, 

2001,  if  he  or  she  produces  a  letter — on 
company  letterhead,  from  the  owner  or 
operator  of  a  terminal  or  of  a  tank  barge 
or  from  the  owner,  operator,  or  master 
of  a  self-propelled  tank  vessel — ^that 
proves  his  or  her  qualifying  service  as 
reqviired  by  paragraph  (e)(l)(iii)  of  this 
section. 

(d)  A  person  who  qualifies  under 
paragraph  (a)  of  this  section  by  Bolding 
a  current  license  may  apply  for  a 
“Tankerman-PIC”  or  a  “Tankerman-PIC 
(Barge)”  endorsement  imder  this 
subpart. 

(1)  *  *  * 

(i)  A  certificate  of  completion  firom  a 
course  in  shipboard  firefighting 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO’s  Resolution  A.437(XI), 
“Training  of  Crews  in  Fire  Fighting,”  or 
a  certificate  of  completion  fireim  a 
firefighting  course  before  March  31, 

1996,  that  the  OCMI  finds  in  substantial 
compliance  with  that  section; 

(ii)  Either — 

(A)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Commandant, 
appropriate  to  the  endorsement  applied 
for,  or  a  certificate  of  completion  from 
a  liquid-cargo  course  in  DL  or  LG  up  to 
ten  years  before  March  31, 1996,  that  the 
OCMI  finds  acceptable  under 

§  13.121(d)  and  Table  13.121(f), 
appropriate  to  the  endorsement  applied 
for;  or 

(B)  A  letter  on  company  letterhead 
from  the  applicant’s  employer  stating 
that  the  applicant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j);  and 

(iii)  Evidence  of  service  as  follows: 

(A)  A  letter  on  company  letterhead 

frnm  the  owner,  operator,  master,  or 
chief  engineer  of  ^  vessel  attesting  that 
the  applicant — 

(1)  Acted  as  the  PIC  of  the  transfer  of 
IR.  or  LG,  appropriate  to  the 
endorsement  applied  for,  on  self- 
propelled  tank  vessels  before  March  31, 
1996;  acted  as  the  PIC  of  the  transfer  of 
DL  or  LG,  appropriate  to  the 
endorsement  applied  for  within  the  last 
5  years;  and  acciunulated  two  transfers 
on  self-propelled  tank  vessels  within  the 
last  10  years;  and 

(2)  Served  at  least  90  days  as  a  master 
or  mate  on  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG,  appropriate 
to  the  endorsement  applied  for,  before 
March  31, 1996;  and  acted  as  a  master 
or  mate  on  self-propelled  tank  vessels 
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certified  to  carry  DL  or  LG  within  the 
last  10  years. 

(B)  Certificates  of  discharge  proving  at 
least  90  days  of  service  as  master  or 
mate  on  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG,  appropriate 
to  the  endorsement  applied  for,  before 
March  31, 1996,  with  at  least  one 
discharge  date  within  the  last  5  years. 

(2)  To  qualify  for  a  "Tankerman-PIC 
(Barge)*’  endorsement,  a  licensed  officer 
shall  present — 

(i)  Either — 

(A)  A  certificate  of  completion  from  a 
course  in  shipboard  firefighting 
described  in  paragraph  (d)(l)(i)  of  this 
section,  or  from  a  coiurse  in  tank-barge 
firefighting  approved  by  the 
Commandant;  or 

(B)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  a  tank  vessel  attesting 
that  before  March  31, 1996,  the 
applicant  received  training  in  awareness 
of  hazards  due  to  flammability  and  in 
firefighting  through  a  program,  lecture, 
or  seminar  that  included  hands-on 
firefighting  that  the  OCMI  finds  in 
substantial  compliance  with  §  13.121(g); 

(ii)  Either — 

(A)  A  certificate  of  completion  frnm  a 
liquid-cargo  course  in  DL  or  LG  for 
tankships  or  tank  barges  approved  by 
the  Commandant,  appropriate  to  the 
endorsement  applied  for; 

(B)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG  for 
tankships  or  tank  barges  up  to  10  years 
before  March  31, 1996,  that  the  OCMI 


determines  substantially  covers  the 
material  required  by  Table  13.121(f);  or 

(C)  A  letter  on  company  letterhead 
from  the  applicant’s  employer  stating 
that  the  applicant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121(i)  or  (j);  and 

(iii)  Evidence  either — 

(A)  Of  service  that  satisfies  paragraph 

(d) (l)(iii)  of  this  section,  except  that  for 
paragraphs  (d)(l)(iii)  (A)(2)  and  (B)  60 
days  of  service  on  any  tank  vessel  are 
enough;  or 

(B)  On  company  letterhead,  from  the 
owner  or  operator  of  a  terminal,  or  of  a 
tank  barge,  of  service  attesting  that  the 
applicant  both  acted  as  the  PIC  of  the 
transfer  of  DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  on  tank 
barges,  before  March  31, 1996,  and 
acciunulated  two  transfers  on  tank 
barges  within  the  last  10  years. 

(3)  To  qualify  for  a  restricted 
endorsement  based  on  grades  of  cargo 
handled,  a  mariner  shall — 

(i)  For  a  restricted  “Tankerman-PIC” 
endorsement,  meet  paragraphs  (d)(1)  (i) 
and  (iii)  of  this  section;  or 

(ii)  For  a  restricted  “Tankerman-PIC 
(Barge)”  endorsement,  meet  paragraphs 

(e) (1)  (i)  and  (iii)  of  this  section. 

(e)  *  *  * 

(1)  *  *  * 

(ii)  Either — 

(A)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG 
approved  by  the  Commandant  up  to  10 
years  before  March  31, 1996, 
appropriate  to  the  endorsement  applied 
for; 


(B)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL  or  LG  up  to  10 
years  before  March  31, 1996,  that  the 
OCMI  determines  substantially  covers 
the  material  required  by  Table  13.121(f); 
or 

(C)  A  letter  on  compimy  letterhead 
from  the  applicant’s  employer  stating 
that  the  applicwt  has.successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j);  and 

(iii)  Evidence  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  die  vessel,  or  from  the 
owner  or  operator  of  a  terminal  or  of  a 
tank  barge,  of  service  attesting  that  the 
applicant  both  acted  as  the  PIC  of  the 
transfer  of  DL  or  LG,  appropriate  to  the 
endorsement  applied  for  on  self- 
propelled  tank  vessels  or  on  tank  barges, 
before  March  31, 1996,  and  accumulated 
two  transfers  on  self-propelled  tank 
vessels  or  on  tank  barges  within  the  last 
10  years. 

***** 

(f)  Each  person  qualifying  under  this 
section  sh^  obtain  a  tankerman 
endorsement  at  the  first  renewal  of  his 
or  her  MMD  under  §  12.02-27  of  this 
chapter  that  occurs  after  March  31, 

1997,  except  that  each  person  qualifying 
imder  paragraph  (c)  of  this  section  shall 
obtain  the  endorsement  by  March  31, 
2001. 

***** 

14.  Table  13.113  is  revised  to  read  as 
follows: 


Table  13.113.— Tankermen  Certfied  Under  Prior  Regulations 


Before  effective  date  served  as: 

Service  after  effecthre  date  but  before  per¬ 
manent  erKlorsement: 

Requirements  for  perma¬ 
nent  endorsement  to  an 
MMD: 

Requirements  for  RE¬ 
STRICTED  erKlorse¬ 
ment  to  an  MMD: 

Licensed  Officer  . 

May  serve  as  Tankerman-PIC  in  accord¬ 
ance  with  13.113(a),  until  first  renewal  of 
MMD  or  license  after  March  31, 1997. 

Section  13.113(d)  (1).  (2) ... 

Section  13.113(d)(3). 

Tankerman  with  endorsement  on  MMD . 

May  serve  as  Tankerman-PIC  (Barge)  in 
accordance  with  13.113(B),  until  first  re¬ 
newal  of  MMD  after  March  31, 1997. 

Section  13.113(e)(1)  . 

i 

Section  13.113(e)(2). 

PIC  of  non-flammabie  or  non-combustibie 
cargoes  listed  in  Subchapter  O. 

May  serve  as  Tankerman-PIC  (Barge)  in 
accordance  with  13.113(c)  until  March 
31,2001. 

Section  13.113(e)(1)  . 

Section  13.113(e)(2). 

DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  before  March 
31, 1996,  and  has  so  served  within  the 
last  5  years;  or 

(2)  Certificates  of  Discharge  proving  at 
least  30  days  of  service  as  chief 
engineer,  first  assistant  engineer,  or 
cargo  engineer  on  tankships  or  self- 
propelled  tank  vessels  certified  to  carry 
DL  or  LG.  appropriate  to  the 
endorsement  applied  for  before  March 


15.  Section  13.115  is  revised  to  read 
as  follows: 

§  13.1 15  Licensed  engineer:  Endorsement 
as  Tankerman-Engineer  based  on  service 
on  tankships  or  self-propeiied  tank  vessels 
I  before  March  31, 1996. 

A  licensed  person  with  at  least  30 
I  days  of  service  as  chief  engineer,  first  , 
assistant  engineer,  or  cargo  engineer  on 
I  one  or  more  tankships  or  self-propelled 
(  tank  vessels  before  March  31, 1996, 

^  may,  at  any  time  until  the  first  renewal 


of  his  or  her  MMD  imder  §  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  apply  for  a  “Tankerman- 
Engineer”  endorsement  under  this 
subpart  if  he  or  she  presents — 

(^  Either — 

(1)  A  letter  on  company  letterhead 
from  the  owner,  operator,  master,  or 
chief  engineer  of  ^e  vessel  attesting  that 
the  applicant  served  at  least  30  days  as 
chief  engineer,  first  assistant  engineer, 
or  cargo  engineer  on  tankships  or  self- 
propelled  tank  vessels  certified  to  carry 
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31, 1996,  with  a  discharge  date  within 
the  last  5  years;  and 

(b)  Either — 

(1)  A  certificate  of  completion  fitim  a 
liquid-cargo  course  in  DL  or  LG  for 
tankships  approved  by  the 
Commandant,  appropriate  to  the 
endorsement  applied  for; 

(2)  A  certificate  of  completion  from  a 
liquid-cargo  course  in  DL-or  LG  for 
tankships  up  to  10  years  before  March 

31, 1996,  that  the  OCMI  determines 
substantially  covers  the  material 
covered  by  Table  13.121(f);  or 

(3)  A  letter  on  company  letterhead 
from  the  applicant’s  employer  stating 
that  the  apphcant  has  successfully 
completed  the  approved  training 
discussed  in  §  13.121  (i)  or  (j). 

16.  Section  13.117  is  revis^  to  read 
as  follows: 

§13.117  Any  person:  Endorsement  as 
Tankerman-Assistant  based  on  unlicensed 
deck  service  before  March  31, 1996. 

An  applicant  with  unlicensed  deck 
service  on  tankships  or  self-propelled 
tank  vessels  before  March  31. 1996, 
may.  at  any  time  imtil  the  first  renewal 
of  ^  or  her  MMD  under  §  12.02-27  of 
this  chapter  that  occurs  after  March  31, 
1997,  apply  for  a  “Tankerman- 
Assistant”  endorsement  imder  this 
subpart  if  he  or  she  presents  either — 

A  letter  on  company  letterhead 
fiom  the  owner,  operator,  or  master  of 
the  vessel  attesting  that  the  applicant 
performed  at  least  30  days  of  deck 
service  or  service  as  a  piunpman  of 
tankships  or  self-propelled  tank  vessels 
certified  to  cany  DL  or  LG  appropriate 
to  the  endorsement  applied  Cor  before 
March  31. 1996,  and  h^  so  performed 
within  the  last  5  years; 

(b)  Certificates  of  Discharge  proving  at 
least  30  days  of  deck  service  or  of 
service  as  a  pumpman  on  tankships  or 
self-propelled  tank  vessels  certifi^  to 
carry  DL  or  LG,  appropriate  to  the 
endorsement  applied  for,  before  March 

31, 1996,  with  a  discharge  date  within 
the  last  5  years;  or 

(c)  A  certificate  of  completion  ficm  a 
tanker-familiarization  course  approved 
by  the  Commandant. 

17.  Section  13.120  is  revised  to  read 
as  follows: 

§13.120  Renewal  of  endorsement. 

An  applicant  wishing  to  renew  a 
tankerman's  endorsement  shall  meet  the 
requirements  of  §  12.02-27  of  this 
chapter  for  renewing  an  MMD  and 
prove  either  piurticipation  in  at  least  two 
transfers  within  the  last  5  years  in 
accordance  with  §  13.127(b)  or 
completion  of  an  approved  course  as 
described  in  §  10.304. 

18.  In  §  13.121  paragraphs  (c),  (d)(3), 

(d)(4),  (f),  and  (g)  are  revised;  and  new 


paragraphs  (d)(5),  (d)(6),  (h),  (i),  and  (j) 
are  added  to  read  as  follows: 

§  13.121  Courses  for  training  tankermen. 
***** 

(c)  A  course  that  uses  simulated 
transfers  to  train  students  in  loading  and 
discharging  tank  vessels  may  replace  up 
to  2  loadings  and  2  discharges,  1 
commencement  and  1  completion  of 
loading,  and  1  commencement  and  1 
completion  of  discharge  required  for  a 
Tankerman-PIC  or  Ta^erman-PlC 
(Barge)  endorsement.  The  request  for 
approval  of  the  course  must  specify 
those  s^;ments  of  a  transfer  that  the 
course  will  simulate.  The  letter  from  the 
Coast  Guard  approving  the  course  will 
state  the  munber  and  kind  of  segments 
that  the  course  will  replace. 

(d) *  *  * 

(3)  “Tankerman-PIC  LG”  is  Tankship: 
Liquefied  Gases; 

(4)  “Tankerman-PIC  (Barge)  LG”  is 
Tank  Barge:  Liquefied  Gases; 

(5)  “Taj^erman- Assistant  DL”  is 
Familiarization  with  DL  Tankship;  and 

(6)  “Tankerman-Assistant  LG”  is 
Familiarization  with  LG  Tankship. 
***** 

(f)  No  school  may  issue  a  certificate 
unless  the  student  has  successfully 
completed  an  approved  course  with  the 
appropriate  curriculvun  outlined  in 
Table  13.121(f)  or  §  13.121(h). 

(g)  An  organization  with  a  course  in 
DL  or  LG  or  a  course  in  tank-barge 
firefighting  taught  before  March  31, 

1996,  that  substantially  covered  the 
material  required  by  Table  13.121(f)  for 
liquid  cargoes.  Table  13.121(g)  for 
firefighting,  or  §  13.121(h)  for 
familiarization  with  tankships,  may  seek 
approval  imder  §  10.302  of  this  chapter 
from  the  Coast  Guard  for  any  course 
taught  up  to  ten  years  before  March  31, 
1996. 

(h)  The  Coast  Guard  will  evaluate  the 
curricula  of  courses  for  Familiarization 
with  DL  and  LG  Tankships  to  ensure 
adequate  coverage  of  the  required 
subjects.  Training  may  employ 
classroom  instruction,  demonstrations, 
or  simulated  or  actual  operations. 

(1)  The  curricula  of  courses  for 
Familiarization  with  DL  Tankships  must 
consist  of  the  following: 

(i)  General  characteristics, 
compatibility,  reaction,  firefighting,  and 
safety  precautions  for  bulk  liquid 
cargoes  defined  as  DL  in  this  part. 

(ii)  Terminology  of  tankships  carrying 
oil  and  other  chemicals. 

(iii)  General  arrangement  and 
construction  of  cargo  tanks,  vapor 
control,  and  venting. 

(iv)  Cargo-piping  systems  and  valves. 

(v)  General  operation  of  cargo  pumps. 


(vi)  General  discussion  of  the 
following  operations  connected  with  the 
loading  and  discharging  of  cargo: 

(A)  PW-transfer  inspection  and 
conference  and  Declaration  of 
Insj^tion. 

(B)  T.ining  up  of  the  cargo  and  vapor- 
control  systems  and  starting  of  liquid 
flow. 

(C)  Coimecting  and  disconnecting  of 
ca^o  hoses  and  loading  arms. 

(D)  Loading. 

(E)  Ballasting  and  de-ballasting. 

(F)  Discharging. 

(G)  Tank-gauging  (open  and  closed). 

(vii)  Rules  of  the  Coast  Guard 
governing  operations  in  general  and 
prevention  of  pollution  in  particular. 

(viii)  Frevmition  and  control  of 
pollution. 

(ix)  Emergency  procedures. 

(x)  Safety  precautions  relative  to: 

(A)  Entering  cargo  tanks  and  pump 
room. 

(B)  Dangers  of  contact  with  skin. 

(C)  Inhmation  of  vapors. 

(D)  Protective  clothing  and 
equipment. 

(E)  Hot  work. 

(F)  Precautions  respecting  electrical 
hazards,  including  hazards  of  static 
electricity. 

(xi)  General  principles  and 
procedures  of  Crude-Oil  Washing 
(COW)  Systems  and  inert-gas  systems. 

(xii)  Tank-cleaning  procedures  and 
precautions. 

(xiii)  Principles  and  procedures  of 
vapor-control  systems. 

txiv)  Cargo-hazard-information 
systems. 

(2)  To  ensure  adequate  coverage  of  the 
required  subjects,  training  may  employ 
classroom  instruction,  demonstrations, 
or  simulated  or  actual  operations.  The 
curricula  of  courses  for  Familiarization 
with  LG  Tankships  must  consist  of  the 
following: 

(i)  General  characteristics, 
compatibility,  reaction,  firefighting,  and 
safety  precautions  for  cargoes  defined  as 
LG  in  this  part. 

(ii)  Terminology  of  tankships  carrying 
LG. 

(iii)  Physical  properties  of  LG. 

(iv)  Potential  hazards  and  safety 
precautions  of  LG: 

(A)  Combustion  characteristics. 

(B)  Hot  work. 

(C)  Results  of  release  of  LG  to  the 
atmosphere. 

(D)  Health  hazards  (skin  contact, 
inhalation,  and  ingestion). 

(E)  Protective  clothing  and 
equipment. 

(F)  Tank-entry  procedures  and 

precautions.  * 

(G)  Thermal  stresses. 

(H)  Precautions  respecting  electrical 
hazards,  including  hazards  of  static 
electricity. 
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(v)  Cargo-containment  systems. 

(vi)  General  arrangement  and 
construction  of  cargo  tanks. 

(vii)  Cargo-piping  systems  and  valves. 

(viii)  Instnunentation: 

(A)  Cargo-level  indicators. 

(B)  Gas-detecting  systems. 

(C)  Systems  for  monitoring 
temperatures  of  hulls  and  cargoes. 

(D)  Automatic  shut-down  systems. 

(ix)  Heating  systems  for  cofferdams 
and  ballast  tanks. 

(x)  General  discussion  of  the 
following  operations  connected  with  the 
loading  and  discharging  of  cargo: 

(A)  Pre-transfer  inspection  and 
conference  and  Declaration  of 
Inspection. 

(B)  Lining  up  of  the  cargo  and  vapor- 
control  systems  and  starting  of  Hquid 
flow. 

(C)  Connecting  and  disconnecting  of 
cargo  hoses  and  loading  arms. 

(D)  Loading. 


(E)  Ballasting  and  de-ballasting. 

(F)  Discharging. 

(xi)  Dispos^  of  boil-off. 

(xii)  Emergency  procedures. 

(xiii)  Rviles  of  the  Coast  Guard 

governing  operations  in  general  and 
prevention  of  pollution  in  particular. 

(xiv)  Principles  and  procedures  of 
IGSs. 

(xv)  Tank-cleaning  procedures  and 
precautions. 

(xvi)  Principles  and  procedures  of 
vapor-control  systems. 

(xvii)  Cargo-hazard-information 
systems. 

(i)  A  company  that  offers  approved  DL 
training  for  its  employees  sh^l  ensure 
discussion  of  the  following  topics 
(further  discussed  in  STCW  Regulation 
V,  Section  A-V/1,  paragraphs  9  through 
21): 

(1)  Treaties  and  rules. 

(2)  Design  and  equipment. 

(3)  Cargo  characteristics. 


(4)  Ship  operations. 

(5)  Repair  and  maintenancs. 

(6)  Emergency  prcxsdures. 

())  A  company  that  offers  approved  LG 
trainii^  for  its  employees  sh^  ensure 
discnission  of  the  following  topics 
(further  discussed  in  STCW  Regulation 
V,  Section  A-V/1,  paragraphs  22 
through  34): 

(1)  Treaties  and  rules. 

(2)  Chemistry  and  physics. 

(3)  Health  hazards. 

(4)  Cargo  containment. 

(5)  Pollution. 

(6)  Cargo-handling  systems. 

(7)  Ship  operations. 

(8)  Safety  prac:tices  and  equipment 

(9)  Emergency  prtx:edures. 

(10)  General  princdples  of  cargo 
operations. 

19.  Table  13.121(F)  is  redesignated 
Table  13.121(f)  ancl  revised  to  read  as 
follows: 


Table  13.121(f) 


Course  topics 

1 

2 

3 

General  characteristics,  compatibility,  reaction,  firefighting  procedures,  arxJ  safety  precsutions  for  the  cargoes 
of: 

Bulk  liquids  defined  as  Dangercxis  Lk^ids  in  46  CFR  Part  13 . . . . 

X 

X 

Bulk  liquefied  gases  &  their'vapors  d^ned  as  Uctuefied  Gases  in  46  CFR  Part  13  . . . 

Physksl  phenomena  of  Iktuefied  gas,  including: 

Rasir  mncppt  . . 

X 

X 

Compreit5unn  and  expansion  . . . . . . 

X 

Mechanism  of  heat  transfer  . . . . - . 

X 

Potential  hazards  of  tiquefied  gas,  including: 

Chemical  aixf  physical  properties  ..' . .: . . . . . 

X 

O^mtHiStion  characteristics  . . 

X 

Results  of  gas  release  to  the  atmrLsphere  .  . 

X 

Health  hazards  (skin  contact,  inhalation,  and  ingestion)  . 

X 

Control  nf  flammahilHy  range  with  ined  ga.s  . 

X 

Thermal  stress  in  structure  and  piping  of  vessel . . 

Cargo  systems,  irKluding: 

Principles  of  containment  systems . 

X 

X 

X 

X 

Construc^tkxi,  materials,  co^rrg,  &  insulation  of  cargo  tanks . . . . . 

X 

General  arrangement  of  cargo  tanks .  . 

X 

X 

X 

Venting  and  vapcx-control  sy^ems . . . . . . . . . . 

X 

X 

X 

Cargo-handling  systems,  including: 

Piping  systems,  valves,  pumps,  and  expansion  systems  . . .  . 

X 

X 

X 

(Iiperating  characteristics .  . 

X 

X 

X 

Instrurnentation  systems,  itKduding: 

Cargo-fevel  indicators . . . 

X 

X 

X 

Gas-detecting  systems  . . . . . 

X 

X 

Temperature-monitoring  systems,  cargo  . . . . . . 

Temperature-monitoring  sterns,  hull . . . . . . . 

X 

X 

X 

Automatic-shutdo»vn  systems . . . . 

X 

X 

Auxiliary  systems,  including: 

Ventilation,  inerting . . . 

X 

X 

X 

Valves,  including: 

Quick-dosing . . . 

X 

X 

X 

Remote-contiol .  ..  . . . 

X 

X 

X 

Pne^imatic  . . . 

X 

X 

X 

pvCASS-flOVf  .  .  . . . . . 

X 

X 

X 

X 

X 

X 

Presstve.^w^ium . . . . . 

X 

X 

X 

Heating-systems:  cofferdams  &  ballast  tanks . . . . . . . ... _ ...... 

X 

Operations  conrtected  with  the  loading  and  discharging  of  cargo,  induding: 

1  inirtg  up  the  cargo  and  vapor-control  ^systems  . . . 

X 

X 

X 

Pre-transfer  inspections  and  completion  of  the  Dedaratlon  nf  Inspection  . . . 

X 

X 

X 

Hooking  lip  of  cargo  tvYSA,  loading  arms,  and  grounrfing-sfrap  . . 

X 

X 

X 

Starting  of  liquid  fiw .  -  - 

Calcutertion  of  loading  rates .  .  . 

X 

X 

X 

X 

X 

4 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Table  13.121(f) — Continued 


Course  topics 


2  3  4 


Discussion  of  loading  . 

Ballasting  and  debailasting  . : . 

Topping  off  of  the  cargo  tanks . .' . 

Discussion  of  discharging  . 

Stripping  of  the  cargo  tanks . 

Monitoring  of  transfers  . 

Gauging  of  cargo  tanks . . . 

Disconnecting  of  cargo  hoses  or  loading  arms  . 

Cargo-tank-cleaning  procedures  and  precautions . 

Operating  procedures  and  sequence  for: 

Inerting  of  cargo  tanks  and  void  spaces . 

Cooldown  and  warmup  of  cargo  tanks  . 

Gas^freeing . . . . . . . 

Loaded  or  ballasted  voyages . . 

Testing  of  cargo-tank  atmospheres  for  oxygen  &  cargo  vapor  . . 

Stability  arxf  stress  considerations  connected  with  loading  arnf  discharging  of  cargo  . 

Loadline,  draft,  and  trim  . . . 

Disposal  of  boil-off,  including: 

System  design . . . 

Safety  features  . 

Stability-letter  requirements . . . 

Emergency  procedures,  indudirtg  notice  to  appropriate  authorities,  for: 

Fire  . 

Collision  . 

Grounding . 

Equipment  failure  . 

Leaks  and  spills . . . 

Structural  failure  . 

EmergerKy  discharge  of  cargo  . . . . . 

Entering  cargo  tanks  . 

Emergency  shutdown  of  cargo-handling . . . . 

Emergency  systems  for  closing  cargo  tanks  . 

Rules  &  regulations  (international  and  Federal,  for  all  tank  vessels)  on  coixfucting  operations  and  preventing 

pollution . 

Pollution  prevention,  including: 

Procedures  to  prevent  air  arxl  water  pollution . . . 

Measures  to  take  in  event  of  spillage . . 

Danger  from  drift  of  vapor  doud . 

Tefmirx)logy  for  tankships  carrying  oil  and  chemicals . 

TefmirK)logy  for  tank  barges  carrying  oil  arxJ  chemicals  . 

Terminology  tor  tankships  carrying  liquefied  gases . . 

Termirtology  tor  tank  barges  carrying  liquefied  gases . . . . 

Principles  &  procedures  of  crude-oil-washing  (COW)  systems,  irxduding: 

Purpose  . . . 

Equipment  and  design  . . 

Operations . 

Safely  precautions . . . . . . . 

Maintenance  of  plant  and  equipment . 

Principles  &  procedures  of  the  inert-gas  systems  (IGSs),  including; 

Purpose . 

Equipment  arxl  design  . . . 

Operations . 

S«riety  precautions . . . 

Maintenarx^e  of  plant  and  equipment . 

Prtociples  &  procedures  of  vapor-control  systems,  including: 

Purpose  . 

Prtociples . . . 

Coast  Guard  regulations . 

Hazards . . . . . 

Active  system  components  . . . . . 

Passive  system  components . 

Operating  procedures,  including: 

Testing  arxf  inspection  requirements . . 

Pre-trarrsfer  procedures  . 

Corwiecttog  sequerx» . 

Stort-up  sequerx» . . 

Normal  operations . . . 

Emergency  procedures  . 

Cargotoazard-information  systems  . . . . . 

Safe  entry  into  confined  spaces,  including: 

Test^  tank  atnxjspheres  for  oxygen  &  hydrocarbon  vapors . 

Deftotoon  and  haza^  of  oonftoed  spaces . . 
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Table  13.121(0 — Continued 


Course  topics 


Cargo  tanks  and  pumprooms . 

Evaluation  and  assessment  of  risks  and  hazards  . 

Safety  precautions  and  procedures . 

Personnel  protective  equipment  (PPE)  and  clothing . 

Maintenance  of  PPE  . 

Dangers  of  skin  contact  . 

Inhalation  of  vapors . 

Electricity  and  static  electricity — hazards  and  precautions . 

Emergerxry  procedures . 

Federal  regulations,  national  standards  &  industry  guidelines . . . . 

Inspections  by  marine  chemists  &  competent  persons,  including  hot-work  permits  &  procedures 
Vessel  respond  ^ans: 

Purpose,  content,  and  location  of  information  . . . . 

Procedures  for  notice  and  mitigation  of  spills . . . . 

Geographic-specific  appendices  . . . . 

Vessel-specific  appendices . . . . . . 

Emergency-action  checklist . . . . . . . 

Column  1 — Tankerman-PIC  DL. 

Column  2 — ^Tankerman-PIC  (Barge)  DL 

Column  3 — ^Tankerman-PIC  LG. 

Column  4— Teinkerman-PIC  (Barge)  LG. 


Table  13.121(g)  [Amended] 

20.  Amend  Table  13.121(g)  to  read  as 
follows; 

a.  After  the  course  topic  “Definitions 
of  flammability  and  combustibility: 
Flammability’’  insert  an  “x’’  in  coliunn 
one. 

b.  After  the  course  topic  “Definitions 
of  flammability  and  combustibility: 
Inerting’’  remove  the  “x’’  in  column 
one. 

c.  After  the  course  topic  “Fire 
Prevention:  Fire  hazards  of  DL  and  LG’’ 
insert  an  “x”  in  column  two. 

d.  After  the  course  topic  “Firefighting 
equipment:  Limitations  of  portable  and 
semiportable  extinguishers’’  insert  an 
“x’’  in  column  two. 

e.  After  the  course  topic  “Basic 
firefighting  techniques:  Stopping 
leakage  of  cargo’’  insert  an  “x”  in 
column  two. 

f.  After  the  course  topic  “Basic 
firefighting  techniques:  Extinguishing’’ 
insert  an  “x”  in  column  one. 

g.  After  the  course  topic  “Basic 
firefighting  techniques:  Extinguishing 


Category 


TankermarvPIC  Subpart  B  ..  18; 
Tankermar>-PIC  (Baige)  18; 
Subpart  C. 


TankermarvAssistant  Sub¬ 
part  D. 

TankermarvEngineer  Sub¬ 
part  E. 


18; 

18; 


Restricted  Tankerman-PIC  .. !  18; 
Restricted  Tankerman-PIC  |  18; 
(Barge). 

RMtricted  TankermarvPIC 
(Barge),  Facility. 


Minimum 

age 


13.201(a) _ 

13.301(a) _ 

13.401(a) . 

13.501(a) _ 

13.111(b) _ 

13.111(c) _ 


with  portable  units’’  insert  an  “x’’  into 
column  two. 

h.  After  the  course  topic  “Basic 
firefighting  techniques:  Using  additional 
personnel’’  insert  an  “x’’  into  column 
two. 

i.  After  the  course  topic  “Use  of 
extinguisher  on;  Flammable  and 
combustible  liquids’’  insert  an  “x’’  in 
column  two. 

j.  After  the  course  topic  “Use  of 
extinguisher  on:  Manifold-flange  fire’’ 
insert  an  “x’’  in  column  two. 

k.  After  the  course  topic  “Use  of 
extinguisher  on:  Drip-pan  fire’’  insert  an 
“x”  in  column  two. 

l.  After  the  coiuse  topic  “Use  of 
extinguisher  on;  Piunp  fire’’  insert  an 
“x”  in  column  two. 

21.  In  §  13.127,  the  heading  and 
paragraphs  (a)  introductory  text,  and 
(b)(6)  are  revised;  and  paragraph  (b)(9) 
is  added  to  read  as  follows: 

§13.127  Service:  general. 

(a)  A  service  letter  must  be  signed  by 
the  owner,  operator,  master,  or  chief 

Table  13.129 


engineer  of  the  vessel  and  must 
specify — 

***** 

(b)*  *  • 

(6)  Credit  for  a  commencement  of 
loading  accrues  only  if  the  applicant 
participates  in  the  pre-transfer 
inspection,  the  pre-transfer  conference 
including  execution  of  the  Declaration 
of  Inspection,  the  connection  of  cargo 
hoses  or  loading-arms,  the  line-up  of  the 
cargo  system  for  the  loading,  the  start  of. 
liquid  flow,  and  the  calculation  of 
loading-rates,  where  applicable. 
***** 

(9)  Personnel  desiring  credit  for 
transfers  during  off-duty  hours  may 
satisfy  requirements  of  competence 
through  incremental  training  periods 
that  include  segments  of  transfers.  The 
cumulative  number  of  transfers  must 
equal  the  minimum  specified  in 
§  13.203(b)  or  13.303fe). 

22.  Table  13.129  is  revised  to  read  as 
follows: 


Physical 

required 

Service 

Recency 
of  service 

Proof  of 
of  service 

Certificate 
from  firefight¬ 
ing  course 
13.207 

Cargo 

course 

Engfish 

language 

Yes;  13.125 . 

13.123  1 

13.205 

13.207 

13.209 

13.201(g) 

Yes;  13.125 _ 

13.303 

13.123 

13.305 

13.307 

13.309 

13.301(g) 

Yes;  13.125 _ 

13.123 

13.405 

13.407 

13.409 

13.401(0 

Yes;  13.125 _ 

13.123 

13.505 

13.507 

13.509 

13.501(g) 

Yes;  13.111(b)  „... 

13.111(b) 

13.111(b) 

13.111(b) 

i3.111(b) 

No 

13.111(b) 

Yes;  13.111(c) _ _ 

13.111(c) 

13.111(c) 

13.1 11(<^ 

13.111(c) 

No 

13.111(c) 

Yes;  13.111(d)(3) 

13.111(d)(4) 

No 

13.111(d)(4) 

No 

No 

13.111(dK5) 

18;  13.111(d)(1)  ...  Yes;  13.111(d)(3) 


13.111(d)(4) 


13.111(d)(4) 


13.111(dK5) 
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23.  In  §  13.203  the  heading  and 
paragraphs  (a)(1),  (2),  and  (3)  and  (b) 
introductory  text,  are  revised  to  read  as 
follows; 

$13,203  Eligibility:  Experience. 
***** 

(a) *  *  * 

(1)  At  least  90  days  of  service  as  a 
licensed  deck  officer  or  a  licensed 
engineering  officer  on  one  or  more 
tankships  or  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for; 

(2)  At  least  90  days  of  unlicensed  or 
cadet  service  on  deck  or  in  the  engine 
department  on  one  or  more  tankships  or 
self-propelled  tank  vessels  certified  to 
carry  DL  or  LG  appropriate  to  the 
endorsement  applied  for,  or 

(3)  A  combination  of  the  service  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

(b)  Each  applicant  shall  present 
evidence  of  participation,  imder  the 
supervision  of  a  “Tankerman-PIC,”  in  at 
least  10  transfers  of  liquid  cargo  in  bulk 
of  the  classification  desired  on 
tankships  or  self-propelled  tank  vessels, 
including  at  least — 
***** 

24.  In  $  13.207,  the  heading  is  revised 
to  read  as  follows: 

$  13.207  Eligibility:  Firefighting  course. 
***** 

25.  Section  13.209,  is  revised  to  read 
as  follows: 

$13JK»  Eligibility:  Cargo  course. 

Each  applicant  for  an  original 
“Tankerman-PIC”  endorsement  shall 
present  a  certificate  of  completion  firom 
a  course  in  DL  or  LG  appropriate  for 
tankships  and  for  the  endorsement 
applied  for,  and  approved  by  the 
Commandant.  The  date  of  the  certificate 
may  not  be  more  than  5  years  earlier 
than  the  date  of  application. 

26.  In  $13,303  the  heading, 
paragraphs  (a)  (1)  and  (b),  introductory 
text  are  revised  to  read  as  follows: 

§13.303  Eligibility:  Experiencs. 
***** 

(a) *  *  • 

(1)  At  least  60  days  of  service, 
whether  by  shore-based  or  by  vessel- 
based  personnel,  on  one  or  more  tank 
vessels  certified  to  carry  DL  or  LG 
appropriate  to  the  endorsement  applied 
for,  or 

***** 

(b)  Participation,  rmder  the 
supervision  of  a  “Tankerman-PIC”  or 
“Tankerman-PIC  (Barge),”  in  at  least  10 
transfers  of  liquid  cargo  in  bulk  of  the 
classification  desired  on  any  tank 
vessel,  including  at  least — 
***** 


27.  Section  13.305  is  revised  to  read 
as  follows: 

§13.305  Proof  of  service  for  “Tankerman- 
PIC  (Barge)”  endorsement. 

Service  must  be  proved  by  a  letter  on 
company  letterhead  from  the  owner  or 
operator  of  a  terminal;  the  owner  or 
operator  of  a  tank  barge;  the  owner, 
operator,  or  master  of  a  tank  vessel;  or 
the  employer  of  shore-based  tankermen. 
The  letter  must  contain  the  information 
required  by  §  13.127(a),  excluding 
paragraph  (a)(3)(vii). 

28.  In  §  13.307,  the  heading  and 

paragraph  (a)  are  revised  to  read  as 
follows:  * 

§  13.307  Eligibility:  Firefighting  course. 
***** 

(a)  A  course  in  shipboard  firefighting, 
approved  by  the  Commandant  and 
meeting  the  basic  firefighting  section  of 
the  IMO’s  Resolution  A.437  (XI), 
“Training  of  Crews  in  Fire  Fighting,” 
completed  5  years  or  less  before  the  date 
of  application  for  the  endorsement, 
unless  he  or  she  has  previously 
submitted  such  a  certificate  for  a  license 
or  a  tankerman  endorsement;  or 
***** 

29.  Section  13.309,  is  revised  to  read 
as  follows: 

§  13.309  Eligibility:  Cargo  course. 

Each  applicant  for  an  original 
“Tankerman-PIC  (Barge)”  endorsement 
shall  present  a  certificate  of  completion 
from  a  course  in  DL  or  LG  appropriate 
for  tank  barges  and  for  Tankerman-PIC 
or  Tankerman-PIC  (Barge),  and 
approved  by  the  Commandant.  The  date 
of  the  certificate  may  not  be  more  than 
5  years  earlier  than  the  date  of 
application. 

§  13.401  [Amende<q 

30.  In  §  13.401,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

***** 

(e)(1)*  *  * 

(2)  Present  evidence  of  service  on 
tankships  or  self-propelled  tank  vessels 
in  accordance  with  §  13.403;  and 

***** 

31.  In  §  13.403,  the  heading  and 
paragraph  (a)(1)  are  revised  to  read  as 
follows: 

§13.403  Eligibility:  Experience. 

(a)*  *  * 

w  (1)  Evidence  of  at  least  90  days  of 
deck  service  on  tankships  or  self- 
propelled  tank  vessels  certified  to  carry 
DL  or  LG  appropriate  to  the 
endorsement  applied  for;  or 
***** 

32.  In  §  13.405,  paragraphs  (a) 
introductory  text,  (a)(2),  and  (b)(2). 


introductory  text  are  revised  to  read  as 
follows: 

§13.405  Proof  of  Service  for  “Tankerman- 
Assistant”  endorsement. 

(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  from  the  owner, 
operator,  or  master  of  a  tankship  or  self- 
propelled  tank  vessel.  The  letter  must 
specify — 

***** 

(2)  The  number  of  days  of  deck 
service  the  applicant  accumulated  on 
the  tankship  or  self-propelled  tank 
vessel;  and 

***** 

(b)  *  *  * 

(2)  A  letter  on  company  letterhead 
from  the  owner,  operator,  or  master  of 
one  of  the  tankships  or  self-propelled 
tank  vessel  stating  that  he  or  she  has 
demonstrated — 

***** 

33.  In  §  13.407,  the  heading  is  revised 
to  read  as  follows: 

§  13.407  Eligibility:  Firefighting  course. 
***** 

34.  Section  13.409,  is  revised  to  read 
as  follows: 

§  13.409  Eiigibility:  Cargo  course. 

Each  applicant  for  an  original 
“Tankerman-Assistant”  endorsement 
who  has  not  presented  the  required 
service  on  tankships  or  self-propelled 
tank  vessels  shall  present  a  certificate  of 
completion  firom  a  course  for 
Familiarization  with  DL  or  LG 
Tankships  or  frnm  a  tanker- 
familiarization  course  appropriate  to  the 
endorsement  applied  for,  and  approved 
by  the  Commandant.  The  date  of  the 
certificate  may  not  be  more  than  5  years 
esu'lier  than  the  date  of  application. 

35.  In  §  13.501,  paragraph  (d)  is 
revised  to  read  as  follows: 
***** 

(d)  Present  evidence  of  service  on 
tankships  and  self-propelled  tank 
vessels  in  accordance  with  §  13.503; 

***** 

36.  In  §  13.503,  the  heading, 
paragraphs  (a)  (1),  (2),  and  (3)  and  (b) 
are  revised  to  read  as  follows: 

§13.503  Eligibility:  Experience. 

(a)*  *  * 

(1)  90  days  of  service  as  a  licensed 
engineering  officer  of  tankships  or  self- 
propelled  tank  vessels  certified  to  carry 
DL  or  LG  appropriate  to  the 
endorsement  applied  for; 

(2)  90  days  of  unlicensed  or  cadet 
service  in  the  engine  department  on 
tankships  or  self-propelled  tank  vessels 
certified  to  carry  DL  or  LG  appropriate 
to  the  endorsement  applied  for;  or 
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(3)  A  combination  of  the  seivice  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

(b)  Each  applicant  already  holding  an 
MMD  endorsed  as  Tankerman-Engineer 
for  DL  and  seeking  one  for  L£,  or  the 
converse,  shall  prove  at  least  half  the 
service  required  by  paragraph  (a)  of  this 
section. 

37.  In  §  13.505,  pctragraphs  (a) 
introductory  text,  (a)(2),  and  (b)  are 
revised  to  read  as  follows: 

S  13.506  Proof  of  service  for  ‘Tankermart- 
Engineer”  endorsement 

(a)  Service  must  be  proved  by  a  letter 
on  company  letterhead  from  the  owner, 
operator,  master,  or  chief  engineer  of  a 
tankship  or  self-prop>elled  tai^  vessel. 
The  letter  must  specify — 
***** 

(2)  The  number  of  days  of  licensed 
and  imlicensed  service  in  the  engine 
department  on  tankships  or  self- 
propelled  tank  vessels;  or 

(b)  Service  must  be  proved  by 
certificates  of  discharge  from  tankships 
or  self-propelled  tank  vessels  with  the 
appropriate  classification  of  cargo  (DL, 
LG,  or  both). 

38.  In  §  13.507,  the  heading  is  revised 
to  read  as  follows: 

§13.507  Eligibility:  Firefighting  course. 
***** 

39.  Section  13.509,  is  revised  to  read 
as  follows: 

f  13.500  Eligibility:  Cargo  course. 

Each  applicant  for  an  original 
“Tankerman-Engineer”  endorsement 
shall  present  a  certificate  of  completion 
from  a  course  in  DL  or  LG,  appropriate 
for  tankships  and  the  endorsement 
applied  for,  approved  by  the 
Commandant.  The  date  of  the  certificate 
may  not  be  more  than  5  years  earlier 
than  the  date  of  application. 

PART  15— MANNING  REQUIREMENTS 

40.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703, 8105;  49  CFR 
1.46. 

41.  In  §  15.301  the  following 
definition  is  added  in  alphabetical  order 
to  paragraph  (a)  to  read  as  follows: 

{ 15.301  Definitions  of  tenns  used  in  this 
pert. 

(a)*  *  * 

***** 

Directly  supervised  means  being  in 
the  direct  line  of  sight  of  the  person  in 
charge  or  maintaining  direct,  two-way 
conununications  by  a  convenient, 
reliable  means,  such  as  a  predetermined 
working  frequency  over  a  hand-held 
radio. 

***** 


42.  In  §  15.860  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§15.860  Tsnkerman. 
***** 

(h)  Because  STCW  does  not  recognize 
restricted  Tankerman-PIC 
endorsements,  persons  may  act  under 
these  only  abos^  vessels  conductihg 
business  inside  the  Bofindary  Line. 

Table  15.860(aXl)  [Amended] 

43.  In  Table  15.860(a)(1)  imder  “Tank 
vessels”  remove  the  phrase  “Tank  Barge 
Certified  for  Voyages  Beyond  Boundary 
Line”  and  add,  in  its  place,  the  phrase 
“Tank  Barge.” 

PART  3a-GENERAL  PROVISIONS 

44.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306,  3703;  49 
U.S.C  5103,  5106;  49  CFR  1.45, 1.46.  Section 
30.01—2  also  issued  under  the  authority  of  44 
U.S.C.  3507;  Section  30.01-5  also  issu^ 
imder  the  authority  of  Sec.  4109,  Pub.  L. 
101-380, 104  Stat.  515. 

45.  Section  30.10-62  is  added  to  read 
as  follows: 

§30.10-62  SelHKopeiled  tank  vessel— TB/ 
ALL 

Self-propelled  tank  vessel  means  a 
self-propelled  tank  vessel  other  than  a 
tankship. 

46.  Smtion  30.10-65  is  revised  to  read 
as  follows: 

§3ai0-65  Tank  barge-»ALL. 

The  term  tank  barge  means  a  non-self- 
propelled  tank  vessel. 

47.  Section  30.10-67  is  revised  to  read 
as  follows: 

§30.10-87  Tankship— T/ALL. 

The  term  tankship  means  a  self- 
propelled  tank  vessel  constructed  or 
adapted  primarily  to  carry  oil  or 
hazardous  material  in  bulk  in  the  cargo 
spaces. 

48.  Section  30.10-69  is  revised  to  read 
as  follows: 

§30.10-80  Tank  vassal  TB/ALL. 

The  term  tank  vessel  means  a  vessel 
that  is  constructed  or  adapted  to  carry, 
or  that  carries,  oil  or  hazardous  material 
in  bulk  as  cargo  or  cargo  residue,  and 
that — 

(a)  Is  a  vessel  of  the  United  States; 

(b)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(c)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States. 

PART  35— OPERATIONS 

49.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 


Authority.  33  U.S.C  1321());  46  U.S.C 
3306,  703, 6101;  49  U.S.C  5103, 5106;  E.O. 
12234, 45  FR  58801, 3  CFR  1980  Comp.,  p. 
277;  E.0. 12777,  56  FR  54757,  3  CFR  1991 
Comp.,  p.  351;  49  CFR  1.46. 

50.  In  §  35.35-30  the  heading  and 
paragraphs  (a)  and  (b)  are  ravish  to 
read  as  follows: 

§  35.35-30  "Declaration  of  Inspection’*  for 
tank  vessels  TB/ALL. 

(a)  After  an  inspection  under  §  35.35— 
20,  but  before  a  transfer  of  cargo,  fuel 
oil,  or  bunkers  may  commence  as 
described  in  this  section  and  33  CFR 
156.120  and  156.150,  the  person  in 
charge  of  the  transfer  shall  prepare,  in 
duplicate,  a  Declaration  of  Inspection. 
The  original  must  be  kept  aboard  the 
vessel,  and  the  duplicate  provided  to 
the  terminal  supervisor  or  that  person’s 
representative.  The  supervisor  or  the 
representative  may,  upon  demand, 
inspect  the  vessel  to  determine  whether 
its  condition  is  as  stated  on  the 
Declaration  of  Inspection. 

(b)  The  Declaration  of  Inspection  may 
be  in  any  form,  but  must  contain  at 
least: 

***** 

51.  In  §  35.35-35  the  introductory  text 
is  revised;  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§35.35-35  Duties  of  person  in  charge  of 
transfer— TB/ALL. 

The  person  in  charge  of  the  transfer  of 
liquid  cargo  in  bulk,  fuel  oil  in  bulk,  or 
buyers  in  bulk  shall  control  the 
transfer  as  follows: 

****** 

(f)  Comply  with  33  CFR  156.120  and 
156.150. 

PART  98— SPECIAL  CONSTRUCTION, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

52.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority  33  U.S.C.  1903;  46  U.S.C  3306, 
3703;  49  U.S.C.  App.  1804;  E.0. 12234, 45  FR 
58801, 3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

53.  In  §98.30-17  paragraph  (bK3)  is 
removed;  and  paragraph  (b)(2)  is  revised 
to  read  as  follows: 

§96.30-17  QuaNficalions  of  parson  in 
charge 

***** 

(b)*  *  * 

(2)  On  a  self-propelled  tank  vessel,  or 
on  a  tankship,  carrying  oil  or  hazardous 
material  in  bulk,  hold  a  valid  license  or 
certificate  authorizing  service  as  a 
master,  mate,  pilot,  engineer,  or  operator 
aboard  that  vessel,  and  a  Tankerman- 
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PIC  or  a  restricted  Tankerman  (PIC) 
endorsement  on  his  or  her  MMD. 

PART  105— COMMERCIAL  RSHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

54.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3306,  3703, 4502;  49  U.S.C.  App.  1804;  E.O.*^ 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

55.  In  §  105.90-1  paragraph  (b)(3)  is 
revised  to  read  as  follows; 

§  105.90-1  Existing  commOTCial  fishing 
vessels  dispensing  petroleum  products. 
***** 

(b)  *  *  * 

(3)  All  commercial  fishing  vessels 
must  comply  with  the  applicable 
requirements  in  subparts  105.15 
(Inspection  Required),  105.35  (Fire 
Extinguishing  Equipment),  and  105.45 
(Special  Op^ting  Requirements). 

Dated:  April  25, 1997. 

J.C  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  97-11779  Filed  5-7-97;  8:45  am) 
BUJJNQ  CODE  4eiO-14-P 


POSTAL  SERVICE 
39  CFR  Part  20 

Amendment  to  Interim  Rule  for  Global 
Package  Link  to  Japan 

AGENCY:  Postal  Service. 

ACTION:  Amendment  to  interim  rule 
with  request  for  comments. 

SUMMARY:  The  Postal  Swvice  is 
amending  the  interim  rule  on  Global 
Package  Link  to  Japan  to  change  the 
oCforing  of  three  levels  of  service  to  two 
levels  of  service.  The  discount  rate 
structure  currently  offered  to  Japan  will 
be  adjusted  and  the  name  for  Ej^ress 
Service  will  be  changed  to  Premium 
service.  Additionally,  insurance  for  the 
Standard  service  will  no  longer  be 
available. 

DATES:  The  interim  regulations  take 
effect  as  of  12:01  a.m.  on  June  8, 1997. 
Comments  must  be  received  on  or 
before  June  8, 1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  International 
Business  Unit,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW,  Room  370-IBU, 
Washington,  DC  20260-6500.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson  at  the  above  address. 
Telephone  (202)  268-5731. 
SUPPLEMENTARY  INFORMATION:  In  late 
1994,  International  Package 
Consignment  Service,  later  renamed 
Global  Package  Link  (GPL),  was 
introduced  to  Japan  (59  FR  65961, 
December  22, 1994).  Rates  have 
remained  constant  since  the  inception 
of  GPL  and  now  must  be  adjusted 
slightly  to  reflect  changes  in  cost  and 
market  conditions.  Additionally, 
volume  discounts  will  be  changed  from 
a  progressive  discount  after  100,000 
pack^es  mailed  annually  to  a  straight 
3%  discount  for  all  packages  over 
100,000  mailed  annually.  This  makes  it 
consistent  with  the  volume  discoimt 
structure  available  to  most  other  GPL 
destination  countries. 

The  GPL  service  offerings  to  Japan; 
Express,  Standard,  and  Economy  will  be 
reduced  to  two  options.  Express  service 
will  remain  as  is,  except  it  will  now  be 
called  Premium  service,  and  the 
Standard  and  Economy  services  will  be 
merged  into  a  new  Standard  level  of 
service.  We  believe  this  change  will 
more  accurately  reflect  the  service  levels 
the  customers  actually  receive.  In 
addition,  there  will  no  longer  be  an 
insurance  option  for  the  new  Standard 
service.  Customers  desiring  insurance 
may  choose  Premium  service,  which 
includes  insurance  at  no  additional 
charge. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

The  Postal  Service  adopts  the 
following  interim  amendment  to  the 
International  Mail  Manual,  which  itf 
incorporated  by  reference  in  the  Code  of 
Fede^  Regulations.  See  39  CFR  20.1. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404, 407, 408. 

2.  Effective  June  8, 1997,  subchapter 
620  of  the  International  Mail  Manual 
Issue  17  is  amended  as  follows: 

6  Special  Programs 
***** 

620  Global  Package  Link 
***** 

623.3  Size  and  Weight  Limits 

The  weight  limits  for  Global  Package 
Link  service  are  70  poimds  for  Chile  and 


Germany;  66  pounds  for  Brazil,  Canada, 
and  the  United  Kingdom;  and  44 
pounds  for  Japan. 

The  maximum  length  of  GPL  packages 
is  60  inches  and  the  maximum  length 
and  girth  combined  is  108  inches  with 
exceptions;  maximum  size  for  Germany 
is  length  47  inches,  height  23  inches, 
width  23  inches.  Japan  standard 
packages  less  than  one  pound, 
maximum  length  is  24  inches;  height, 
depth,  and  lei^;th  combined  maximum 
is  36  inches.  All  packages  must  be  large 
enough  to  accommodate  the  necessary 
labels  and  customs  forms  on  the  address 
side. 

623.4  Postage 

*  *  *  *  *  * 

623.44  Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-poimd  increments,  for 
the  first  100,000  packages  mailed  by  the 
customer  during  a  12-month  period. 


Rate  Reductions 


Number  of 
packages 

Percent  discount 

Up  to  100,000 
Over  100,000 

Base  Rate. 

3%  off  base  rates  (except 
Germany  avid  U.K.:  Ger¬ 
many,  no  discount;  U.K., 
2%). 

*  *  * 

*  * 

626  Services  Available 

***** 

626.1  Delivery  Options 

Delivery  options  vary  according  to 
destination  country  as  set  forth  below. 

***** 

626. 1 3  Economy  Service 

Economy  service  is  available  to  the 
United  Kingdom.  Packages  sent  through 
Economy  service  are  transported  to  the 
destination  cormtry  by  air  for  delivery. 
Tracking  is  available  through  the  hand¬ 
over  to  the  global  partner  in  the  United 
Kingdom. 

***** 

626.3  Insurance  and  Indemnity 

***** 

626.32  Standard  Service 
626.321  Canada 

Packages  sent  through  Standard 
service  and  Ground  Gateway  Service  to 
Canada  are  insured  for  the  declared 
value,  up  to  $100  Canadian.  Standard 
service  packages  are  not  insured  against 
delay  in  delivery.  Neither  indemnity 
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payments  nor  postage  refunds  will  be 
made  in  the  event  of  delay. 

***** 

626.33  Economy  Service 

{Delete  626.331,  Japan,  and  renumber 
626.332,  UK,  as  626.331.] 


626.331  United  Kingdom 

Packages  sent  through  Economy 
service  to  the  United  Kingdom  may  be 
insured  at  an  additional  cost  (see  320). 
Economy  service  packages  are  not 
insured  against  delay  in  delivery. 
Neither  indemnity  payments  nor 


postage  refunds  will  be  made  in  the 
event  of  delay. 

***** 

Japan  Country  Page 

[Add  the  following  information  about 
GPL:] 


Global  Package  Link  to  Japan  Rates  Chart 


Weight 
not  over 
(pounds) 

Premium 

(dollars) 

Standard 

(doliars) 

Returns 

(dollars) 

1  . . 

14.50 

5.50 

720 

2 . . . . . 

16.50 

'  8.50 

9.80 

3 . 

19.00 

13.00 

12.40 

4  . . . ,,  . . 

21.50 

16.50 

15.00 

5 . : . . . . . 

24.00 

22.00 

17.60 

27.00 

25.00 

20.20 

7 

29.50 

22.80 

ft 

32.00 

25.40 

9 . 

34.50 

28.00 

10 . . . 

37.00 

30.60 

39.50 

33.20 

12 . . . , . 

42.00 

35.80 

13 . 

44.50 

38.40 

14  . . . 

47.00 

41.00 

15 . . . 

49.50 

43.70 

,  IB . . 

52.00 

48.00 

17 . : . : . 

54.50 

50.70 

1ft . 

57.00 

53.50 

19 . - . . . . . . . - _ _ 

59.50 

56.20 

20 . . . A . 

62.00 

58.90 

21  . . 

64.50 

63.90 

67.00 

66.70 

23  .  . 

69.50 

69.50 

72.00 

72.30 

74.50 

75.10 

9R 

77.00 

77.90 

27 . . . . . 

79.50 

80.70 

2ft  . . 

82.00 

83.50 

84.50 

86.30 

fin 

87.00 

89.10 

31  . . . 

89.50 

91.90 

32 . . . . - . . . 

92.00 

94.70 

33 . .  . . . . 

94.50 

97.50 

34 . . . .....:. . 

97.00 

100.40 

35 . . . 

99.50 

103.20 

36 . . . . . 

102.00 

106.00 

37 . . . . . 

104.50 

108.80 

3ft . . . . . . . ,...r . 

107.00 

111.60 

109.50 

114.40 

40 . . . . . 

112.00 

117.20 

114.50 

120.00 

d9 

117.00 

122.80 

Afl 

119.50 

125.60 

44 . . . 

122.00 

128.40 

Discounts  for  GPL  senrice  to  Japan  are  3%  off  the  base  rates  for  those  packages  sent  over  100,000  during  a  12-fnonth  period. 
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Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  97-12018  Filed  5-7-97;  8:45  am) 
BILUNQ  CODE  7710-12-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

pocket  No.  960805216-7098-05;  I.D. 
0410970] 

RIN  0648-AH06 

Rsheries  of  the  Northeastern  United 
States;  Technical  Amendment  for  the 
Black  Sea  Bass  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
correct  and  clarify  a  section  of  the 
regulations  implementing  gear 
restrictions  in  the  black  sea  bass  fishery, 
which  were  implemented  as  a  result  of 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries  (FMP). 

EFFECTIVE  DATE:  May  7, 1997. 

FOR  FURTHER  It^ORMATION  CONTACT: 

Dana  Hartley,  Fishery  Management 
Specialist,  508-281-9226. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  implementing  Amendment  9  to  the 
FMP  was  published  on  November  15, 
1996  (61  FR  58461).  Among  other 
management  measures  implemented  for 
the  hlack  sea  bass  fishery,  the  final  rule 
implemented  gear  restrictions  for 
industry  members  who  fish  with  pot 
and  trap  gear.  After  publication  of  the 
final  rule,  Mid-Atlantic  Fishery 
Management  Council  (Council)  staff  and 
industry  members  contacted  NMFS  to 
state  that  several  provisions  in  the 
regulations  implementing  the  pot  and 
trap  restrictions  did  not  accurately 
reflect  the  measures  specified  in 
Amendment  9  and,  as  written,  were 
unworkable. 

The  amendment  includes  a  provision 
that  pots  and  traps  used  in  the  black  sea 
bass  fishery  must  contain  a  minimum 
escape  vent  of  one  of  the  following 
dimensions:  1.125  inches  (2.86  cm)  by 
5.75  inches  (14.61  cm);  or  a  circular 
vent  2  inches  (5.08  cm)  in  diameter,  or 
a  square  vent  with  sides  of  1.5  inches 


(3.81  cm),  inside  measure.  Amendment 
9  allows  that  pots  and  traps  constructed 
of  wooden  laliis  may  comply  with  this 
requirement  by  having  one  set  of  laths 
spaced  at  least  1.125  inches  (2.86  cm) 
apart  in  the  parlor  portion  of  the  trap. 

The  regulatory  language  in  the  final  rule 
did  not  stipulate  that  the  lath  spacing  is 
6U1  option  that  would  satisfy  the  escape 
vent  requirement  in  wooden  traps. 

Amendment  9  also  contains  a 
requirement  that  black  sea  bass  pots  or 
traps  must  have  a  rectangular  opening 
that  measures  at  least  3.0  inches  (7.62 
cm)  by  6.0  inches  (15.24  cm)  covered  by 
a  panel  affixed  with  degradable 
fasteners  (a  ghost  panel).  The  regulatory 
text  describing  this  requirement  is 
confusing  and  has  been  reorganized. 

These  modifications  will  make  the 
trap  and  pot  gear  requirements  for  the 
black  sea  bass  fishery  consistent  with 
the  Council’s  intent  as  stated  in 
Amendment  9. 

Classification 

Because  this  rule  only  corrects  and 
clarifies  an  existing  set  of  regulations  for 
which  full  prior  notice  and  opportimity 
for  comment  were  provided  under  5 
U.S.C.  553(h)(B),  it  is  unnecessary  to 
provide  such  procedures  for  this  rule. 
Because  this  rule  imposes  no  new 
requirements  on  anyone  subject  to  these 
regulations  and  relieves  a  restriction,  it 
is  not  subject  to  the  30-day  delay  in 
effective  date  provisions  of  5  U.S.C. 
553(d). 

This  rule  is  exempt  from  review 
xmder  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  1, 1997. 

Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.144,  paragraph  (b)  is 
revised  to  read  as  follows: 

§648.144  Gear  restrictions. 
***** 

(b)  Pot  and  trap  gear  restrictions— {!) 
Gear  marking.  The  owner  of  a  vessel 
issued  a  black  sea  bass  moratorium 
permit  must  mark  all  black  sea  bass  pots 
or  traps  with  the  vessel’s  USCG 


documentation  number  or  state 
registration  number. 

(2)  Escape  vents.  All  black  sea  bass 
traps  or  pots  must  have  an  escape  vent 
placed  in  a  lower  comer  of  the  parlor 
portion  of  the  pot  or  trap  which 
complies  witfrone  of  the  following 
minimum  sizes:  1.125  inches  (2.86  cm) 
by  5.75  inches  (14.61  cm);  or  a  circular 
vent  2  inches  (5.08  cm)  in  diameter;  or 
a  square  vent  with  sides  of  1.5  inches 
(3.81  cm),  inside  measure;  however, 
black  sea  bass  traps  or  pots  constructed 
of  wooden  laths  may  instead  have  an 
escape  vent  constmcted  by  leaving  a 
space  of  at  least  1.125  inches  (2.86  cm) 
between  one  set  of  laths  in  the  parlor 
portion  of  the  trap.  The  dimensions  for 
escape  vents  and  lath  spacing  may  be 
adjusted  pursuant  to  the  procedures  in 
§  648.140. 

(3)  Ghost  panel.  Black  sea  bass  traps 
or  pots  must  contain  a  ghost  panel 
affixed  to  the  trap  or  pot  with 
degradable  fasteners  and  hinges.  The 
opening  to  be  covered  by  the  ghost 
panel  must  measure  at  least  3.0  inches 
(7.62  cm)  by  6.0  inches  (15.24  cm).  The 
ghost  panel  must  be  affixed  to  the  pot 
or  trap  with  hinges  and  fasteners  made 
of  one  of  the  following  degradable 
materials: 

(i)  Untreated  hemp,  jute,  or  cotton 
string  of  3/16  inches  (4.8  mm)  diameter 
or  smaller:  or 

(ii)  Magnesium  alloy,  timed  float 
releases  (pop-up  devices)  or  similar 
magnesiiun  alloy  fasteners;  or 

(iii)  Ungalvanized  or  uncoated  iron 
wire  of  0.094  inches  (2.4  mm)  diameter 
or  smaller. 

(FR  Doc.  97-11837  Filed  5-7-97;  8:45  am) 
BILLING  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02, 1.D. 
«'j0597A] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Shallow-Water 
Species  Fishery  by  Vessels  Using 
Trawl  Gear  in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
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(GOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  shallow-water 
species  fishery  in  the  GOA  has  been 
caught. 

.  EFFECTIVE  OATES:  1200  hrs,  Alaska  local 
time  (A.l.L),  May  6, 1997,  imtil  1200 
hrs,  A.1.L,  J^y  1, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  Pacific  halibut 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§  679.21(d)(3KiiiKA),  was  established  by 


the  Final  1997  Harvest  Specifications  of 
Gnnmdfish  for  the  GOA  (62  FR  8179, 
February  24, 1997).  For  the  second 
season,  the  period  April  1, 1997  through 
Jime  30, 1997,  the  bycatch  mortality 
allowance  is  100  mt 

In  accordance  with  §  679.21(d)(7)(i), 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apporticHunent  of  the  1997  Pacific 
h^but  bycatch  mortality  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  has  been 
caught.  Consequently,  NMFS  is 
prohibiting  diluted  fishing  for  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA,  except  for 
vessels  fishing  for  pollock  using  pelagic 
trawl  gear  in  those  portions  of  the  GOA 
open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  shallow-water  species 
fish^  are:  Pollock,  Pacific  c^, 
shallow-water  flatfish,  flathead  sole, 
Atka  mackerel,  and  “other  species”. 

Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 


implemented  immediately  in  order  to  * 
prevent  overharvesting  the  second 
seasonal  bycatch  allowance  of  Pacific 
halibut  apportioned  to  the  shallow- 
water  species  fishery  in  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  has  already  taken  the 
second  seasonal  bycatch  allowance  of 
Pacific  halibut.  Fiurther  delay  would 
only  result  in  overharvest,  which  would 
disrupt  the  FMP’s  objective  of 
apportioning  Pacific  halibut  bycatch 
allowances  throughout  the  year.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

AetlMrity:  16  U.S.C.  1801  et  seq. 

Dated:  May  5, 1997. 

Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-12007  Filed  5-5-97;  1:50  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pHJblic  of  the  proposed 
issuance  of  rules  and  regulatioru.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  ad^ion  of  the  final 
rules. 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Chapter  XIII 

Compact  Over  Order  Price  Regulation; 
Correction 

agency:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Correction  to  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule  and 
required  findings  of  fact  published  by 
the  Northeast  Dairy  Compact  on  April 
28, 1997,  62  FR  23032.  The  rule 
proposed  a  Compact  over-order  price  for 
Class  I  milk  in  the  six  New  England 
States  for  a  six  month  period. 

DATES:  Comments  must  be  received  by 
May  12, 1997. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Northeast  Dairy 
Compact  Commission,  43  State  Street, 
P.O.  Box  1058,  Montpelier,  VT  05601. 
FOR  FURTHER  RffORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
at  the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 

SUPPLEMENTARY  INFORMATION:  As 
published  the  proposed  rule  and 
statement  of  required  findings  of  fact 
published  on  April  28, 1997, 62  FR 
23032  contain  errors  which  may  prove 
to  be  misleading  and  are  in  need  of 
clarification.  Accordingly  the  proposed 
rule  and  statement  of  required  findings 
of  fact  are  corrected  as  follows: 

1.  Footnote  2  on  page  23033  in  the 
second  column  is  corrected  to  read  “61 
FR  65604  (December  13, 1996).” 

2.  Footaote  16  on  page  23034,  in  the 
second  column,  the  sentence  beginning, 
“As  described  at  footnote  3”  is  corrected 
to  read,  “As  described  in  text 
accompanying  footnote  3,  the 
Commission  has  noted  the  difficulties 
and  diversity  of  available  cost  of 
production  analysis  and  has  concluded 
that  it  should  initiate  a  regional  cost  of 
production  study  by  the  close  of  the 
regulation  adopted  under  this  rule.” 


3.  Subsection  (3)  on  page  23035  in  the 
second  column,  first  paragraph,  line  10, 
the  word  “insufficiency”  is  corrected  to 
read  “instability”. 

4.  Subsection  (3)  on  page  23035  in  the 
second  column,  second  paragraph,  line 
10,  the  sentence  which  begins  “The  base 
scenario  is  premised  upon  *  *  *”  is 
corrected  to  read  “The  base  scenario  is 
premised  upon  a  Class  I  price  trajectory 
beginning  at  $16.17  per  himdredweight 
at  Zone  21  and  a  blend  price  of  $14.70 
per  hundredweight.” 

5.  Footnote  42  on  page  23036,  second 
column  is  corrected  to  read, 
“Submission  by  William  Zweigbaum,  U- 
NH  Extension,  3/31/97  AC.” 

6.  Subsection  (5)  on  page  23036,  third 
column,  the  last  paragraph,  line  3,  the 
figure  “$7.17”  is  corrected  to  read 
“$17.17.” 

7.  Subsection  (5)  on  page  23037,  first 
column,  fourth  paragraph,  the 
comments  of  Wayne  Bissonette  should 
be  cited  to  W/C  192  (Bissonette). 

8.  Footnote  66  on  page  23041,  column 

2  is  corrected  to  read  62  FR  12252 
(March  14, 1997).  Section  n  Finding,  on 
page  23042,  Column  2,  the  list  of 
subjects  and  issues  nvunbered  (1) 
through  (10)  is  corrected  as  follows: 
Subjects  (3)  and  (4)  are  transposed  and 
shoidd  be  inverted.  After  item  (5)  insert 
a  new  item  (6)  as  follows:  (6)  The  price 
needed  to  yield  a  reasonable  rate  of 
return  to  processors  of  fluid  milk 
products.  The  remaining  items  should 
be  renumbered  (7)  through  (14)  in  their 
original  order. 

9.  Footnote  70  on  page  23042,  colunm 

3  is  corrected  to  read.  See  61  FR  65604 
(December  13, 1996)  and  62  FR  12252 
(March  14, 1997). 

10.  Footnote  77  on  page  23044  the 
name  “De  Guess”  is  corrected  to  read 
“De  Geus.” 

11.  Footnote  83  on  page  23045, 
column  2,  is  corrected  to  read,  “See  61 
FR  65604  (December  13, 1996);  62  FR 
12252  (March  14, 1997). 

12.  Footnote  84  on  page  23045, 
column  3  is  corrected  to  read,  “61  FR. 
65604  (December  13, 1996);  62  FR 
12252  (March  14, 1997). 

13.  Subsection  L.  1  on  page  23049, 
first  column,  second  full  paragraph  at 
line  5,  the  sentence  which  be^ns  “This 
order  found  *  *  *”  is  corrected  to  read, 
“This  order  found  that  a  50  mile  shift 
in  the  epi-center  of  the  milk  supply 
causes  a  three  cent  increase  in  niilk 
prices.” 


14.  Footnote  109  on  page  23053, 
second  column,  line  7,  the  sentence  that 
begins,  “The  Commission  has 
determined”  is  corrected  to  read,  “The 
Commission  has  determined  that  a 
useful  empirical  record  can  still  be 
developed  in  six  months  *  *  *” 

15.  Footnote  110  on  page  23053,  third 
column,  is  corrected  to  read,  “62  FR 
12252  (March  14, 1997).” 

16.  Footnote  116  on  page  23045,  first 
column  is  corrected  to  read  62  FR  12252 
(March  14, 1997). 

Daniel  Smith, 

Executive  Director. 

[FR  Doc.  97-11963  Filed  5-7-97;  8:45  am] 
MLLING  CODE  ISSO-OI-P 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  405  and  457 

Apple  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Apple  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
apples.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  apple  crop  insurance  regulations 
with  the  Common  Crop  Insurance 
Policy  for  ease  of  use  and  consistency  of 
terms,  and  to  restrict  the  effect  of  the 
current  apple  crop  insurance  regulation 
to  1997  and  prior  crop  years. 

DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
close  of  business  June  9, 1997  and  will 
be  considered  when  the  rule  is  to  be 
made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kan^  City,  MO  64131. 
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FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Ac:t  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  imder  OMB  control  ntunber 
0563-0003  through  September  30, 1998. 

Section  7  of  the  1998  Apple  Crop 
Provisions  adds  interplanting  as  an 
insurable  farming  practice  for  apples 
interplanted  with  another  perennial 
crop  as  long  as  the  crop  would  not  be 
adversely  affected.  This  practice  was  not 
insurable  under  the  previous  Apple 
Crop  Insurance  Policy.  Consequently, 
interplanting  information  will  need  to 
be  collected  using  the  FCI-12-P  Pre- 
Acceptance  Perennial  Crop  Inspection 
Report  form  for  approximately  1  percent 
of  the  32  insureds  who  interplant  their 
apple  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops.  Offering  insurance  for 
this  practice  will  benefit  agriculture 
because,  now  more  perennial  crop 
producers  will  be  covered  by  insurance 
and  less  acreage  will  need  to  be  placed 
into  the  noninsured  crop  disaster 
assistance  program  (NAP).  Section  13  of 
the  1998  Apple  Crop  Provisions  adds 
optional  quality  adjustment  for  firesh 
finiit  and  processing  apples,  thus 
eliminating  the  Apple  Fresh  Fruit 
Option  Form  and  the  Apple  Sunburn 
Option  Form.  The  incorporation  of  these 
options  reduces  paperwork  more  than 
the  slight  increase  which  will  result 
fix>m  the  interplanting  language  for 
those  few  insureds  who  interplant  their 
apple  crop. 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  OMB  imder  the 
provisions  of  44  U.S.C.  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Apple  Crop  Insurance  Provisions."  The 
iiiformation  to  be  collected  includes  a 


crop  insurance  application  and  acreage 
report.  Information  collected  fiom  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  apples  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsiurance,  determine  eligibility, 
determine  the  correct  parties  to  ffie 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amoimts,  and  pay  benefits. 

All  information  is  reported  aimually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FCIC  is  requesting  coii^ents  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washin^on,  DC  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  relation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PuUic 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tril^  governments  and  the  private 
sector.  This  rule  contains  no  Federal 


mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  thi.*;  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regrilation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
thw  large  entities.  Under  the  ciurent 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 

The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  fiom  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  fiom 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Feda*al  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Fedmal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 

12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 
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Executive  Order  No.  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.158, 
Apple  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insiuing 
apples  foimd  at  7  CFR  part  405  (Apple 
C^p  Insurance  Regulations).  FCIC  also 
proposes  to  amend  7  CFR  part  405  to 
limit  its  effect  to  the  1997  and  prior  crop 
years. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Apple 
Crop  Insurance  Regulations’ 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  apples  as 
follows: 

1.  Section  1 — Add  definitions  for  the 
terms  “adapted,”  “culls,”  “days,” 
“direct  marketing,”  “excessive  sim,” 
“FSA,”  “good  fanooing  practices,” 
“interplanted,”  “irrigated  practice,” 
“non-contiguous,”  “pound,” 
“production  guarantee  (per  acre),” 
“russeting,”  “simbum,”  “ton,” 

“USDA,”  and  “written  agreement”  for 
clarification.  Remove  the  definitions  for: 
“contiguous  land”  for  consistency  with 
other  crop  policies:  “freeze,”  “frost,” 
and  “fruit  set  failure”  because  these 
causes  of  loss  wrill  be  referred  to  as 
“adverse  weather,”  and  “loose  field 
box”  because  it  has  been  changed  to 
“box.”  Amend  the  definition  of 
“bushel”  for  clarification. 


2.  Section  2 — Add  a  provision  to 
permit  optional  unit  division  when 
acreage  is  located  in  non-contiguous 
parcels  rather  than  by  contiguous  land 
as  provided  in  the  current  policy.  Also, 
add  a  provision  to  allow  producers  frum 
all  areas  to  select  optional  units  by 
section,  section  equivalent  or  FSA  Farm 
Serial  Number.  These  changes  were 
made  to  be  consistent  with  other 
perennial  crops. 

3.  Section  3(a) — Specify  that  an 
insured  may  select  only  one  price 
election  for  all  the  apples  in  the  county 
insured  under  the  policy,  unless  the 
Special  Provisions  provide  different 
price  elections  by  type,  in  which  case 
the  insured  may  select  one  price 
election  for  each  apple  type  designated 
in  the  Special  Provisions. 

4.  Section  3(b) — Specify  that  the 
insured  must  report  damage,  removal  of 
trees,  and  change  in  practices  that  may 
reduce  the  expected  yield.  The  insured 
must  also  report,  for  the  first  year  of 
insurance  for  acreage  interplanted  with 
another  perennial  crop  and  anytime  the 
planting  pattern  of  such  acreage  is 
changed,  the  age  6md  type,  if  applicable, 
of  any  interplanted  crop,  its  planting 
pattern,  and  any  other  information  that 
the  insiu«r  requests  in  order  to  establish 
the  yield  upon  which  the  production 
guarantee  is  based.  If  the  insured  fails  to 
notify  the  insurer  of  factors  that  may 
reduce  yields  from  previous  levels,  the 
insurer  will  reduce  the  production 
guarantee  at  any  time  the  insurer 
becomes  aware  of  damage,  removal  of 
trees,  or  change  in  practices.  This 
change  will  standardize  these 
provisions  with  those  in  other  perennial 
crop  policies. 

5.  Section  7 — ^Add  a  provision  making 
apples  interplanted  with  another 
perennial  crop  insurable  unless,  after  an 
inspection,  the  insurer  determines  it 
does  not  meet  the  requirements 
contained  in  the  policy. 

6.  Section  8(a)(1) — Change  the  date 
that  insurance  begins  for  the  year  of 
application.  If  the  application  is 
received  after  November  11  but  prior  to 
November  21,  insurance  will  attach  on 
the  10th  day  after  the  insiued’s  properly 
completed  application  is  received  in  the 
insurer’s  local  office  imless  the  insurer 
inspects  the  acreage  during  the  10  day 
period  and  determines  that  the 
requirements  of  the  insiirance  contract 
are  not  met.  These  provisions  were 
modified  to  avoid  interpretation  that 
late-filed  applications  are  allowed  and  a 
thirty  day  period  in  this  situation  is  not 
reasonable.  Ten  days  is  sufficient  for  the 
insurance  provider  to  inspect  the 
condition  of  the  orchard  with  limited 
exposure  for  the  producer. 


7.  Section  8(b)(1) — Clarify  the  date 
coverage  begins  if  the  producer  acquires 
an  insurable  interest  in  any  insurable 
acreage  of  apples  on  or  before  the 
acreage  reporting  date  of  any  crop  year. 
Clarify  that  there  is  no  coverage  for  an 
insurable  interest  acquired  after  the 
acreage  reporting  date. 

8.  Section  8(b)(2) — Clarify  that 
insurance  will  be  deemed  to  not  have 
attached  if  the  producer  relinquishes  an 
insurable  interest  in  any  insurable 
acreage  of  apples  on  or  before  the 
acreage  reporting  date  of  any  crop  year 
unless  a  transfer  of  coverage  and  right 
to  an  indemnity  is  completed  and  the 
insurance  provider  is  notified  in  writing  * 
on  or  before  the  acreage  reporting  date. 
The  transferee  must  be  eligible  for  crop 
insurance. 

9.  Section  9(a)(1) — Add  adverse 
weather  conditions  as  a  cause  of  loss. 
Delete  frost,  ^eze,  hail,  drought,  wind 
and  fruit-set  failure  because  these  are 
included  by  the  term  adverse  weather. 

10.  Section  9(a)  (3)  and  (4) — Clarify 
that  disease  and  insect  infestation  are 
included  causes  of  loss,  but  not  damage 
due  to  insufficient  or  improper 
application  of  disease  or  pest  control 
measures. 

11.  Section  9(a)(9)  and  (b)  (2)  and 
(3) — Add  wildlife  as  a  cause  of  loss 
unless  appropriate  control  measures 
have  not  been  taken.  Also  specifically 
exclude  frum  coverage  inability  to 
market  apples  for  any  reason  other  them 
actual  physical  damage  firom  an 
insiuable  cause  of  loss,  and  mechanical 
damage.  These  changes  were  made  to  be 
consistent  with  other  perennial  crop 
provisions. 

12.  Section  10 — Require  the  producer 
to  give  notice:  (1)  Witliin  3  days  of  the 
date  harvest  should  have  started  if  the 
crop  will  not  be  harvested;  (2)  at  le€ist 
15  days  before  any  production  from  any 
unit  will  be  sold  by  direct  marketing  so 
an  inspection  can  be  made;  and  (3)  if  the 
crop  has  been  previously  damaged  and 
notice  provided,  at  least  15  days  prior 
to  harvest  as  a  result  of  that  previous 
damage  so  a  preharvest  inspection  can 
be  made  if  the  insured  intends  to  claim 
an  indemnity.  These  changes  will 
incorporate  and  standardize  the  notice 
of  loss  requirements  used  for  other 
perennial  crops. 

13.  Section  12 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contracts 
by  written  agreement  for  some  policies, 
liiis  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for,  and  dvuation 
of,  written  agreements. 
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14.  Section  13 — Add  optional  quality 
adjustment  provisions  for  firesh  finiit  and 
processing  ^ples  to  the  Apple  Crop 
Provisions,  thereby  eliminating 
insured’s  paperwork  burden  of 
completing  the  Apple  Fresh  Fruit 
Option  and  the  Apple  Sunburn  Option 
forms.  Also,  add  provision  that  specifies 
these  options  are  not  available  to 
insureds  who  elect  the  Catastrophic 
Risk  Protection  (CAT)  Endorsement. 
Also,  increase  the  percentage  of  cull 
production  that  will  be  considered  as 
production  to  count  firom  15  to  30 
percent.  This  change  provides  for  a 
reduced  long  term  loss  ratio  by 
increasing  the  percentage  of  the  cull 
production  as  production  to  count 

List  of  Subjects  in  7  CFR  Parts  405  and 
457 

Apple  Crop  insurance,  Apple  crop 
insurance  relations. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  405  and  457,  as 
follows: 

PART  405— APPLE  CROP  INSURANCE 
REGULATIONS  FOR  THE  1986 
THROUGH  THE  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  405  is  amended  as  follows: 

Anthority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  fordi  above. 

3.  Subpart  Heading  “Subpart — 
Regulations  for  the  1986  through  the 
1997  &pp  Yecus”  is  removed. 

f  405.7  [Amended] 

4.  Section  405.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

***** 

(d)  The  application  for  the  1986  and 
subsequent  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37, 400.38).  The  provisions  of  the 
Apple  Insurance  Policy  for  the  1986 
through  1997  crop  years  are  as  follows: 
***** 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  lS06(p). 

5.  Section  457.158  is  added  to  read  as 
follows: 


§457.158  Apple  crop  inaurance 
provisions. 

The  Apple  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FOC  policies: 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance  provider) 

Both  FOC  and  reinsured  policies: 

Apple  Oop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisioiu  ($  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  E)efinitions 

Adapted.  (For  the  purpose  of  determining 
varieties  adapted  to  the  area),  varieties  that 
are  recognized  by  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Area  A.  A  geographic  area  that  includes 
Montana,  Wyoming,  Utah,  New  Mexico  and 
all  states  west  thereof. 

Area  B.  A  geographic  area  that  includes  all 
states  not  included  in  Area  A,  except  for 
Colorado. 

Area  C.  Colorado. 

Bin.  A  container  that  contains  a  minimum 
of  875  pounds  of  apples  or  seme  other 
quantity  designated  in  the  Special 
Provisions. 

Box.  A  container  that  contains  35  pounds 
of  apples  or  some  other  quantity  designated 
in  the  Special  Provisions. 

Bushel.  42  pormds  of  apples  in  all  states 
except  Colorado.  In  Colorado,  a  bushel  equals 
40  pounds  of  apples. 

Culls.  Apples  that  foil  to  meet  the 
requirements  of  U.S.  Cider  Grade. 

Days.  Calendar  days. 

Direct  marketing.  Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper,  or  buyer.  Examples  of  direct 
marlreting  include  selling  through  an  on-form 
or  roadside  stand,  or  a  fomer’s  marimt.  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excessive  sun.  Exposure  of  unharvested 
apples  to  direct  or  indirect  sunlight  that 
causes  apples  to  grade  less  than  U.S.  Fancy 
due  to  sunburn. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Good  fanning  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  detmnine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 


Harvest.  The  picking  of  mature  marketable 
apples  from  the  trees  or  removing  such 
apples  from  the  ground. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Marketable.  Apple  production  that  grades 
U.S.  No.  1,  2,  or  Cider  in  accordance  with  the 
United  States  Standards  for  Grades  of 
Apples. 

Non-contiguous.  Any  two  or  more  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Pound.  Sixteen  (16)  ounces  avoirdupois. 

Production  guarantee  (per  acre).  The 
quantity  of  apples  (boxes  orfaushels) 
determined  by  multiplying  the  approved 
APH  yield  per  acre  by  the  coverage  level 
percentage  yon  elect 

Russeting.  A  brownish  roughened  area  on 
the  surfoce  of  the  apple. 

Sunburn.  As  defin^  in  the  United  States 
Standards  for  Grades  of  Apples. 

Ton.  Two  thousand  (2,000)  pounds 
avoirdupois. 

USDA.  United  States  Department  of 
Agriculture. 

Written  agreement.  A  written  document 
that  alters  dmignated  tmms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  coi^ine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formecL  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvwtent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  w^  be  refunded  to  you 
for  the  units  combined. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 
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(2)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  maimer  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(3)  Each  optional  imit  must  meet  one  or 
more  of  the  following  criteria  unless 
otherwise  specified  by  written  agreement,  as 
applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  orFSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  imit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  ^rial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  (in  those  counties  where 
“non-irrigated”  practice  is  allowed  in  the 
actuarial  table)  if  both  are  located  in  the  same 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  your 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  and  you  may  not 
continue  into  non-irrigated  acreage  in  the 
same  rows  or  planring  pattern. 

(iii)  Option^  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  In  addition  to,  or 
instead  of,  establishing  optional  units  by 
section,  section  equivalent,  FSA  Farm  ^rial 
Number,  or  irrigated  and  non-irrigated 
practices,  optional  units  may  be  established 
if  each  optional  unit  is  located  on  non¬ 
contiguous  land. 

3.  Insurance  Guarantees,  Coverage  Levels,  , 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  apples  in  the  county  insured  under 
this  policy  unless  the  Special  Provisions 
provide  diSerent  price  elections  by  type,  in 
which  case  you  may  select  one  price  election 
for  each  apple  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  type.  For  example,  if  you  choose 
too  percent  of  the  maximum  price  election 
for  one  type,  you  must  also  choose  100 
percent  of  the  maximum  price  election  for  all 
other  types. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 


(Insurance  Guarantees,  Coverage  LeveLs,  and 
Prices  for  Determining  Indenmities)  of  the 
Basic  Provisions  (§  457.8),  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern; 

(4)  The  separate  acreage  of  apples  intended 
for  fresh-market  or  processing  as  shown  on 
the  actuarial  table;  and 

(5)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  pereimial 
crop,  and  an^ime  the  planting  pattern  of 
such  acreage  has  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield.  We 
will  reduce  the  yield  used  to  establish  your 
production  guarantee  as  necessary,  based  on 
our  estimate  of  the  effect  of  the  following: 
interplanted  perennial  crop;  removal  of  trees; 
damage;  change  in  practices  and  any  other 
circumstance  on  the  yield  potential  of  the 
insured  crop.  If  you  ^1  to  notify  us  of  any 
circumstance  that  may  reduce  your  yields 
from  previous  levels,  we  will  reduce  your 
production  guarantee  as  necessary  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 

Policy,  Cancellation,  and  Termiiution)  of  the 
Basic  Provisions  ($  457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($  457.8),  the 
crop  insured  will  be  all  the  apples  in  the 
cormty  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Are  adapted  to  the  area; 

(2)  Are  in  area  A  and  have  produced  at 
least  an  average  of  10  bins  per  acre; 

(3)  Are  in  area  B  aiul  have  produced  at 
least  an  average  of  150  bushels  per  acre; 

(4)  Are  in  Area  C  and  have  pitxluced  at 
least  an  average  of  200  bushels  per  acre;  and 

(c)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8).  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  apples 
interplanted  with  another  perennial  crop  are 
insurable  unless  %ve  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
insurability  requirements  contained  in  your 
policy. 


8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  notwithstanding  the  previous 
sentence  for  the  year  of  application,  if  your 
application  is  received  after  November  11  but 
prior  to  November  21  insurance  will  attach 
on  the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  office  imless  we  inspect  the  acreage 
during  the  10-day  period  and  determine  that 
it  does  not  meet  insurability  requirements. 
You  must  provide  any  information  that  we 
require  for  the  crop  or  to  determine  the 
condition  of  the- orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
November  5. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic.  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
begiiming  of  the  insurance  period.  There  will 
no  coverage  of  any  insurable  interest 
acquired  after  the  acreage  reporting  date. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  apples  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
iiHlemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  afiected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(а)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
nccur  during  the  insurance  period; 

(1)  Adverse  weather  conditions; 

(2)  Fire,  imless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Earthquake; 

(б)  Volcanic  eruption; 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period; 

(8)  Foccess  sun,  only  if  you  have  elected  the 
Fresh  Fruit  Option  B  and  the  Sunburn 
Option  as  described  in  section  13. 

(9)  Wildlife,  unless  appropriate  control 
measures  have  not  been  taken. 
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(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Failure  of  the  fruit  to  size,  shape,  or 
color  properly;  or 

(2)  Inability  to  market  the  apples  for  any 
reason  other  than  actual  physical  danu^e 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

(3)  Mechanical  damage  including,  but  not 
limited  to.  limb  rubs,  scars,  and  punctures; 
or 

10.  Duties  in  the  Event  of  Oamage  or  Loss 

In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  three  3  days 
of  the  date  harvest  should  have  started  if  the 
crop  will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  he  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amoimt  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  failure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  the  crop  has  been  damaged  during  the 
growing  season  and  you  previously  gave 
notice  in  accordance  with  section  14  of  the 
Basic  Provisions  (§  457.8),  you  must  also 
provide  notice  at  least  15  days  prior  to  the 
beginning  of  harvest  if  you  intend  to  claim 
an  indemnity  as  a  result  of  the  damage 
previously  reported.  You  must  not  sell  or 
dispose  of  the  damaged  crop  until  after  we 
have  given  you  written  consent  to  do  so.  If 
you  ^  to  meet  the  requirements  of  this 
section  all  such  production  will  be 
considered  undamaged  and  included  as 
production  to  count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records; 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liabiljfy  on  the  harvested 
acre^e  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplyii^  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election  for 
each  type,  if  applicable; 

(3)  Totaling  the  results  in  section  11(b)(2); 


(4)  Multiplying  the  total  production  to 
coimt  of  each  type,  if  applicable,  (see  section 
11(c))  by  the  respective  price  election; 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  total  in  section  11(b)(5) 
from  the  total  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(h)(6)  by  your  share. 

(c)  The  total  production  to  count  (boxes  or 
bushels)  from  sdl  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 

(1)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if  you 
fail  to  meet  the  requirements  contained  in 
section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  gener^ 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  us^  to  determine 
the  production  to  count;  and 

(2)  All  marketable  harvested  production 
from  the  insurable  acreage. 

(3)  Mature  marketable  apple  production 
may  be  reduced  as  a  result  of  loss  in  quality 
due  to  hail,  wind,  freeze,  or  sunburn  in 
accordance  with  section  13  of  these 
provisions,  if  you  elect  one  or  more  of  these 
coverages. 

12.  Written  Agreements 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
efiect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  vari^le  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  foUowing 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  fi»  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 


approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  deterniin^  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

13.  Optional  Coverage  for  Quality 
Adjustment 

(a)  These  quality  adjustment  options  apply 
only  if  the  following  conditions  are  met: 

(1)  You  have  not  elected  to  insure  your 
apples  under  the  Catastrophic  Risk 
Protection  (CAT)  Endorsement. 

(2)  You  elected  the  Fresh  Fruit  Option  A 
or  the  Fresh  Fruit  Option  B;  or  you  elected 
both  the  Fresh  Fruit  Option  B  and  the 
Sunburn  Option  on  your  application  or  other 
form  approved  by  us.  and  did  so  on  or  before 
the  sales  closing  date  for  the  initial  crop  year 
for  which  you  wish  it  to  be  effective.  By 
doing  so,  you  agreed  to  pay  the  additional 
premium  designated  in  the  actuarial  table  for 
this  optional  coverage;  and 

(3)  You  or  we  did  not  cancel  the  option  in 
writing  on  or  before  the  cancellation  date. 
Your  election  of  CAT  coverage  for  any  crop 
year  after  this  endorsement  is  effective  will 
be  considered  as  notice  of  cancellation  by 
you. 

(b)  If  you  select  Fresh  Fruit  Option  A  only. 
Fresh  Fruit  Option  A  will  apply  to  all  of  your 
apples  intended  for  processing  and  fresh 
market. 

(c)  If  you  select  Fresh  Fruit  Option  B,  those 
provisions  will  apply  to  all  of  your  apples 
intended  for  fresh-maricet  and  the  provisions 
of  Fresh  Fruit  Option  A  will  apply  to  all  of 
your  apples  intended  for  processing. 

(d)  If  you  select  the  Sunburn  Option  as 
designated  in  the  Special  Provisions,  you 
must  also  select  the  Fresh  Fruit  Option  B. 

(e)  In  addition  to  the  requirements  of 
section  10  of  these  provisions,  you  must 
permit  us  to  inspect  and  grade  the  fruit  prior 
to  harvest  or  no  quality  adjustment  will  be 
made. 

(f)  Fresh  Fruit  Option  A  and  Fresh  Fruit 
Option  B  are  subject  to  the  following 
conditions: 

(1)  Fresh  Fruit  Option  A — In  addition  to 
section  11(c)  of  th^  provisions  and 
notwithstanding  the  definition  of 
“marketable”  in  section  1  of  these  provisions, 
your  production  to  (xiunt  for  any  acreage 
designated  for  processing  or  fre^>market 
will  be  adjusted  when  your  apples  are 
damaged  by  hail  to  the  extent  that  such 
apples  will  not  grade  U.S.  No.  1  (processing). 
The  adjustment  factor  (not  to  exceed  1.00) 
will  be  the  ratio  of  the  average  mariet  price 
(received  by  you  or  determined  by  us, 
whichever  is  larger)  for  the  damaged 
production  to  the  average  market  price  for 
U.S.  No  1  (processing)  apples.  Thm  will  be 
no  adjustment  for  qualify  if  the  apples  do  not 
grade  U.S.  No.  1  due  to  size,  color,  or 
russeting. 

(2)  Fre^  Fruit  Option  B — Notwrithstanding 
section  11(c)  and  the  definitions  of  “harvest” 
and  “marketable”  in  section  1  of  these 
provisions,  the  total  production  to  count  for 
a  unit  must  include  ^  harvested  and 
appraised  production.  Harvested  apple 
pr^uction  which  is  damaged  by  hidl  to  the 
extent  that  it  does  not  grade  80  percent  U.S. 
FanciLor  better,  in  accordance  with 
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applicable  USDA  Standards  for  Grades  of 
Apples,  will  be  adjusted  as  follows; 

(i)  Production  with  21  through  40  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  2  percent  for  each  percent  in  excess 
of  20  percent. 

(ii)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  40  percent  plus  an  additional  3 
percent  for  each  percent  in  excess  of  40 
percent. 

(iii)  Production  with  51  through  64  percent 
not  grading  U.S.  Fancy  or  better  will  be 
reduced  70  percent  plus  an  additional  2 
percent  for  each  percent  in  excess  of  50 
percent. 

(iv)  Production  with  65  percent  or  more 
not  grading  U.S.  Fancy  or  better  be 
considered  100  percent  cull  production. 

(v)  The  difference  between  the  reduced 
production  and  the  total  production  will  be 
considered  cull  production. 

(3)  Apples  that  are  knocked  to  the  ground 
by  wind  or  frozen  to  the  extent  that  they  can 
be  harvested  but  not  packed  or  marketed  as 
fresh  apples  will  be  considered  100  percent 
cull  production. 

(4)  Thirty  (30)  percent  of  all  cull 
production  will  be  considered  production  to 
count. 

(5)  No  reduction  in  grade  will  be  applied 
to  any  apple  grading  less  than  U.S.  Fancy  due 
solely  to  shape,  nisseting,  or  color. 

(6)  Any  appraisal  we  make  on  the  insured 
acreage  will  be  considered  production  to 
coimt  unless  such  appraised  production  is 
knocked  to  the  ground  by  wind  or  hail  or 
frozen  on  the  tree  to  the  extent  that  harvest 
is  not  practical. 

(g)  Sunburn  Option 

(1)  In  addition  to  the  causes  of  loss 
specified  in  section  9  of  these  provisions, 
excess  sun  is  an  insurable  cause  of  loss. 

(2)  Notwithstanding  the  definitions  of 
"harvest”  and  “marketable”  in  section  1  and 
11(c)(1)  and  (2)  of  these  provisions,  the  total 
production  to  be  coimted  for  a  unit  must 
include  all  harvested  and  appraised 
production.  Harvested  apple  production 
which,  due  to  excessive  sun  or  in 
conjunction  with  hail  damage,  does  not  grade 
80  percent  U.S.  Fancy  or  better,  in 
accordance  with  applicable  USDA  Standards, 
will  be  adjusted  as  follows: 

(i)  Production  with  21  through  40  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  2  percent  for 
each  percent  in  excess  of  20  percent. 

(ii)  Production  with  41  through  50  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  40  percent  plus 
an  additional  3  percent  for  each  percent  in 
excess  of  40  percent. 

(iii)  Production  with  51  through  64  percent 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  excessive  sun  along  with 
hail  damage,  will  be  reduced  70  percent  plus 
an  additional  2  percent  for  each  percent  in 
excess  of  50  percent. 

(iv)  Production  with  65  percent  or  more 
not  grading  U.S.  Fancy  or  better  due  solely 
to  excessive  sun  or  along  with  hail  damage, 
will  be  considered  100  percent  ctUl 
production. 


(v)  The  diff^erence  between  the  reduced 
production  and  the  total  production  to  count 
will  be  considered  cull  production. 

(vi)  Thirty  (30)  percent  of  all  cull 
production  will  be  considered  as  production 
to  count. 

Signed  in  Washington,  D.C.,  on  May  2, 

1997. 

Suzette  M.  Dittrich, 

Deputy  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-11960  Filed  5-7-97;  8:45  am) 
BILUNG  CODE  3410-FA-P 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 

RIN  3150-AF59 

Requirements  for  Shipping  Packages 
Used  To  Transport  Vitrified  High-Level 
Waste 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  remove 
canisters  containing  vitrified  high-level 
waste  (HLW)  containing  plutonium 
hum  the  packaging  requirement  for 
double  containment.  This  amendment  is 
being  proposed  in  response  to  a  petition 
for  rulemaking  (PRM-71-11)  submitted 
by  the  Department  of  Energy  (DOE). 

This  proposed  rule  would  sdso  make  a 
minor  correction  to  the  usage  of  metric 
and  English  units  to  be  consistent  with 
existing  NRC  policy. 

DATE:  The  comment  period  expires  July 
22, 1997.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  SUPPLEMENTARY  INFORMATION 
Section. 

dlertain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  environmental 
assessment  and  finding  of  no  significant 
impact,  may  be  examined  at  the  NRC 


Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  Electronic  Bulletin  Board 
established  by  NRC  for  this  rulemaking 
as  discussed  under  Electronic  Access  in 
the  SUPPLEMENTARY  INFORMATION 
Section. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
Easton,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-8520,  e-mail 
EXE@nrc.gov  or  Mark  Haisfield,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  (Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6196,  e-mail  MFH@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  10  CFR  71.63,  the  NRC  imposed 
special  requirements  on  licensees  who 
ship  plutonium  in  excess  of  0.74 
terabecquerels  (20  curies).  These 
requirements  specify  that  plutonium 
must  be  in  solid  form  and  that  packages 
used  to  ship  plutonium  must  provide  a 
separate  inner  contaiiunent  (the  "double 
containment”  requirement).  In  adopting 
these  requirements,  the  NRC  specifically 
excluded  plutonium  in  the  form  of 
reactor  fuel  elements,  metal  or  metal 
alloys,  and,  on  a  case-by-case  basis, 
other  plutoniiun-bearing  solids  that  the 
NRC  determines  do  not  require  double 
containment. 

On  November  30, 1993,  the  DOE 
petitioned  the  NRC  to  amend  §  71.63  to 
add  a  provision  that  would  specifically 
remove  canisters  containing  plutonium¬ 
bearing  vitrified  waste  fiom  the 
packaging  requirement  for  double 
containment.  The  NRC  published  a 
notice  of  receipt  for  the  petition, 
docketed  as  PRM-71-11,  in  the  Federal 
Register  on  February  18, 1994  (59  FR 
8143),  requesting  public  comment  by 
May  4, 1994.  On  May  23, 1994  (59  FR 
26608),  the  public  comment  period  was 
extended  to  June  3, 1994,  at  the  request 
of  the  Idaho  National  Engineering 
Laboratory  (INEL)  Oversight  Program  of 
the  State  of  Idaho. 

Pursuant  to  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended,  the  DOE  is  the 
Federal  agency  responsible  for 
developing  and  administering  a  geologic 
repository  for  the  d^p  disposal  of  HLW 
and  spent  nuclear  fuel.  In  the  petition, 
the  EKDE  proposes  to  ship  the  HLW  fiom 
each  of  its  tluee  storage  locations  at 
Aiken,  South  (Darolina;  Hanford, 
Washington;  and  West  Valley,  New 
York;  directly  to  the  geologic  repository 
in  casks  certified  by  the  NRC.  Currently, 
this  HLW  exists  mostly  in  the  form  of 
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liquid  and  sludge  resulting  from  the 
reprocessing  of  defense  reactor  fuels. 

The  DOE  proposes  to  solidify  this 
material  into  a  borosilicate  glass  form  in 
which  the  HLW  is  dispersed  and 
immobilized.  The  glass  would  then  be 
placed  into  stainless  steel  canisters  for 
storage  and  eventual  transport  to  the 
geologic  repository.  DOE’s  purpose  in 
requesting  an  amendment  to  the  rule  is 
to  allow  the  transportation  and  disposal 
of  HLW  in  a  more  cost-effective  emd 
efficient  manner  without  adversely 
affecting  public  health  and  safety. 

The  containers  used  to  transport 
canisters  of  vitrified  HLW  will  be  Type 
B  packages  certified  by  the  NRC.  These 
packages  are  required  to  meet  accident 
resistant  standards.  The  HLW  will  also 
be  subject  to  the  special  transport 
controls  for  a  “Hi^way  Route 
Contrulled  Quantity”  pursuant  to  U.S. 
Department  of  Transportation 
regulations.  In  addition,  the  Nuclear 
Waste  Policy  Act  of  1982,  as  amended, 
requires  the  DOE  to  provide  technical 
assistance  and  funds  to  train  emergency 
re^onders  along  the  planned  route. 

The  E)OE  asserts  that  shipment  of 
vitrified  HLW  without  double 
containment  will  not  adversely  affect 
safety.  This  is  because  the  canistered, 
vitrified  HLW  provides  a  compeuable 
level  of  protection  to  the  packaging  of 
reactor  ffiel  elements,  which  does  not 
require  double  containment.  The  DOE 
also  noted  that  the  plutonium 
concentrations  in  the  Adtrified  HLW  will 
be  considerably  lower  than  the 
concentration  in  spent  nuclear  fuel  and 
that  vitrified  HLW  is  in  an  essentially 
nonrespirable  form. 

Comments  on  the  petition  were 
received  fi-om  three  parties:  the  U.S. 
Environmental  Protection  Agency 
(EPA);  Nye  Coimty,  Nevada  (the  site  for 
the  proposed  spent  fuel  and  HLW 
repository  at  Yucca  Mountain);  and  the 
INEL  Oversight  Program  of  the  State  of 
Idaho.  EPA  reviewed  the  petition  in 
accordance  with  its  responsibilities 
under  Section  309  of  the  Clean  Air  Act 
and  had  no  specific  comments.  Nye 
County  agreed  with  the  rationale  and 
arguments  advanced  by  the  IXDE,  and 
had  no  objection  to  DOE’s  petition.  The 
State  of  Idaho  commented  that  the 
petition  was  prematma  because  it  did 
not  specify  the  parameters  or 
performance  standards  that  HLW  must 
meet. 

On  June  1, 1995,  the  NRC  staff  met 
with  ffie  DOE  in  a  public  meeting  to 
discuss  the  petitioner’s  request  and  the 
possible  alternative  of  requesting  an 
NRC  determination  imder  §  71.63(b)(3) 
to  exempt  vitrified  ULW  fiom  the 
double  containment  requirement.  The 
EXDE  informed  the  NRC  in  a  letter  dated 


January  25, 1996,  of  its  intent  to  seek 
this  exemption  and  the  NRC  received 
DOE’s  request  on  July  16, 1996.  The 
DOE  requested  that  the  original  petition 
for  rulemaking  be  held  in  abeyance  until 
a  decision  was  reached  on  the 
exemption  request. 

In  response  to  DOE’s  request,  the  NRC 
staff  prepared  a  Commission  paper 
(SECY-96-215,  dated  October  8, 1996) 
outlining  and  requesting  Commission 
approval  of  the  NRC  staff’s  proposed 
approach  for  making  a  determination 
under  §  71.63(b)(3).  The  determination 
would  have  been  the  first  made  after  the 
promulgation  of  the  original  rule, 
“Packaging  of  Radioactive  Material  for 
Transport  and  Transportation  of 
Radioactive  Materials  Under  Certain 
Conditions,”  published  on  June  17, 

1974  (39  FR  20960).  In  a  staff 
requirements  memorandum  dated 
October  31, 1996,  the  Commission 
disapproved  the  NRC  staff’s  plan  and 
directed  that  this  policy  issue  be 
addressed  by  rulemaking.  In  response, 
the  NRC  staff  has  developed  this 
proposed  rule  in  response  to  the  DOE 
petition. 

Discussion 

In  the  final  1974  rule,  the  NRC 
anticipated  that  a  large  number  of 
shipments  of  plutonium  nitrate  liquids 
could  result  ^m  spent  nuclear  fuel 
reprocessing  and  revised  its  regulations 
to  require  that  plutonium  in  excess  of 
0.74  terabequerels  (20  curies)  be 
shipped  in  solid  form.  The  NRC  did  so 
because  shipment  of  plutonium  liquids 
is  susceptible  to  leakage,  particularly  if 
a  shipping  package  is  improperly  or  not 
tightly  sealed.  The  value  of  0.74 
terab^uerels  (20  caries)  was  chosen 
because  it  was  equal  to  a  large  quantity 
of  plutonium  as  defined  in  10  CFR  Part 
71  in  effect  in  1974.  Although  this 
definition  no  longer  appears  in  10  CFR 
Part  71,  the  value  as  applied  to  double 
containment  of  plutonium  has  been 
retained.  The  concern  about  leakage  of 
liquids  arose  because  of  the  potential  for 
a  large  number  of  packages  (probably  of 
more  complex  design)  to  be  shipped  due 
to  reprocessing  and  the  increased 
possibility  of  human  error  resulting 
from  hanging  this  expanded  shipping 
load. 

The  NRC  treats  dispersible  plutonium 
oxide  powder  in  the  same  way  because 
it  also  is  susceptible  to  leakage  if 
packages  are  improperly  sealed. 
Plutonium  oxide  powder  was  of 
particular  concern  because  it  was  the 
most  likely  alternative  form  (as  opposed 
to  plutonium  nitrate  liquids)  for 
shipment  in  a  fuel  reprocessing 
economy.  To  address  the  concern  with 
dispersible  powder,  the  NRC  required 


that  plutonium  not  only  must  be  in 
solid  form,  but  also  that  solid  plutoniiun 
be  shipped  in  packages  requiring  double 
contaiiunent. 

In  the  accompanying  statement  of 
considerations  to  the  final  1974  rule,  the 
NRC  stated  that  the  additional  inner 
containment  requirements  are  intended 
to  take  into  accoimt  that  the  plutoniiun 
may  be  in  a  respirable  form  and  that 
solid  forms  that  are  essentially 
nonrespirable,  such  as  reactor  fuel 
elements,  are  suitable  for  exemption 
firom  the  double  containment 
requirement.  The  Commission  further 
stated  that: 

Since  the  double  containment  provision 
compensates  for  the  fact  that  the  plutonium 
may  not  be  in  a  “nonrespirable”  form,  solid 
forms  of  plutonium  that  are  essentially 
nonrespirable  should  be  exempted  horn  the 
double  containment  requirement.  Therefore, 
it  appears  appropriate  to  exempt  from  the 
double  containment  requirements  reactor 
fuel  elements,  metal  or  metal  alloy,  and  other 
plutonium  bearing  solids  that  the 
Commission  determines  suitable  for  such 
exemption.  The  latter  category  provides  a 
means  for  the  Commission  to  evaluate,  on  a 
case-by-case  basis,  requests  for  exemption  of 
other  solid  material  where  the  quantity  and 
form  of  the  material  permits  a  determination 
that  double  containment  is  unnecessary. 

DOE’s  petition  to  amend  §  71.63,  by 
adding  a  provision  that  exempts 
canisters  containing  vitrified  HLW  from 
the  packaging  requirement  for  a  separate 
inner  containment  is  partly  based  on  the 
rationale  that  the  vitrified  HLW  meets 
the  intent  of  the  rule  because  the 
plutoniiun  will  be  in  an  essentially 
nonrespirable  form.  The  EKDE  petition 
contends  that  the  vitrified  HLW 
contained  in  stainless  steel  canisters 
provides  a  comparable  level  of  safety 
protection  to  that  provided  by  spent  fuel 
elements. 

Specifically,  in  the  technical 
information  supporting  the  petition ', 
the  DOE  sought  to  demonstrate  that  the 
waste  acceptance  specifications  and 
process  controls  in  the  vitrification 
process  and  the  waste  and  canister 
characteristics  compare  favorably  to 
spent  nuclear  fuel  in  terms  of  the 
dispersability  and  resjurability  of  the 
contents  during  normal  conditions  of 
transport  and  after  an  accident.  The 
DOE  maintained  that  impact  and  leak 
tests  on  the  canisters,  chemical  analysis 
of  spent  fuel  and  simulated  HLW 
borosilicate  glass,  design  of  the  HLW 
canister,  and  other  studies  of  the  levels 
of  plutonium  and  other  radioactive 
elements  present  in  the  borosilicate 
glass  demonstrate  that  vitrified  HLW 


■  Technical  Justification  to  Support  the  PRM  by 
the  DOE  to  Exempt  HLW  Canisters  from  10  CFR 
71.63(b).  dated  September  30. 1993. 
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canisters  are  more  robust  and  contain 
less  plutonium  than  spent  reactor  fuel 
elements.  During  actual  transport 
conditions,  the  HLW  canister  will  be 
enclosed  within  an  NRC-certified 
shipping  cask,  further  reducing  the 
potenti^  for  canister  damage  and  for 
release  of  respirable  particles  of  HLW 
glass. 

The  EXDE  petition  refers  to  plutoniiun 
in  the  form  of  borosilicate  glass  as  being 
essentially  noiurespirable.  This  is 
because  a  minute  quantity  of  respirable 
particles  could  result  if  the  glass 
hactures  such  as  during  cooldown 
processes  after  being  poured  into  the 
HLW  canisters,  norm^  handling  and 
transport  conditions,  and  accident 
conditions. 

In  the  technical  information 
supporting  the  petition,  the  DOE 
compared  the  physical  and  chemical 
characteristics  of  the  vitrified  HLW  glass 
mixtme  to  spent  nuclear  fuel  pellets. 
Because  impact  studies  of  simulated 
waste  glass  finm  the  DOE  Savannah 
River  site  (Aiken,  South  Carolina)  have 
shown  comparable  levels  of  fiacture 
resistance  and  similar  hractions  of 
respirable  particles  when  compared  to 
unirradiat^  uranirun  fuel  pellets  and 
other  potential  waste  form  materials,  the 
fracture  resistance  of  HLW  glass  is 
expected  to  be  comparable  to  that  of 
uranium  fuel  pellets. 

The  DOE  also  compared  the 
concentration  of  plutonivun  present  in  a 
HLW  canister  frnm  the  Savannah  River 
site  to  that  contained  in  a  typical  spent 
reactor  fuel  element  and  concluded  that 
the  spent  reactor  fuel  element  contains 
at  least  100  times  the  concentration  of 
plutonium  expected  in  a  HLW  canister. 
The  DOE  stat^  that  the  maximum 
concentration  of  plutonium  projected 
for  the  Hanford  and  West  VaJley  HLW 
canisters  is  much  less  than  that  of  the 
Savaimah  River  canisters. 

The  DOE  also  compared  the  integrity 
of  the  HLW  canister  to  the  cladding  of 
a  reactor  fuel  element.  The  wall 
thickness  of  proposed  HLW  canisters 
designs  are  substantially  thicker  than 
the  cladding  thickness  of  a  reactor  fuel 
element.  Additionally,  the  DOE  noted 
that  reactor  fuel  elements  have  been 
exposed  to  high  leveb  of  radiation 
which  effects  the  cladding’s  material 
properties.  Consequently,  the  DOE 
concluded  that  the  protection  provided 
by  the  HLW  canister  would  be  at  least 
comparable  to  that  provided  by  spent 
reactor  fuel  cladding. 

Based  on  DOE  documents,  it  is 
estimated  that  there  will  be  3,500 
shipments  of  vitrified  HLW  by  2030. 
These  shipments  would  not  start  imtil  a 
HLW  repository  or  an  interim  storage 
facility  becomes  available.  However,  the 


DOE’S  statement  of  3,500  shipments  is 
based  on  loading  two  HLW  canisters  in 
each  reusable  shipping  cask.  If  a 
separate  inner  containment  is  required, 
the  weight  of  the  canister  would  be 
increased.  This  would  cause  a 
corresponding  decrease  in  the  vitrified 
glass  payload  to  remain  within 
allowable  conveyance  weight  and/or 
size  limitations,  potentially  to  the  point 
that  only  one  canister  could  be 
transported  per  shipping  cask. 
Consequent)^,  the  number  of  shipments 
reqriired  to  transport  the  existing 
quantity  of  waste  would  increase. 
Therefore,  the  proposed  rule  would 
have  the  following  benefits:  (1) 

Reducing  the  occupational  dose 
associate  with  loading,  unloading, 
decontaminating,  and  handling  the 
shipping  casks;  (2)  reducing  the  dose  to 
the  public  during  normal  transport  by 
decreasing  the  total  number  of 
shipments;  (3)  decreasing  total  loading 
and  unloading  time  (and  resultant 
expense);  and  (4)  reducing  the  cost  of 
the  contaiiunent  system. 

Proposed  Regulatory  Action 

The  NRC  is  proposing  to  amend  10 
CFR  71.63  based  on  our  evaliration  of 
the  petition  submitted  by  the  DOE,  its 
attachment,  “Technical  Justification  to 
Support  the  PRM  by  the  EKDE  to  Exempt 
HLW  Canisters  from  10  CFR  71.63(b),’’ 
and  the  three  public  comments  received 
on  the  petition  after  its  publication  in 
the  Federal  Register.  10  CFR  71.63 
specifies  specif  provisions  when 
shipping  plutoniiun  in  excess  of  0.74 
TBq  (20  curies)  per  package,  including 
a  separate  inner  containment  system, 
except  when  plutonium  is  in  solid  form 
in  reactor  fuel  elements,  metal,  or  metal 
alloys.  In  proposing  to  amend  §  71.63, 
the  NRC  is  accepting,  with 
modifications,  the  petition  submitted  by 
DOE,  for  the  reasons  set  forth  in  the 
following  par^raphs. 

In  an  accompanying  statement  of 
considerations  to  the  1974  rule  on 
shipping  plutonium,  the  Conunission 
stated  that  the  additional  iimer 
containment  requirements  are  intended 
to  take  into  account  the  fact  that  the 
plutonium  may  be  in  a  respirable  form. 
The  safety  goal  achieved  in  §  71.63  is 
the  prevention  of  releases  of  respirable 
forms  of  plutonium  (when  shipping 
over  0.74  TBq)  during  both  normal 
conditions  of  transportation  and  during 
accidents.  The  1974  rule  considered 
both  increased  numbers  of  shipments  of 
potentially  respirable  forms  of 
plutonium,  as  a  result  of  commercial 
reprocessing  of  spent  nuclear  fuel,  and 
an  increased  potential  for  a  human 
packaging  error  associated  with  the 
larger  shipping  load.  However,  these 


large  numbers  of  plutonium  shipments 
have  not  occurred,  due  in  part  to  policy, 
technical,  and  economic  decisions  to 
abandon  commercial  reprocessing  in  the 
late  1970s. 

Because  of  the  material  properties  of 
the  vitrified  HLW,  the  sealed  canisters, 
and  the  approved  quality  assurance 
programs  as  described  in  the  petition, 
canisters  of  vitrified  HLW  packaged  in 
accordance  with  10  CFR  Part  71  are 
highly  unlikely  to  result  in  releases  of 
dispersible  or  respirable  forms  of 
plutonium  imder  normal  transportation 
conditions,  as  identified  under  10  CFR 
Part  71.  Therefore,  for  normal 
transportation,  the  vitrified  HLW 
canisters  meet  the  intent  of  the 
§  71.63(b)  requirement  without  the  need 
for  double  containment. 

As  for  accident  conditions, 
transportation  packages  for  vitrified 
HLW  will  be  required  to  be  certified  by 
the  NRC  pursuant  to  Section  180  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (42  U.S.C.  10175),  and  10  CFR 
Part  71.  Every  package  for  vitrified  HLW 
will  be  required  to  meet  the  standards 
for  accident  resistant  (i.e..  Type  B) 
packages  as  set  forth  in  10  CFR  Part  71. 
The  shipping  casks  for  vitrified  HLW 
are  anticipated  to  be  similar  in  design 
and  robustness,  and  provide  a 
comparable  level  of  protection  to 
shipping  casks  for  spent  nuclear  fuel. 
Because  spent  nuclear  fuel  is  excluded 
from  the  double  containment 
requirement,  a  favorable  comparison  of 
the  canisters  of  vitrified  HLW  to  spent 
nuclear  fuel  would  support  removal  of 
the  vitrified  HLW  forms  from  double 
contaiiunent. 

The  tests  described  in  the  technical 
justification  demonstrate  that  the 
canisters  containing  the  vitrified  HLW 
compare  favorably  to  the  cladding 
surrounding  spent  fuel  pellets  in  reactor 
assemblies.  The  comparison  is  in  terms 
of  physical  integrity  and  containment, 
based  upon  the  material  properties, 
dimensions,  and  the  effects  of  radiation 
damage  to  materials. 

The  DOE  analysis  demonstrates  much 
lower  concentrations  of  plutonium  in 
the  HLW  canisters  than  in  spent  reactor 
fuel  elements.  However,  the  DOE  has 
not  established  an  upper  limit  on 
plutonium  concentration  for  these 
vitrified  HLW  canisters,  and  the  NRC  is 
not  basing  its  decision  to  remove  these 
canisters  frnm  the  double  containment 
requirement  b€ised  on  the  plutonium’s 
concentration. 

In  the  technical  justification,  the  DOE 
described  the  physical  characteristics 
and  acceptance  standards  of  the 
canisters  of  vitrifie(UHR.W,  including 
that  the  canistered  wciste  form  be 
capable  of  withstanding  a  7-meter  drop 
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onto  a  flat,  essentially  unyielding 
surface,  without  breaching  or  dispersing 
radionuclides.  This  requirement  is 
imposed  by  the  DOE’s  “Waste 
Acceptance  System  Requirements 
Document  (WASRD),”  Rev.  0,  which  is 
referenced  in  the  technical  justification 
supporting  the  petition.  This  test  should 
not  be  confused  with  the  9-meter  drop 
test  onto  an  essentially  unyielding 
siu-face,  as  required  by  the  hypothetical 
accident  conditions  in  10  CFR  71.73. 

The  9-meter  drop  test  is  performed  on 
the  entire  package  under  10  CFR  Part  71 
certification  review  by  the  NRC.  The  7- 
meter  drop  applies  to  the  canistered 
HLW,  which  is  the  content  of  the  NRC- 
certified  Type  B  package. 

The  NRC  agrees  that  the  7-meter  drop 
test  requirement  is  relevant  to  the 
demonstration  that  the  canistered  HLW 
represents  an  essentially  nonrespirable 
form  for  shipping  plutonium.  It  is 
reasonable  to  expect  that  the  7-meter 
drop  test  on  the  canister  would  be  a 
more  severe  test  than  the  9-meter  drop 
test  on  an  NRC-approved  Typje  B 
package,  due  to  the  energy  absorption 
by  the  packaging  and  impact  limiters. 
The  WASRD  acceptance  criterion  of  no 
“breaching  or  dispersing  radionuclides” 
could  be  used  to  demonstrate  that  the 
waste  is  essentially  nonrespirable  under 
accident  conditions. 

In  some  of  these  tests,  the  HLW 
canisters  were  dropped  from  9  meters, 

2  meters  above  the  DOE  7-meter  design 
standard,  and  portions  of  the  testing 
included  deliberately  introducing  flaws 
(0.95  cm  holes)  in  the  canisters’  walls. 

In  these  drop  tests,  all  the  HLW 
canisters  remained  intact.  For  those 
HLW  canisters  tested  with  the  0.95  cm 
holes,  the  quantity  of  respirable 
plutonium  releiised  through  these  holes 
was  less  than  20  curies.  This  review  has 
provided  the  NRC  staff  confidence  that 
DOE’s  petition  is  supportable  and  that 
vitrified  HLW  is  essentially  non¬ 
respirable  in  the  forms  likely  to  be 
shipped. 

However,  the  NRC  does  not  control 
the  requirements  in,  or  changes  to,  the 
DOE’s  WASRD.  Many  requirements  in 
the  WASRD  are  apparently  derived 
from,  or  are  EKDE’s  interpretations  of,  the 
NRC  or  other  applicable  regulations. 
There  are  no  NRC  regulations  or  other 
requirements  specifying  a  7-meter  drop 
test  onto  an  essentially  unyielding 
surface  for  canistered  HLW. 
Accordingly,  the  NRC  does  not  have 
assurance  that  this  test  will  be  retained 
in  future  revisions  to  the  WASRD. 
Therefore,  this  test  itself  does  not 
represent  a  sufficient  basis  for  removing 
the  regulatory  requirement  in  10  CFR 
71.63  for  a  separate  inner  containment 


To  address  this  ccmcem,  the  proposed 
rulemaking  provides  additional 
requirements  beyond  those  presented  in 
the  petition  for  rulemaking  that 
requested  exemption  of  “Canisters 
containing  vitrified  high-level  waste.” 
The  NRC  is  proposing  to  cunend  10  CFR 
71.63(b)  by  excluding  sealed  canisters 
containing  vitrified  HLW  from  the 
double  containment  requirement  if 
these  canisters  meet  the  specific  waste 
package  design  criteria  in  10  CFR  Part 
60.  The  additional  requirement  to  meet 
10  CFR  Part  60  is  responsive  to  the 
public  comment  received  on  the  DOE 
petition  from  the  State  of  Idaho  by 
establishing  criteria  relevant  to  the 
intent  of  the  double  contaimnent  rule. 

The  design  criteria  for  HLW  forms  in 
10  CFR  60.135  (b)  and  (c)  require  that 
the  waste  be  in  solid  form,  in  sealed 
containers,  and  that  particulate  waste 
forms  be  consolidated  to  limit  the 
availability  and  generation  of 
particulate.  The  basis  for  these  technical 
requirements  under  10  CFR  Part  60  is  to 
limit  particulates  for  reduced  leaching 
vmsus  limiting  particulate  for 
respirability.  Nevertheless,  the  bases  are 
generally  consistent.  The  DOE  WASRD, 
and  its  associated  quality  assurance 
programs,  are  primarily  based  upon 
compliance  with  10  CFR  Part  60 
requirements. 

In  addition,  the  NRC  is  proposing  to 
make  a  minor  formatting  change  in  the 
language  of  the  regulation  and  a  minor 
correction  to  the  usage  of  units  in  this 
section  to  be  consistent  with  existing 
NRC  policy.  Metric  units  are  reported 
first  with  English  units  in  parenthesis. 

Compatibility  of  Agreement  State 
Regulations 

The  proposed  compatibility  level  for 
this  nilemaking  is  Division  4  because 
the  change  only  afiects  the  DOE 
plutonium  shipments.  Division  4  rules 
pertain  to  those  regulatory  functions 
that  are  reserved  solely  to  the  authority 
of  the  NRC  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  Part  150. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 
available,  as  practical,  for  downloading 
and  viewing  on  the  bulletin  board. 


If  using  a  personal  computer  and 
modem,  the  NRC  rulemaldng  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  (800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emidation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  “Rules  Menu” 
option  from  the  “NRC  Main  Menu.” 
Users  will  find  the  “FedWorld  Online 
User’s  Guides”  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  “Help/Information  Center” 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  also 
can  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
(703)  321-3339,  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
“Regulatory,  Government 
Administration  and  State  Systems,” 
then  selecting  “Regulatory  Information 
Mall.”  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  “U.S. 
Nuclear  Regulatory  Commission”  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  “/go  nrc”  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld’s  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
“Return  to  FedWorld”  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC’s  toll-free  number,  you  will  have 
full  access  to  ^1  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  iising  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files- without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

You  may  also  access  the  NRC’s 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
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same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  the  NRC 
bulletin  boards  call  Mr.  Arthur  Davis, 
Systems  Integration  and  Development 
Branch,  NRC,  Washington,  DC  2055S- 
0001,  telephone  (301)  415-5780;  e-mail 
AXD3@nrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-6215; 
e-mail  CAG@nrc.gov. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission’s  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  humm  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  proposed 
rule  change  removes  shipments  of 
sealed  canisters  containing  vitrified 
HLW  that  meet  the  design  criteria  in  10 
CFR  60.135  (b)  and  (c)  ^m  the  double 
containment  packaging  requirement. 

The  addition^  design  requirement 
supports  consistency  with  the  intent  of 
the  original  1974  rule.  The  primary 
purpose  for  double  containment  is  to 
ensure  that  any  respirable  plutonium 
will  not  leak  into  the  atmosphere. 
Vitrified  HLW  is  essentially 
nonrespirable,  and  therefore,  the 
packaging  requirement  for  double 
containment  is  lumecessary. 

The  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  environmental  assessment  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  Single  copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  from  Mark  Haisfield,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  R^ulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301) 415-6196. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  R^uction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Existing 


requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  nvunber  3150-0008. 

Public  Protection  Nirtification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  htis  prepared  a  draft 
regulatory  analysis  on  tffis  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room. 

2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone  (301)  415- 
6196. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  ffie  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  sinall  entities.  The 
rulemaking  only  affects  the  DOE 
shipments  of  vitrified  HLW.  No  other 
entities  are  involved. 

Backfit  Analjrsis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 


is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  71. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  Secs.  53,  57. 62. 63.  81. 161. 

182, 183,  68  Stat.  930,  932,  933,  935,  948, 

953,  954,  as  amended,  sec.  1701, 106  Stat. 
2951,  2952,  2953 (42  U.S.C.  2073, 2077,  2092, 
2093,  2111,  2201,  2232,  2233.  2297f);  secs. 
201,  as  amended,  202,  206, 88  Stat.  1242,  as 
amended.  1244, 1246  (42  U.S.C.  5841,  5842, 
5846).  Section  71.97  also  issued  under  sec. 
301,  Pub.  L.  96-295,  94  Stat.  789-790. 

2.  Section  71.63  is  revised  to  read  as 
follows: 

§  71.63  Special  requirements  for 
plutonium  shipments. 

(a)  Plutonium  in  excess  of  0.74  TBq 
(20  Ci)  per  package  must  be  shipped  as 
a  solid. 

(b)  Plutonium  in  excess  of  0.74  TBq 
(20  Ci)  per  package  must  be  packaged  in 
a  separate  inner  container  placed  within 
outer  packaging  that  meets  the 
requirements  of  subparts  E  and  F  of  this 
part  for  packaging  of  material  in  normal 
form.  If  the  entire  package  is  subjected 
to  the  tests  specified  in  §  71.71 
(“Normal  conditions  of  transport”),  the 
separate  inner  container  must  not 
release  plutonium  as  demonstrated  to  a 
sensitivity  of  10“*  Aa/h.  If  the  entire 
package  is  subjected  to  the  tests 
specified  in  §  71.73  (“Hypothetical 
accident  conditions”),  the  separate 
inner  container  must  restrict  the  loss  of 
plutonium  to  not  more  than  A2  in  1 
week.  The  requirements  of  this 
paragraph  do  not  apply  to  solid 
plutonium  in  the  following  forms: 

(1)  Reactor  fuel  elements; 

(2)  Metal  or  metal  alloy; 

(3)  Sealed  canisters  containing 
vitrified  high-level  waste  that  meet  the 
design  criteria  in  10  CFR  60.135  (b)  and 

(c);  and 

(4)  Other  plutonium  bearing  solids 
that  the  Commission  determines  should 
be  exempt  from  the  requirements  of  this 
section. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  May,  1997. 

John  C  Hoyle, 

Secretary  of  the  Coaimission. 

(FR  Doc.  97-11834  Filed  5-7-97;  8:45  am) 
BIUINQ  CODE  79eO-«1-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  96-NM-229-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
replacement  of  the  ignition  exciter  in 
the  auxiliary  power  unit  with  a  part  that 
is  designed  to  operate  better  in  cold 
weather.  This  proposal  is  prompted  by 
two  occrirrences  of  the  auxiliary  power 
unit  (APU)  failing  to  start  after  flight  in 
cold  so£ik  conditions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  APU  failure, 
which  could  result  in  the  inability  of  the 
APU  to  restart  the  engines  in  the  event 
both  engines  quit  operating  during 
flight. 

DATES:  Comments  must  be  received  by 
June  19,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
229-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055--4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkdping, 
Sweden.  T^  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  96-NM-229-AD.”  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRNfe 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-229-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  2000  series  airplanes.  The 
LFV  advises  that  the  auxiliary  power 
unit  (APU),  part  number  4500090  (serial 
numbers  SP-E941224,  and  SP-E941228 
through  SP-E951259  inclusive),  could 
fail  to  start  in  temperatures  below  —4 
degrees  F  ( -  20  degrees  C)  after  flight  of 
two  hours  or  more  in  cold  soak 
conditions.  At  these  temperatures,  the 
electrical  current  to  the  ignition  exciter 
in  the  auxiliary  power  unit  is  too  high. 
This  causes  the  over-current  protection 
circuit  in  the  Electronic  Sequence  Unit 
(ESU)  to  release,  thus  causing  failure  of 
the  APU  to  start  (ESU  BITE-EXTERNAL 
SHORT).  This  condition,  if  not 
corrected  in  a  timely  manner,  could 
result  in  the  inability  of  the  APU  to 
restart  the  engines  in  the  event  both 
engines  quit  operating  during  flight. 


Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-49-005,  dated  December  19, 1995, 
which  describes  procedures  for 
replacing  the  ignition  exciter,  part 
number  4950787,  with  an  ignition 
exciter  having  part  number  179420-2, 
which  is  designed  to  operate  better  in 
cold  weather.  The  LFV  classified  this 
service  bulletin  as  mandatory  and 
issued  Swedish  airworthiness  directive 
(SAD)  No  1-082,  dated  December  20, 
1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  ignition  exciter  in 
the  auxiliary  power  unit  with  a  part  that 
is  designed  to  operate  better  in  cold 
weather.  The  proposed  action  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $180,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
modification  proposed  by  this  AD 
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action,  and  that  no  operator  would 
accomplish  this  modification  in  the 
future  if  this  AO  were  not  adopted. 

Regulatory  Impaf:t 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  writh  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  rmder  the  E)OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjecrts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

S39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  96-NM-229-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  equipped  with  an  auxiliary  power 
unit  (APU)  ^ving  part  number  4500090, 
serial  numbers  SP-E941224,  and  SP- 
E941228  through  SP— E9512S9  inclusive; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preening  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  m^ified,  altered,  or  repaired  in 


the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  elimiiuted,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  auxiliary  power  unit  (APU) 
failure,  which  could  result  in  the  inability  of 
the  APU  to  restart  the  engines  in  the  event 
hoth  engines  quit  operating  during  flight, 
accomplish  the  folloMring: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD:  Replace  the  ignition  exciter,  part 
number  4950787,  witb  an  ignition  exciter 
having  part  number  179420-2,  in  accordance 
with  Saab  Service  Bulletin  2000-49-005, 
dated  December  19, 1995. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  ignition  exciter  having 
part  number  4950787  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  cormnents  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  2, 
1997. 

Neil  D.  Schalekamp, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-12040  Filed  5-7-97;  8:45  am] 
BILUNG  CODE  telO-IS-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  511  and  514 
[Docket  No.  96N-0411} 

New  Animai  Drugs  for  Investigational 
Use  and  Nmv  Animal  Drug 
Applications;  Reopening  of  Comment 
Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  reopening  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
June  9, 1997  the  comment  period  for  the 
advance  notice  of  proposed  rulemaking 
(ANPRM)  for  investigational  use  new 
animal  drug  (INAD)  regulations  and  the 
new  animal  drug  applications  (NADA) 
regulatibns  that  published  in  the 
F^eral  Register  of  November  21, 1996. 
The  comment  period  is  being  reopened 
for  the  sole  purpose  of  inviting 
interested  persons  to  submit  comments 
that  will  give  FDA  guidance  in 
developing  proposed  regulations 
defining  “good  study  practices.” 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  related 
document,  a  proposed  rule  further 
defining  adequate  and  well-controlled 
studies.  The  definition  of  adequate  and 
well-controlled  studies  requires  that 
such  a  study,  when  conducted  in  the 
target  animal,  be  conducted  in 
compliance  with  good  study  practices. 
DATES:  Written  comments  by  June  9, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMAHON  COffTACT: 
Herman  M.  Schoenemann,  Center  for 
Veterinary  Medicine  (HFV-126),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1638. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  21, 1996 
(61  FR  59209),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
annoimcing  the  agency’s  intention  to 
propose  revisions  to  the  INAD 
regulations  and  the  NADA  regulations. 
The  purpose  of  these  revisions  is  to:  (1) 
Implement  the  Animal  Drug  Availability 
Act  of  1996  (ADAA)  (Pub.  L.  104-250) 
and  (2)  fulfill  FDA's  commitment  as 
annoimced  in  the  President’s  National 
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Performance  Report,  "Reinventing  the 
Regulation  of  Animal  Drugs,”  May  1996. 
FDA  solicited  comments  on  all  aspects 
of  its  proposed  rulemaking  relating  to 
INAD  and  NADA  regulations  and 
requested  comments  on  specific  issues 
including  defining  “adequate  and  well- 
controll^.” 

Section  2(e)  of  the  ADAA,  enacted  on 
October  9, 1996,  directed  FDA  to  issue, 
within  6  months  of  its  enactment, 
proposed  regulations  to  further  define 
the  term  “adequate  and  well-controlled” 
to  require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  manner,  taking  into 
account  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  has  issued  a  proposed 
rule  further  defining  adequate  and  well- 
controlled  studies.  As  proposed,  one 
characteristic  of  an  adequate  and  well- 
controlled  study  is  that  such  a  study, 
when  conducted  in  the  target  anim^,  be 
conducted  in  compliance  with  good 
study  practices.  As  explained  in  the 
preamble  to  the  proposed  regulation 
defining  adequate  and  well-controlled 
studies,  FDA  intends  to  define  good 
study  practices  when  the  agency 
publishes  the  revised  INAD  regulations. 

FDA  is  reopening  the  coqiment  period 
on  the  ANPRM  for  the  sole  purpose  of 
inviting  interested  persons  to  submit 
comments  which  will  give  FDA 
guidance  in  developing  proposed 
regulations  defining  good  study 
practices.  The  agency  is  particularly 
interested  in  specific  comments 
explaining  which  study  practices, 
including  practices  such  as  those 
specified  in  good  laboratory  practices  or 
specific  practices  recommended  by  the 
Center  for  Veterinary  Medicine  during 
the  conduct  studies  or  in  guidance, 
could  not  be  followed,  in  whole  or  in 
part,  when  studies  are  conducted  under 
actual  use  conditions  in  field  studies. 
These  comments  should  include 
specific  examples  whenever  possible. 

Interested  persons  may,  on  or  before 
June  9, 1997  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  good  study 
practices.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  April  29, 1997. 

Wiliiam  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  97-11845  Filed  5-7-97;  8:45  am] 
BiLUNQ  CODE  4ieiM)1-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  514 

[Docket  No.  97N-0141] 

Adequate  and  Well-Controlled  Studies 
for  InvestigatkHiai  Use  and  Approval  of 
New  Animal  Drugs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  as  directed  by 
the  Animal  Drug  Availability  Act  of 
1996  (ADAA),  is  publishing  a  proposed 
regulation  to  further  define  the  term 
“adequate  and  well-controlled”  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  soimd  manner.  Elsewhere 
in  this  issue  of  the  Federal  Register, 

FDA  is  reopening  docket  number  96N- 
0411  to  receive  comments  regarding  a 
concept,  “good  study  practices,”  that  is 
related  to  the  definition  of  adequate  and 
well-controlled  studies. 

DATES:  Written  comments  by  July  22, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  M.  Schoenemann,  Center  for 
Veterinary  Medicine  (HFV-126),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1638. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Congress  enacted  the  ADAA  (Pub.  L. 
104-250)  on  October  9, 1996.  S^tion 
2(e)  of  the  ADAA  directs  FDA  to  issue, 
within  6  months  of  its  enactment, 
proposed  regulations  to  further  define 
the  term  “adequate  and  well-controlled” 
to  require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  soimd  manner,  taking  into 
accoimt  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions. 
Although  FDA  believes  that  the 
definition  of  adequate  and  well- 


controlled  is  meaningful  only  when 
considered  within  the  context  of  the 
entire  set  of  regulations  that  govern  the 
investigational  use  and  approval  of  new 
animal  drugs,  FDA  is  publishing  this 
proposed  definition  of  adequate  and 
well-controlled  studies  separately 
because  of  the  statutory  timefiame  set 
forth  in  the  ADAA.  FDA  intends  to  issue 
proposed  revised  investigational  use 
new  animal  drug  (INAD)  regulations 
followed  by  proposed  revised 
regulations  governing  new  animal  drug 
applications.  These  proposals,  intended 
to  further  implement  the  ADAA  and  the 
Center  for  Veterinary  Medicine’s  (CVM) 
commitment  to  reinvent  the  animal  drug 
approval  process  and  facilitate  the 
approval  of  new  animal  drugs,  will  give 
context  to  the  definition  of  adequate  and 
well-controlled  studies. 

n.  Adequate  and  Well-Controlled 
Studies 

FDA  has  long  considered  that  the 
characteristics  embodied  in  21  CFR 
314.126  and  §  514.111(a)(5)(ii)  (21  CFR 
514.111(aK5)(ii))  are  the  essentials  of  an 
adequate  and  well-controlled  study. 
Discussions  held  between  FDA  and 
members  of  the  Coalition  for  Animal 
Health  (Coalition)  prior  to  enactment  of 
the  ADAA  and  comments  from  the 
Animal  Health  Institute  in  response  to 
the  advance  notice  of  proposed 
rulemaking  published  November  21, 
1996  (61  FR  59209),  made  it  clear  that 
some  members  of  the  regulated  industry 
are  concerned  that  certain  scientific 
principles  and  practices  may  be  difficult 
to  apply  in  testing  new  animal  drugs 
under  field  conditions.  In  response, 

FDA  evaluated  the  extent  to  which  the 
characteristics  in  §514.111(a)(5)(ii) 
represent  sound  scientific  principles 
essential  for  adequate  and  well- 
controlled  studies.  After  careful 
consideration  of  the  characteristics  in 
light  of  the  concerns  expressed,  FDA 
believes  that  the  characteristics  set  forth 
in  §  514.111(a)(5Kii)>  with  minor 
modifications,  remain  sound  scientific 
principles  essential  for  all  adequate  and 
well-controlled  studies  whether 
conducted  imder  laboratory  or  field 
conditions.  (See  definition  of  substantial 
evidence,  section  512(d)(3)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(d)(3))).  The 
agency  is  proposing  to  replace  current 
§  514.111(a)(5)(ii)  with  new  proposed 
§  514.117,  whi^  contains  minor 
revisions  to  the  current  regulation  on 
adequate  and  well-controlled  studies. 

The  primary  purpose  of  conducting 
adequate  and  well-controlled  studies  is, 
and  has  always  been,  to  distinguish  the 
effect  of  the  drug  from  other  influences, 
such  as  spontaneous  change  in  the 
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course  of  disease  and  biased 
observation,  so  that  a  determination  can 
be  made  whether  the  drug  is  effective. 
Thus,  FDA’s  objectives  in  defining 
adequate  and  well-controlled  studies 
remain  unchanged.  In  the  Federal 
Regiatar  of  February  22, 1985  (50  FR 
7452),  FDA  stated  that  ^e  regulation 
defining  adequate  and  well-controlled 
studies  has  two  primary  objectives:  “(1) 
to  allow  the  agency  to  assess  methods 
for  minimizing  bias;  and  (2)  to  assure  a 
sufficiently  detailed  description  of  the 
study  to  allow  scientific  assessment  and 
interpretation  of  it.”  These  principles 
continue  to  apply  whether  a  study  is 
conducted  on  a  drug  intended  for  iise  in 
animals  or  humans  or  whether  the  study 
is  conducted  under  laboratory  or  field 
conditions. 

To  satisfy  the  objective  of  minimizing 
bias,  the  use  of  appropriate  controls  in 
a  study  design  is  of  critical  importance. 
Therefore,  proposed  §  514.117(b)(4)  lists 
the  acceptable  types  of  controls  that 
may  be  used  when  conducting  adequate 
and  well-controlled  studies.  FDA  h^ 
listed  the  types  of  controls  in 
descending  order — roughly  in 
accordance  with  the  ease  of 
interpretation  of  associated  studies. 

FDA  believes  that  there  may  be  good 
reasons  for  using  different  types  of 
controls  in  study  designs  for  particular 
situations  and  that  the  regulation  is 
sufficiently  flexible  to  accommodate  the 
needs  of  sponsors  in  this  respect.  As  a 
matter  of  past  practice,  FDA  has 
approved  products  whose  effectiveness 
was  established  on  the  basis  of  studies 
utilizing  each  of  the  controls  listed  in 
the  proposed  definition  of  adequate  and 
well-controlled  studies. 

The  sponsor’s  choice  of  the  type  of 
control  used  in  a  study  should  be  based 
on  the  scientific,  ethi(^,  and  practical 
circumstances  associated  with  that 
particular  study.  This  decision  should 
integrate,  among  other  considerations, 
information  such  as  the  claim  being 
made  for  the  drug,  the  nature  of  the  new 
animal  drug,  the  animal  population  for 
which  the  animal  drug  is  intended,  and 
the  number  of  animals  necessary  to 
demonstrate  effectiveness.  As  long  as 
the  sponsor’s  choice  is  scientificaUy 
justifiable  and  the  studies  are  properly 
designed  and  conducted,  the 
approvability  of  the  application  will  not 
be  affected  by  the  choice  of  control. 
Nothing  in  the  proposed  regulation 
prohibits  an  animal  fiom  serving  as  its 
own  control  under  such  circiunstances. 
Sponsors  are  encouraged  to  discuss  the 
choice  of  control  and  other  aspects  of 
study  design  with  CVM  during  the 
development  of  the  protocol. 

In  proposed  §  514.117(b)(4)(iii),  FDA 
has  modified  the  description  of  the 


active  treatment  concurrent  control  in 
the  current  §  514.111(a)(5)(i)(a)(4)(iij)  to 
make  it  consistent  with  such 
descriptions  used  elsewhere  in  the 
regulations.  A  demonstration  of 
effectiveness  by  means  of  showing 
similarity  of  the  new  animal  drug  to  an 
active  control  drug  is  an  indirect 
demonstration  of  effectiveness  because 
the  active  control  treatment  serves  as  an 
intermediary  in  the  comparison  between 
the  new  animal  drug  and  the  placebo. 
That  is,  it  is  presumed,  without  actually 
measuring  it,  that  the  active  control 
would  have  been  superior  to  the  placebo 
if  there  had  been  a  comparison  between 
the  active  control  and  placebo.  Under 
this  study  design,  similarity  of  the  new 
animal  drug  and  active  control  drug  can 
mean  either  that  both  were  effective  or 
that  neither  was  effective.  Therefore, 

FDA  has  specified  that  the  analysis  of 
the  study  must  explain  why  the  active 
control  drug  should  be  considered  to 
have  been  effective  in  the  completed 
study,  for  example,  by  reference  to 
previous  placebo-controlled  studies  of 
the  active  control  drug.  Although  the 
active  treatment  concurrent  control  may 
be  useful  in  studies  where  humane 
considerations  are  presumed 
paramoimt,  a  sponsor  needs  to  carefully 
consider,  based  on  the  particular 
circumstances  associated  with  a  study, 
whether  the  use  of  an  active  treatment 
concurrent  control  (due  to  the  greater 
number  of  animals  often  necessary  to 
demonstrate  effectiveness  in  an  active 
control  study)  may  be  less  humane  than 
other  controls.  For  example,  use  of  an 
active  control  may  require  inducing  a 
disease  or  condition  in  a  greater  number 
of  animals  than  would  be  necessary 
with  other  types  of  controls  and  animals 
in  the  test  (or  control)  group  may  suffer 
if  the  new  animal  drug  (or  control 
article)  proves  to  be  unsafe  or 
ineffective. 

Consistent  with  the  objective  of  the 
regulation  on  adeqtiate  and  well- 
controlled  studies  to  assure  that  there  is 
a  sufficiently  detailed  description  of 
studies  to  allow  propor  scientific 
assessment  and  interpretation,  the 
proposed  definition  of  adequate  and 
well-controlled  studies  states  in 
§  514.117(b)(2)  that  good  study  practices 
are  to  be  followed  in  conducting  such 
studies  in  the  target  animal  species.  An 
application  for  a  new  animal  drug 
approval  will,  with  respect  to  each 
study  conducted  in  the  target  animal 
species,  need  to  include  a  statement  that 
the  study  was  conducted  in  compliance 
with  go<^  study  practices.  Minor, 
inconsequential  deviations  from  good 
study  practices  would  not  lead  to  the 
conclusion  that  the  study  did  not 


comply  with  good  study  practices; 
rather,  substantial  compliance  with 
good  study  practices  would  be 
considered  compliance.  FDA  intends  to 
establish  this  set  of  study  standards 
when  the  agency  proposes  revisions  to 
its  INAD  regulations;  until  regulations 
defining  good  Study  practices  are 
finalized,  the  study  report  for  an 
adequate  and  well-controlled  study 
need  not  contain  a  statement  describing 
adherence  to  good  study  practices.  FDA 
intends  to  publish,  as  soon  as  possible, 
the  revised  INAD  regulations,  including 
the  requirements  of  good  study 
practices.  The  agency  published  in  the 
Federal  Register  an  advance  notice  of 
proposed  rulemaking  soliciting 
comments  regarding  proposed  revisions 
to  the  INAD  regulations  and  specifically 
requesting  ccunments  on  defining 
“adequate  and  well-controlled”  (61  FR 
59209).  FDA  is  reopening  elsewhere  in 
this  issue  of  the  Federal  Register  docket 
number  96N-0411  to  receive  comments 
specifically  related  to  defining  good 
study  practices.  The  agency  encourages 
interested  parties  to  submit  comments 
regarding  good  study  practices  to  that 
docket  and  is  considering  additional 
forums  in  which  interested  parties  can 
provide  comments  and  discuss  with 
FDA  the  general  concepts  of  these 
regulations.  In  the  interim,  the  clear 
reference  in  the  pit^osed  definition  of 
adequate  and  well-controlled  studies  to 
a  stimdard  of  conduct  specifically 
designed  for  target  animal  studies,  good 
study  practices,  should  clear  up  any 
con^ion  that  sponsors  may  have 
regarding  the  need  to  apply  good 
laboratory  practices  to  the  conduct  of 
field  studies.  It  is  the  agency’s  intent 
that  the  referenced  steward  of  conduct 
should  be  applied  with  soimd  scientific 
judgment.  A  study  that  is  designed  and 
conducted  in  a  manner  that  is  consistent 
with  soimd  scientific  principles  and 
practices  would  genm^ly  not  be 
rejected  because  of  minor, 
inconsequential  deviations  fiom  good 
study  practices. 

Proposed  §  514.117  continues  to 
anticipate  that  there  may  be  limited 
circumstances  in  which  a  scientifically 
sound  evaluation  of  a  particular  study  is 
not  precluded  by  certain  flaws  in  the 
protocol  for,  or  execution  of,  the  study 
and  provides  for  a  procedure  to  seek  a 
waiver  fit>m  particular  characteristics 
enumerated  in  the  definition.  However, 
because  FDA  believes  that  the  agency’s 
description  of  adequate  and  well- 
controlled  studies  has  served 
satisfactorily  as  a  basis  for  approval  over 
time  and  contains  the  essential 
characteristics  of  such  studies,  FDA 
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concludes  that  any  request  for  a  waiver 
must  be  well-justified. 

All  studies  intended  by  the  sponsor  to 
be  used  to  support  an  approval, 
including  adequate  and  well-controlled 
studies  to  demonstrate  effectiveness, 
must  be  designed,  conducted,  and 
reported  in  a  manner  which  provides 
assiuance  that  the  study  report  and  the 
underlying  data  are  reliable  and  can  be 
appropriately  reviewed.  Without  such 
reliable  data  and  information  the  agency 
caimot  make  the  safety,  efiectiveness, 
and  labeling  determinations  required  for 
approval  under  the  statue  (See  21  U.S.C. 
360b(d).)  FDA  believes  that  generation 
of  reliable  data  and  information  can  best 
be  accomplished  by  conducting 
adequate  and  well-controlled  studies 
imder  a  documented  program  of  quality 
assurance. 

The  primary  purpose  of  adequate  and 
well-controll^  studies  is  to  determine 
whether  the  animal  drug  is  effective. 
Therefore,  adequate  and  well-controlled 
field  studies  must  balance  the  need  to 
control  environmental  and  other  factors 
with  the  need  to  observe  the  effects  of 
the  animal  drug  under  closely 
approximated  use  conditions  so  that  the 
true  effect  of  the  animal  drug  can  be 
measured  and  an  appropriate  inference 
can  be  drawn  regarding  the  effect  of  the 
animal  drug  in  actual  use.  In  general,  as 
long  as  a  study  reflects  a  considered 
judgment  regarding  the  study’s 
appropriateness  relative  to  particular 
scientific,  ethical,  and  practical 
circumstances  and  the  study  is  properly 
designed  and  conducted  (e.g.,  it  uses  an 
appropriate  control  group,  minimizes 
bias,  and  assures  a  sufficiently  detailed 
description  of  the  study  to  allow  the 
application  of  a  documented  quality 
assurance  process  and  subsequent 
scientific  assessment  and 
interpretation),  the  study  will  be 
considered  by  FDA  in  support  of 
approval  of  an  application. 

m.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  impacts  of  this 
proposed  rule.  The  agency  has 
determined  under  21  CFR  25.24(a)(8) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
Executive  Order  12866  directs  agencies 


to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

Section  2(e)  of  the  ADAA  requires 
FDA  to  further  define  the  term 
“adequate  and  well-controlled’’  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  maimer,  taking  into 
account  practical  conditions  in  the  field 
and  differences  between  field 
conditions  emd  laboratory  conditions. 
Discussions  between  FDA  and  regulated 
■  industry  during  the  development  of  the 
ADAA  made  it  clear  that  the  regulated 
industry  is  concerned  that  certain 
scientific  principles  and  practices  may 
be  difficult  to  apply  in  testing  new 
animal  drugs  under  actual  field 
conditions.  FDA  reviewed  the  essentials 
of  adequate  and  well-controlled  studies 
currently  identified  in  §514.111(a)(5)(ii) 
and  determined  that  these  essentials 
continue  to  represent  scientifically 
sound  principles  governing  the  conduct 
of  adequate  and  well-controlled  studies, 
whether  conducted  under  laboratory  or 
field  conditions.  However,  FDA  does 
agree  that  the  practices  followed  in  the 
conduct  of  adequate  and  well-controlled 
studies  in  the  target  animal  under  field 
conditions  may  need  to  be  more  flexible 
in  some  regards  than  the  practices 
followed  imder  laboratory  conditions. 
Thus,  the  primary  change  in  FDA’s 
proposed  definition  of  adequate  and 
well-controlled  studies  is  the  definitions 
requirement  that  an  adequate  and  well- 
control  study  conducted  in  the  target 
animal  be  conducted  in  compliance 
with  good  study  practices. 

The  definition  of  adequate  and  well- 
controlled  studies  in  proposed  §  514.117 
has  significance  only  within  the  context 
of  the  regulations  governing 
investigational  use  and  approval  of  new 
animal  drugs.  Because  FDA  has  not 
issued  revised  INAD  regulations  to  fully 
define  good  study  practices  and  has  not 
issued  revised  new  imimal  drug 
application  regulations,  there  will  be 
litUe  or  no  effect  from  this  proposed 
rule  on  the  level  of  effort  currently 
expended  by  industry  in  testing  the 
effectiveness  of  new  animal  drugs  as 
part  of  the  drug  approval  process.  A 


thorough  economic  analysis  will  be 
conducted  on  the  impact  of  proposed 
changes  to  the  regulations  governing 
INAD’s,  including  provisions  defining 
good  study  practices,  and  on  the  impact 
of  proposed  changes  to  the  new  animal 
drug  application  regulations  in  future 
propo^s. 

Tne  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities  unless  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  this  proposed  regulation 
i^ll  not  impose  significant  new  costs  on 
any  firms,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)),  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

V.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(2  U.S.C.  1532)  requires  that  agencies 
prepare  an  assessment  of  the  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  annual  ^ 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation).  This 
proposed  rule  does  not  impose  any  • 
mandates  on  State,  local,  or  tribal 
governments,  or  the  private  sector  that 
will  result  in  an  annual  expenditure  of 
$100,000,000  or  more. 

Lists  of  Subjects  in  21  CFR  part  514 

Administrative  practice  and 
procedure.  Animal  drugs.  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  514  is 
amended  as  follows: 

PART  514— NEW  ANIMAL  DRUG 
APPUCATIONS 

1.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Authority:  Secs.  501,  502, 512,  701,  721, 
801  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  352,  360b,  371,  379e, 

381). 

2.  Section  514.111  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§514.111  Refusal  to  approve  an 
application. 

(a)  *  *  * 
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(5)  Evaluated  on  the  basis  of 
information  submitted  as  part  of  the 
application  and  any  other  information 
before  the  Food  and  Drug 
Administration  with  respect  to  such 
drug,  there  is  lack  of  substantial 
evidence  consisting  of  one  or  more 
adequate  and  well-controlled  studies  by 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the 
effectiveness  of  the  drug  involved,  on 
the  basis  of  which  it  could  fairly  and 
reasonably  be  concluded  by  such 
experts  that  the  drug  will  have  the  effect 
it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  or  proposed  labeling  thereof. 
***** 

3.  New  §  514.117  is  added  to  subpart 
B  to  read  as  follows; 

§514.117  Adequate  and  well-controlled 
studies. 

(a)  Purpose.  The  primary  purjmse  of 
conducting  adequate  and  well- 
controlled  studies  of  a  new  animal  drug 
is  to  distinguish  the  effect  of  the  new 
animal  drug  from  other  influences,  such 
as  spontaneous  change  in  the  course  of 
the  disease,  normal  animal  production 
performance,  or  biased  observation.  One 
or  more  adequate  and  well-controlled 
studies  are  required  to  establish,  by 
substantial  evidence,  that  a  new  animal 
drug  is  effective.  The  characteristics 
described  in  paragraph  (b)  of  this 
section  have  been  developed  over  a 
period  of  years  and  are  generally 
recognized  as  the  essentials  of  an 
adequate  and  well-controlled  study. 
Well-controlled,  as  used  in  the  ph^e  ' 
adequate  and  well-controlled, 
emphasizes  an  important  aspect  of 
adequacy.  FDA  considers  these 
characteristics  in  determining  whether  a 
study  is  adequate  and  well-controlled 
for  purposes  of  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b).  Reports  of 
adequate  and  well-controlled  studies,  in 
addition  to  providing  a  basis  for 
determining  whether  a  new  animal  drug 
is  effective,  may  also  be  needed  to 
support  claims  of  target  animal  safety. 
The  report  of  an  adequate  and  well- 
controlled  study  should  provide 
sufficient  details  of  stvidy  design, 
conduct,  and  analysis  to  allow  critical 
evaluation  and  a  determination  of 
whether  the  characteristics  of  an 
adequate  and  well-controlled  study  are 
present. 

(b)  Characteristics.  An  adequate  and 
well-controlled  study  has  the  following 
characteristics; 

(1)  The  protocol  for  the  study 
(protocol)  and  the  report  of  the  study 


results  (study  report)  must  include  a 
clear  statement  of  the  study  objective(s). 

(2)  Any  study  conductea  in  the  target 
animal  shall  be  conducted  in 
compliance  with  the  good  study 
practices.  The  protocol  contains  a 
statement  acknowledging  the 
applicability  of,  and  intention  to  follow, 
the  good  study  practices  for  the  conduct 
of  the  study.  The  study  report  contains 
a  statement  describing  adherence  to  the 
good  study  practices. 

(3)  The  study  is  conducted  with  a  new 
animal  drug  that  is  produced  in 
accordance  with  appropriate 
manufacturing  practices,  which  include, 
but  are  not  necessarily  limited  to,  the 
manufacture,  processing,  packaging, 
holding,  and  labeling  of  the  new  animal 
drug  such  that  the  critical 
characteristics  of  identity,  strength, 
quality,  purity,  and  physical  form  of  the 
new  animal  drug  are  known,  recorded, 
and  reproducible,  to  permit  meanii^ful 
evaluations  of  and  comparisons  with 
other  studies  conducted  with  the  new 
animal  drug.  The  physical  form  of  a  new 
animal  drug  includes  the  formulation 
and  physical  characterization  (including 
delivery  systems  thereof,  if  any)  of  the 
new  animal  drug  as  presented  to  the 
animal.  The  protocol  and  study  report 
must  include  an  identification  number 
which  can  be  correlated  with  the 
specific  formulation  and  production 
process  used  to  manufacture  the  new 
animal  drug  used  in  the  study. 

(4)  The  study  uses  a  design  that 
permits  a  valid  comparison  with  one  or 
more  controls  to  provide  a  quantitative 
evaluation  of  drug  effects.  The  protocol 
and  the  study  report  must  describe  the 
precise  nature  of  the  study  design,  e.g., 
duration  of  treatmmt  periods,  whether 
treatments  are  parallel,  sequential,  or 
crossover,  and  the  determination  of 
sample  size.  Within  the  broad  range  of 
studies  conducted  to  support  a 
determination  of  the  effectiveness  of  a 
new  animal  drug,  certain  of  the  controls 
listed  below  would  be  appropriate  and 
preferred  depending  on  the  study 
conducted; 

(i)  Placebo  concurrent  control.  The 
new  animal  drug  is  compared  with  an 
inactive  preparation  designed  to 
resemble  the  new  animal  drug  as  far  as 
possible. 

(ii)  Untreated  concurrent  control.  The 
new  animal  drug  is  compared  with  the 
absence  of  any  treatment.  The  use  of 
this  control  may  be  appropriate  when 
objective  measiirements  of  effectiveness, 
not  subject  to  observer  bias,  are 
available. 

(iii)  Active  treatment  concurrent 
control.  The  new  animal  drug  is 
compared  with  known  effective  therapy. 
The  use  of  this  control  is  appropriate 


when  the  use  of  a  placebo  control  or  of 
an  untreated  conciuront  control  would 
unreasonably  compromise  the  welfare  of 
the  animals.  Similarity  of  the  new 
animal  drug  and  the  active  control  drug 
can  mean  either  that  both  drugs  were 
effective  or  that  neither  weis  effective. 

The  study  report  should  assess  the 
ability  of  the  study  to  have  detected  a 
difference  between  treatments.  The 
evaluation  of  the  study  should  explain 
why  the  new  animal  drugs  should  be 
considered  effective  in  the  study,  for 
example,  by  reference  to  results  in 
previous  placebo-controlled  studies  of 
the  active  control. 

(iv)  Historical  control.  The  results  of 
treatment  with  the  new  animal  drug  are 
quantitatively  compared  with 
experience  historically  derived  fi'om  the 
adequately  documented  natural  history 
of  the  disease  or  condition,  or  with  a 
regimen  (therapeutic,  diagnostic, 
prophylactic)  whose  effectiveness  is 
established,  in  comparable  animals. 
Because  historical  control  populations 
usually  cannot  be  as  well  assessed  with 
respect  to  pertinent  variables  as  can 
concurrent  control  populations, 
historical  control  designs  are  usually 
reserved  for  special  circumstances. 
Examples  include  studies  in  which  the 
effect  of  the  new  animal  drug  is  self- 
evident  or  studies  of  diseases  with  high 
and  predictable  mortality,  or  signs  and 
symptoms  of  predictable  duration  or 
severity,  or,  in  the  case  of  prophylaxis, 
predictable  moihidity. 

(5)  The  study  uses  a  method  of 
selecting  animals  that  provides  adequate 
assurances  that  the  animals  are  suitable 
for  the  purposes  of  the  study.  For 
example,  the  animals  can  reasonably  be 
expected  to  have  animal  production 
characteristics  typical  of  the  class(es)  of 
animals  for  which  the  new  animal  drug 
is  intended,  there  is  adequate  assurance 
that  the  animals  have  the  disease  or 
condition  being  studied,  or,  in  the  case 
of  prophylactic  agents,  evidence  of 
susceptibility  and  exposure  to  the 
condition  against  which  prophylaxis  is 
desired  has  been  provided.  The  protocol 
and  the  study  report  describe  the 
method  of  selecting  animals  for  the 
study. 

(6)  The  study  uses  a  method  taassign 
a  treatment  or  a  control  to  each 
experimental  unit  of  animals  that  is 
random  and  minimizes  bias. 
Experimental  units  of  animals  are 
groups  of  animals  that  are  comparable 
with  respect  to  pertinent  variables  such 
as  age,  sex,  class  of  animal,  severity  of 
disease,  duration  of  disease,  dietary 
regimen,  levdi  of  animal  production, 
and  use  of  drugs  or  therapy  other  than 
the  new  animal  drug.  The  protocol  and 
the  study  report  describe  the  method  of 
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assignment  of  animals  to  an 
experimental  unit  to  account  for 
pertinent  variables  and  method  of 
assignment  of  a  treatment  or  a  control  to 
the  experimental  units.  When  the  effect 
of  such  variables  is  accounted  for  by  an 
appropriate  design,  and  when,  within 
the  same  animal,  effects  due  to  the  test 
drug  can  be  obtained  free  of  the  effects 
of  such  variables,  the  same  animal  may 
be  used  for  both  the  test  drug  and  the 
control  using  the  controls  set  forth  in 
paragraph  (b)(4)  of  this  section. 

(7)  The  study  uses  methods  to 
minimize  bias  on  the  part  of  observers 
and  analysts  of  the  data  that  are 
adequate  to  prevent  undue  influences 
on  the  results  and  interpretation  of  the 
study  data.  The  protocol  and  study 
report  explain  the  methods  of 
observation  and  recording  of  the  animal 
response  variables  and  document  the 
methods,  such  as  “blinding”  or 
“masking,”  used  in  the  study  for 
excluding  or  minimizing  bias  in  the 
observations. 

(8)  The  study  uses  methods  to  assess 
animal  response  that  are  well-defined 
and  reliable.  The  protocol  and  study 
report  describe  the  methods  for 
conducting  the  study,  including  any 
appropriate  analytical  and  statistic^ 
methods,  used  to  collect  and  analyze  the 
data  resulting  from  the  conduct  of  the 
study,  describe  the  criteria  used  to 
assess  response,  and,  when  appropriate, 
jiistify  the  selection  of  the  methods  to 
assess  animal  response. 

(9)  There  is  an  analysis  and 
evaluation  of  the  results  of  the  study  in 
accord  with  the  protocol  adequate  to 
assess  the  effects  of  the  new  animal 
drug.  The  study  report  evaluates  the 
methods  used  to  conduct,  and  presents 
and  evaluates  the  results  of,  the  study  as 
to  their  adequacy  to  assess  the  effects  of 
the  new  animal  drug.  This  evaluation  of 
the  results  of  the  study  assesses,  among 
other  items,  the  comparability  of 
treatment  and  control  groups  with 
respect  to  pertinent  variables  and  the 
effects  of  any  interim  analyses 
performed. 

(c)  Waiver.  The  Director  of  the  Center 
,  for  Veterinary  Medicine  (the  Director) 
may,  on  the  Director’s  own  initiative  or 
on  the  petition  of  an  interested  person, 
waive  in  whole  or  in  part  any  of  the 
criteria  in  paragraph  (b)  of  thi.«i  section 
with  respect  to  a  specific  study.  A 
■  petition  for  a  waiver  is  requir^  to  set 
forth  clearly  and  concisely  the  specific 
criteria  from  which  waiver  is  sought, 

I  why  the  criteria  are  not  reasonably 

applicable  to  the  pcuticular  study,  what 
I  alternative  procedures,  if  any,  are  to  be, 

[  or  have  been  employed,  and  what 
[  results  have  been  obtained.  The  petition 
is  also  required  to  state  why  the  studies 


so  conducted  will  yield,  or  have 
yielded,  substantial  evidence  of 
effectiveness,  notwithstanding 
nonconformance  with  the  criteria  for 
which  waiver  is  requested. 

(d)  Uncontrolled  studies. 

Uncontrolled  studies  or  partially 
controlled  studies,  including  studies  for 
which  the  Director  has  granted  a  waiver, 
imder  paragraph  (c)  of  tibis  section,  of 
the  use  of  any  necessary  control 
described  in  paragraph  (b)(4)  of  this 
section,  are  not  acceptable  as  the  sole 
basis  for  the  approval  of  claims  of 
effectiveness  or  target  animal  safety. 
Such  studies,  care^lly  conducted  and 
documented,  may  provide  corroborative 
support  of  adequate  and  well-controlled 
studies  regarding  effectiveness  and  may 
yield  valuable  data  regarding  safety  of 
the  new  animal  drug.  Such  studies  will 
be  considered  on  their  merits  in  the 
light  of  the  characteristics  listed  here. 
Isolated  case  reports,  random 
experience,  and  reports  lacking  the 
details  which  permit  scientific 
evaluation  will  not  be  considered. 

Dated:  April  29, 1997. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-11846  Filed  5-7-97;  8:45  am] 
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COMMISSION 

47  CFR  Chiqiter  I 

[CC  Docket  No.  95-116;  DA  97-916] 

The  North  American  Numbering 
Council  (NANC)  Issues 
Recommendations  Regarding  the 
Implementation  of  Telephone  Number 
Portability 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  released 
a  Public  Notice  which  establishes  a 
pleading  cycle  for  comments  on  the 
NANC’s  recommendations  regarding 
local  number  portability  administrators 
(LPNAs),  the  duties  of  LPNAs,  the 
location  of  regional  number  portability 
databases,  and  technical  specifications 
for  the  regional  databases. 

DATES:  Comments  are  due  on  or  before 
June  2, 1997,  and  reply  comments  are 
due  on  or  before  June  17, 1997. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW.,  Room 
222,  Washington,  D.C.  20554,  with  a 


copy  to  Jemice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street,  NW., 

Room  544,  Washington,  D.C.  20554. 
Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 

Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Teplitz  or  Kyle  Dixon,  Policy 
and  Program  Planning  Division, 

Common  Carrier  Bureau,  (202)  418- 
1580. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Public  Notice 

On  June  27, 1996,  the  Commission 
adopted  the  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
{First  Report  &■  Order)  (61  FR  38605 
Only  25, 1996))  in  the  above-referenced 
docket  implementing  the  requirement 
under  section  251(b)  of  the 
Communications  Act  of  1934,  as 
amended,  that  all  local  exchange 
carriers  offer  number  portability  in 
accordance  with  requirements 
prescribed  by  the  Commission.  In  the 
First  Report  S’  Order,  the  Commission 
directed  the  North  American  Numbering 
Council  (NANC),  a  federal  advisory 
committee,  to  select  one  or  more 
independent,  non-govemmental  entities 
that  are  not  aligned  with  any  particular 
telecommunications  segment,  to  serve 
as  a  local  number  portability 
administrator(s)  (LNPA(s)).  The 
Commission  also  directed  the  NANC  to 
make  recommendations  regarding,  inter 
alia,  the  duties  of  LNPA(s),  the  location 
of  regional  databases,  and  technical 
specifications  for  the  regional  databases. 

The  NANC  forwarded  its 
recommendations  to  the  Commission  on 
May  1, 1997  in  a  report  from  its  Local 
Number  Portability  Administration 
Selection  Working  Group,  dated  April 
25, 1997.  Specific^ly,  the  NANC  issued 
recommendations  in  the  following 
areas:  (1)  What  party  or  parties  should 
be  selected  as  LNPA(s);  (2)  whether  one 
or  multiple  LNPA(s)  should  be  selected; 
(3)  how  the  LNPA(s)  should  be  selected; 

^  (4)  specific  duties  of  the  LNPA(s);  (5) 
geographic  coverage  of  the  regional 
databa^;  (6)  technical  standards, 
including  interoperability  standards, 
network  interface  standa^,  and 
technical  specifications,  for  the  regional 
databases;  (7)  the  sharing  of  numbering 
information  between  the  North 
American  Numbering  Plan 
Administrator  and  the  LNPA(s);  and  (8) 
the  future  role  of  the  NANC  with  respect 
to  local  number  portability  issues.  The 
Commission  will  act  on  these 
recommendations  in  a  future  order. 
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Copies  of  the  NANC’s  Local  Number 
Portability  Administration  Selection 
Working  Group  report  are  available  for 
public  inspection  and  copying  during 
normal  business  hours,  in  the 
Commission’s  Public  Reference  Center, 
Room  239, 1919  M  Street,  NW., 
Washington,  D.C.  20554.  Copies  can 
also  be  obtained  bom  International 
Transcription  Service.  Inc.  (ITS),  the 


Commission’s  contractor  for  public 
sMvice  records  duplication,  at  2100  M 
Street,  NW.,  Washington,  D.C.  20037,  or 
by  calling  (202)  875-3800.  In  addition, 
the  NANC’s  Local  Number  Portability 
Administration  Selection  Working 
Group  report  is  available  for  review  via 
the  Commission’s  website  at  http:// 
www.fcc.gov/ccb/Nanc. 


The  First  Report  S’  Order  directed  the 
Chief,  Common  Carrier  Bureau,  to  issue 
a  Public  Notice  that  specifically 
identifies  the  administrator(s)  selected 
by  the  NANC  and  the  proposed 
locations  of  the  regional  databases. 
Pursuant  to  this  directive,  we  hereby 
annoimce  that  the  NANC  has  made  the 
following  recommended  LNPA 
selections,  in  the  following  regions: 


Region 

Specific  states  per  region 

Northeast  . 

Mid-Atlantic  . . 

Mid-West . . 

Vermont,  New  Hampshire,  Maine,  New  York,  Cormecticut,  Rhode  island,  and  Massachusetts . 

New  Jersey,  Pennsylvania,  Oelav^e,  Maryland,  West  Virginia,  Virginia,  and  Washington,  DC  . 

Illinois,  Wisconsin,  Indiana,  Michigan,  and  Ohio . - . . . . . . 

Lockheed  Martin  IMS. 
Lockheed  Martin  IMS. 
Lockheed  Martin  IMS. 

Southeast . 

Southwest  . 

Florida,  Georgia,  North  Carolina,  South  Carolina,  Tennessee,  Kentucky,  Alabama,  Mississippi, 
and  Louisiana. 

Texas,  Oklahoma,  Kansas,  /Vkansas,  and  Missouri . . . . . 

Perot  Systems,  Inc. 

Lockheed  Martin  IMS. 
Perot  Systems,  Inc. 

Perot  Systems,  Inc. 

Western . 

West  Coast  . 

Washington,  Oregon,  Montana,  Wyoming,  North  Dakota,  South  Dakota,  Minnesota,  Iowa,  Ne¬ 
braska,  Colorado,  Utah,  Arizona,  New  Mexico,  Idaho,  and  Alaska. 

Califomia,  Nevada,  emd  Hawaii . . 

J 


The  NANC  also  recommends  that  the 
U.S.  territories  choose  from  one  of  the 
seven  regions.  A  state  has  60  days  from 
the  release  date  of  this  Public  Notice  to 
notify  the  Common  Carrier  Bureau  and 
the  NANC  that  it  does  not  wish  to 
participate  in  the  regional  database 
system  for  number  portability. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2  §  9,  and 
consistent  with  its  charter,  the  NANC’s 
authority  is  limited  to  providing  advice 
and  recommendations  to  the 
Commission.  Moreover,  all  procedural 
requirements  of  the  Administrative 
Prrcedure  Act,  5  U.S.C.  §  551  et  seq., 
and  other  applicable  statutes  continue 
to  apply.  Interested  parties  should  file 
an  original  and  four  copies  of  their 
comments  on  the  NANC’s  munber 
portability  recommendations  by  June  2, 
1997  and  reply  comments  by  June  17, 
1997  with  the  Office  of  the  Sexnretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Comments  and  reply  comments 
should  reference  CC  Docket  No.  96-115. 
In  addition,  parties  should  send  one 
copy  to  Janice  Myles,  Common  Carrier 
Bureau,  FCC,  Room  544, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  and  one 
copy  to  ITS,  at  2100  M  Street,  N.W., 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the 
Commission’s  Public  Reference  Center, 
Room  239, 1919  M  Street,  N.W., 


Washington.  D.C.  20554.  Copies  of 
comments  and  reply  comments  will  also 
be  available  finm  ITS,  at  2100  M  Street, 
N.W.,  Washington,  D.C.  20037,  or  by 
calling  (202)  875-3800. 

We  will  continue  to  treat  this 
proceeding  as  a  non-restricted 
rulemaking  for  purposes  of  the 
Commission’s  ex  parte  rules.  See 
generally  A7  CFR  §§  1.1200(a),  1.1206. 
For  further  information  contact  Steven 
Teplitz  or  Kyle  Dixon,  Policy  and 
Program  Planning  Division,  Common 
Carrier  Biireau,  at  (202)  418-1580. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-12074  Filed  5-7-97;  8:45  am] 


National  Oceanic  and  Atmospheric 
Administration 


Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
GuH  of  Mexico  and  South  Atlantic; 
Amendment  8;  Correction 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availabilify  of  an 
amendment  to  a  fishery  management 
plan;  correction.  | 

SUMMARY:  NMFS  published  a  document 
in  the  Federal  Roister  on  April  23, 

1997,  annoimcing  the  availability  of 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resoiuces  of  the  Gulf 
of  Mexico  and  South  Atlantic.  The  | 

document  contained  an  incorrect  LD.  I 

munber. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Mark  Godcharies,  813-225-2015.  ' 


In  the  Federal  Register  issue  of  April 
23, 1997,  in  FR  DOC  97-10555,  on  page 
19733,  in  the  second  column,  correct 
the  I.D.  munber  to  read:  (I.D.  041497C]. 

Authofit3r:  16  U.S.C.  1801  et  seq. 

Dated:  May  2, 1997. 

Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-12056  Filed  5-7-97;  8:45  am] 


BlUINQ  CODE  3510-22-F 


BiLLINQ  CODE  S712-01-P 


Correction 


DEPARTMENT  OF  COMMERCE 


50  CFR  Part  622 
[LD.  041597C] 
mN0648-AQ25 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  aind  applications  arid  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 

DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

May  2, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirementls)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1955, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the.  functions  of  the 
agency,  including  whether  the 
iMormation  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  vali^ty  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Office  for  Agriodture,  Office  of 
Information  and  Regulatory  Affiurs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20502  and  to. 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  May  be 
obtained  by  calling  (202)  720-6204  or 
(202)  720-6747. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iifformation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  340  Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  are  Plant  Pests  or  Which  There 
is  Reason  to  Believe  are  Plant  Pests. 

OMB  Control  Number:  0579-0085. 

Summary:  Information  collected 
includes  a  permit  application  and  a 
petition  for  nonregulated  status. 

Need  and  Use  of  the  Information:  The 
information  to  be  collect^  is  needed  to 
determine  the  risks  to  agriculture  and 
the  environment  firom  certain 
genetically  engineered  organisms  and 
products. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government 

Number  of  Respondents:  297. 

Frequency  of  Responses:  Reporting: 

On  occasion. 

Total  Burden  Hours:  5,028. 

National  Agricultural  Library 

Title:  Agroecosystem  Use  Survey. 

OMB  Control  Number:  0518-New. 

Summary:  Input  finm  members  of  the 
agriculture  and  research  community  is 
needed  to  estimate  the  demand  for  a 
digital  terrestrial  ecosystem  database. 

Need  and  Use  of  the  Information: 
Information  will  Im  used  to  determine 
necessary  actions  to  provide  terrestrial 
ecosystem  data  that  meets  customers 
needs  through  a  National  Data  Center 
for  Terrestrial  Ecosystems. 

Description  of  Respondents:  Federal 
Government;  Not-for-profit  institutions. 

Number  of  Respondents:  1,950. 

Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Hours:  293. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 

9, 1997. 

Cooperative  State  Research,  Education, 
and  Extmision  Service 

Title:  National  Research  Initiative 
Competitive  Grants  Program 
Application  Kit. 

OMB  Control  Number:  0524-0033. 

Summary:  Information  is  required 
fiom  applicants  including  projects 
sununaries,  descriptions  of  research  and 
supporting  documentation  of  an 
adininistrative  and  budgetary  nature. 


Need  and  Use  of  the  Information:  The 
information  is  us^  to  evaluate 
proposals  and  award  grants. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State,  Local  Or 
Tribal  GovenunenL 
Number  of  Respondents:  4,800. 
Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 
Total  Burden  Hours:  4,400. 

National  Agricultural  Statistics  Service 

Title:  Census  List  Enhancement 
Survey. 

OMB  Control  Number:  0535-New. 
Summary:  Respondents  provide  name 
and  address  for  inclusion  on  a  list  for 
the  Census  of  Agriculture. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  help  make 
sure  that  minority  farmers  are  not 
undercounted  on  the  Census  of 
Agriculture. 

Description  of  Respondents:  Farms. 
Number  of  Respondents:  2,100. 
Frequency  of  Responses:  Reporting: 
One  time  Chdy. 

Total  Burden  Hours:  175. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 

9. 1997. 

Rural  Busineaa-Cooperative  Service 

Title:  Cooperative  Value-Added 
Program. 

OMB  Control  Number:  0570-New. 
Summary:  Information  collected  fiem 
respondents  includes  an  application  for 
Federal  assistance  and  a  project 
proposal. 

Need  and  Use  of  the  Information  :'ThB 
information  will  used  to  determine 
eligibility  for  the  funding  of  programs 
that  will  encourage  value-added 
activities  to  enhance  the  economic 
sustainability  of  rural  communities. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Federal  Government; 
State,  Local  or  Tribal  Government. 
Number  of  Respondents:  75. 
Frequency  of  Responses: 
Recor^eeping;  Reporting:  On  occasion; 
Quarterly. 

Toted  Burden  Hours:  1,446. 

Emergency  processing  of  this 
submission  has  been  requested  by  May 

14. 1997. 

Food  and  Consumer  Services 

Title:  7  CFR  Part  226,  Child  and  Adult 
Care  Food  Program. 
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OMB  Control  Number:  0584-0055. 

Summary:  This  submission 
incorporates  requirements  of  an  interim 
rule  into  the  relations  for  the  Child 
and  Adult  Care  Food  Program.  These 
new  requirements  establish  a  two-tiered 
reimbursement  system  for  day  care 
homes  participating  in  the  program. 

Need  and  Use  of  the  Information:  The 
forms  included  are  designed  for  use  by 
Food  and  Consumer  Service  which 
administer  the  Child  and  Adult  Care 
Food  Program.  These  forms  also  give  a  ^ 
prototype  for  State  agencies  to  use  in 
developing  appropriate  application, 
agreements  and  reviewing  forms. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State.  Local  or 
Tribal  Government. 

Number  of  Respondents:  706,001. 

Frequency  of  Responses: 
Recor^eeping;  Reporting:  On  occasion; 
Monthly;  Semi-annually;  Annually; 
Biennially;  Daily. 

Total  Burden  Hours:  4,596,081. 

Donald  Holcher, 

Departmental  Clearance  Officer. 

[FR  Doc.  97-12020  Filed  5-7-97;  8:45  am] 
BNJJNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 
Offic*  of  the  Secretary 
[CN  97-002] 

Proposal  to  Reestablish  the  Advisory 
Committee  on  Universal  Cotton 
Standards 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice:  Proposal  to  reestablish 
the  Advisory  Committee  on  Universal 
Cotton  Standards. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  is  proposing  to 
reestablish  the  advisory  committee  to 
review  official  Univer^  Standards  for 
American  Upland  cotton  prepared  by 
USDA  and  make  recommendations 
regarding  the  establishment  or  revision 
of  the  standards. 

DATES:  Comments  must  be  received  by 
May  23. 1997. 

ADDRESSES:  Send  written  comments  to: 
Ross  Griffith.  Cotton  Marketing 
Specialist,  Cotton  Division,  AMS, 

USDA,  1400  Independence  Ave.,  S.W., 
Rm  2641-S,  Washington,  D.C.  20250- 
0224. 

FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Griffith  (202)  720-3193. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 


(Pub.  L.  No.  92-463),  notice  is  hereby 
given  that  the  Secretary  of  Agriculture 
intends  to  reestablish  ffie  Advisory 
Committee  on  Universal  Cotton 
Standards  composed  of  foreign  and 
domestic  representatives  of  the  cotton 
industry.  The  purpose  of  the  committee 
is  to  review  official  Universal  Standards 
for  U.S.  Upland  cotton  prepared  by 
USDA  and  make  recommendations 
regarding  the  establishment  or  revision 
of  the  standards. 

The  Secretary  has  determined  that  the 
work  of  the  committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  Department  of  Agricultvire. 
No  other  advisory  committee  in 
existence  is  capable  of  advising  and 
assisting  the  Department  on  the  task 
assigned,  nor  does  the  Department  have 
an  alternative  means  to  obtain  the 
technical  and  practical  expertise  needed 
fiom  private  industry. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  committee.  To 
ensure  that  the  recommendations  of  the 
committee  have  taken  into  accoimt  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  shall 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Balanced  committee  membmship 
would  be  attained  domestically  and 
internationally  through  the  following 
committee  composition: 

Representation  by  Domestic  Industry 

The  U.S.  cotton  industry’s  committee 
membership  will  be  comprised  of  12 
producers  and  ginners,  6  representatives 
of  merchandising  firms,  and  6 
representatives  of  textile  manufacturers. 
These  representatives  from  the  domestic 
industry  will  be  appointed  by  the 
Secretary  of  Agriculture. 

Each  member  Mrill  have  one  vote. 
Accordingly,  voting  privileges  will  be 
divided  as  follows: 

(1)  U.S.  cotton  producers  and 
ginners — 12  votes; 

(2)  U.S.  merchandising  firms — 6 
votes; 

(3)  U.S.  textile  manufacturers — 6 
votes. 

Representation  by  Foreign  Signatory 
Associations 

There  will  be  two  committee  members 
fiom  each  of  the  foreign  signatory 
associations.  These  committee  members 
will  be  designated  by  the  respective 
associations.  Voting  privileges  will  be 
divided  as  follows: 

(1)  Foreign  signatory  merchant 
associations — 6  votes; 


(2)  Foreign  signatory  spinner  ’  ■ 
associations — 6  votes. 

Dated:  May  2, 1997. 

Peariie  S.  Reed, 

Acting  Assistant  Secretary  for 
Administration. 

[FR  Doc.  97-11956  Filed  5-7-97;  8:45  am] 
BiLUNQ  CODE  341&-02-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Snowcreek  Golf  Course  Expansion 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


SUMMARY:  The  Forest  Service, 
Department  of  Agriculture,  issued  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  expansion  of  the 
Snowcreek  Golf  Course  on  National 
Forest  System  lands  on  Jime  26, 1995. 
This  notice  appeared  in  the  Federal 
Register  on  July  3, 1995  (Volume  60, 
Number  127,  Pages  34502-34504).  The 
proposed  expansion  is  located  adjacent 
to  the  Town  of  Mammoth  Lakes,  within 
the  boundary  of  the  Inyo  National 
Forest,  Mono  Coimty,  California.  This 
revised  notice  of  intent  is  to  provide 
notice  that  the  original  time  fiames 
outlined  in  the  notice  of  intent  that  was 
published  in  July  of  1995  have  been 
extended.  The  original  date  for  release 
of  the  Draft  EIS  was  August  1995,  and 
the  actual  release  date  was  December 
1995.  The  original  planned  release  date 
for  the  Final  EIS  and  decision  was 
December  1995,  and  the  revised  date  is 
now  June  of  1997.  All  other  information 
in  the  original  notice  of  intent  remains 
unchanged. 

ADDRESSES:  Dennis  Martin.  Forest 
Supervisor,  Inyo  National  Forest,  873 
North  Main  Street,  Bishop,  California 
93514,  ATTN:  Snowcreek 

FOR  FURTHER  MFORMATION  CONTACT: 
Direct  questions  about  this 
environmental  impact  statement  to  Bob 
Hawkins,  Winter  Sports,  Specialist.  Inyo 
National  Forest,  873  North  Main  Street, 
Bishop,  California  93514  or  telephone 
(619) 873-2400. 

Dated:  April  22, 1997. 

Dennis  W.  Martin, 

Forest  Supervisor. 

[FR  Doc.  97-12000  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Sea  Level  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timber  for  the 
Ketchikw  Area  Independent  Timber 
Sale  Program.  The  Record  of  Decision 
will  disclose  how  the  Forest  Service  1ms 
decided  to  provide  harvest  units,  roads, 
and  associated  timber  harvesting 
facilities.  The  proposed  action  is  to 
harvest  an  estimated  60  million  bomd 
feet  (mmbf)  of  timber  on  an  estimated 
2,500  acres.  A  range  of  alternatives  will 
be  developed  and  include  a  no-action 
alternative.  The  proposed  timber  harvest 
is  located  within  Tongass  Forest  Plan 
Management  Area  K35,  VCU’s  746,  753, 
745.2,  755.2,  756,  757  and  759  on 
Revillagigedo  (Revilla)  Islimd,  Alaska, 
on  the  Ketchikan  Ranger  District  of  the 
Ketchikan  Area  of  the  Tongass  National 
Forest. 

EFFECTIVE  DATE:  Comments  concerning 
the  scope  of  this  project  should  be 
received  by  June  15, 1997. 

ADDRESSES:  Please  send  written 
comments  and  suggestions  concerning 
the  scope  of  this  project  to:  District 
Ranger;  Ketchikan  Ranger  District; 
Tongass  National  Forest,  Ketchikan 
Area;  Attn:  Sea  Level  EIS,  3031  Tongass 
Avenue;  Ketchikan,  AK  99901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Bill  Nightingale, 
District  Planning  Staff  Officer  or  to 
Jimmy  Deherrera,  District  Ranger, 
Ketchikan  Ranger  District,  Tongass 
National  Forest,  3031  Tongass  Ave., 
Ketchikan,  AK  99901,  telephone  (907) 
225-2148. 

SUPPLEMENTARY  INFORMATION: 

(1)  Public  Partic4>ation 
Public  participation  will  be  an 
integral  component  of  the  study  process 
and  will  be  especially  important  at 
several  points  during  the  analysis.  The 
first  is  during  the  scoping  process.  The 
Forest  Service  will  be  seeldng 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  individuals  and  organizations  that 
mayjie  interested  in,  or  affected  by,  the 
proposed  activities.  The  scoping  process 
will  include:  (1)  identification  of 
potential  issues;  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and,  (3) 


elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review.  Public 
scoping  meetings  are  scheduled  in 
Alaska  at  Saxman,  May  21, 1997,  and 
Ketchikan,  May  22, 1997.  Written 
scoping  comments  are  being  solicited 
through  a  scoping  package  ffiat  will  be 
sent  to  the  project  mailing  list  For  the 
Forest  Service  to  best  use  the  scoping 
input,  comments  should  be  received  by 
June  15, 1997. 

Tentative  issues  identified  for 
analysis  in  the  EIS  include  the  potential 
effects  of  the  project  on  the  relationship 
of  the  project  to:  subsistence  resources, 
old-growth  ecosystem  management  amd 
the  maintenance  of  habitat  for  viable 
populations  of  wildlife  and  plant 
species,  timber  sale  economics,  timber 
supply,  visual  and  recreational 
resources,  anadromous  fish  habitat, 
potential  road  coimections  on  Revilla 
Island,  soil  and  water  resources,  cultural 
resources.  Misty  Fiords  National 
Monument  wilderness  values,  and 
others. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  “no 
action”  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  December  1997.  Public  comment  on 
the  Draft  EIS  will  be  solicited  for  a 
minimum  of  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  Subsistence 
hearings,  as  provided  for  in  Section  8  of 
the  Al^ka  National  Interest  Lands 
Conservation  Act  (ANILCA),  are 
planned  during  this  45-day  comment 
period.  The  Final  EIS  is  anticipated  by 
June  1998. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  proc»diual  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.8  in  addressing 
these  points. 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
EIS  statements  must  structure  their 
participation  in  the  environmental 


review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NEDC,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  imtil  after 
completion  of  the  Final  EIS.  City  of 
Angoon  v.  Model,  Harris,  (9th  Circuit, 
1986),  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  Final  EIS. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  propos^  action  and  will  be 
available  for  public  inspection. 
Conunents  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  imder 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Fie^om  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  siich 
confidentiality  should  be  aware  that, 
imder  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency’s  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits 

Permits  required  for  implemenfotion 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers 

— ^Approval  of  the  discharge  of  dredged 
or  fiU  materials  into  waters  of  the 
United  States  imder  Section  404  of 
the  Clean  Water  Act 
— ^Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  undm  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899 

2.  Environmental  Protection  Agency 

— National  Pollutant  Discharge 
Elimination  System  (402)  Permit 
— Review  Spill  Prevention  Control  and 
Countermeasure  Plan 
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3.  State  of  Alaska,  Department  of 
Natural  Resources 

— ^Tideland  Permit  and  Lease  or 
Easement 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit 
— Certification  of  Qjmpliance  with 
Alaska  Water  Quality  Standards  (401 
Certification) 

RB^toiMrible  Official 
Bradley  E.  Powell.  Forest  Supervisor, 
Ketchikan  Area,  Tongass  National 
Forest,  Federal  Building,  Ketchikan, 
Alaska  99901,  is  the  responsible  official. 
The  responsible  official  will  consider 
the  comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  inalring  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

Dated:  May  1, 1997. 

Robert  L.  Van^tt, 

Acting  Forest  Supennsor. 

[FR  Doc.  97-11975  Filed  5-7-97;  8:45  am] 
BaUNQ  CODE  3410-11-11 

DEPARTMENT  OF  AQRICULTURE 
Forest  Service 

Rock  Mountain  Region;  Environmental 
Impact  Statement  for  Uncompahgre 
National  Forest  Travel  Plan;  Grand 
Mesa,  Uncompahgre  aixJ  Qurmison 
National  Forests;  Gunnison,  Hinsdale, 
Mesa,  Montrose,  Ouray,  San  Juan  and 
San  Miguel  Counties,  Colorado 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

RESPONSIBLE  OFRCIAL:  Robert  Storch, 
Forest  Supervisor  of  the  Ckand  Mesa, 
Uncompahgre,  and  Gunnison  National 
Forests,  22550  Highway  50,  Delta, 
Colorado  81416. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  revise  the 
existing  Uncompahgre  National  Forest 
Travel  Plan.  The  existing  travel  plan 
was  implemented  in  1984  as  directed  by 
the  1983  Land  and  Resource 
Management  Plan  for  the  Grand  Mesa, 
Uncompahgre  and  Gimnison  National 
Forests.  The  1991  Amended  Land  and 
Resource  Management  Plan  for  the 
Ckand  Mesa.  Uncompahgre  and 
Gunnison  National  Forests  identified  a 
need  to  refine  travel  management  on  the 
Forest. 

The  purpose  of  revising  the  existing 
Uncompahgre  National  Forest  plan  is  to 


provide  safe  access  to  and  through  the 
National  Forest  to  support  resoiuce 
management  and  to  provide  a  variety  of 
recreation  opportunities  for  public 
users,  while  protecting  the  environment. 

Reasons  why  the  National  Forest  is 
proposing  to  revise  the  existing  travel 
plan  include:  1)  There  is  a  need  to  plan 
for  the  current  as  well  as  the  future 
recreation  demands  which  will  be 
placed  on  the  Forest.  There  has  been  an 
increase  in  the  amoimt  and  a  change  in 
the  type  of  public  recreational  travel  on 
the  Uncompahgre  National  Forest  since 
1984.  2)  There  is  a  need  to  provide 
transportation  systems  that  provide 
recreational  opportunities  for  many 
different  users.  Most  transportation 
routes  on  the  Uncompahgre  National 
Forest  developed  as  access  for 
conunodity  uses,  such  as  livestock 
grazing,  timber  harvesting  and  mining, 
and  were  not  designed  or  located  for 
recreational  travel.  3)  There  is  a  need  to 
restrict  indiscriminate  vehicle  travel  off 
of  roads  and  trails.  Currently  much  of 
the  Uncompahgre  National  Forest  has 
an  open  travel  designation,  which 
means  off-route  travel  with  motorized 
vehicles  is  allowed  so  long  as  resource 
damage  does  not  occur.  However, 
implanned  and  unauthorized  routes 
have  developed  through  off-route  use, 
and  efforts  to  close  routes  or  restrict 
travel  to  meet  Forest  Plan  objectives 
have  been  ineffective  as  a  result  of  the 
open  travel.  4)  There  is  a  need  to  make 
travel  management  consistent  between 
the  four  Ranger  Districts  on  the 
Uncompahgre  National  Forest  and  the 
various  Counties,  especially  concerning 
travel  by  off-highway  vehicles  (OHVs). 

The  decisions  to  be  made  in  revising 
the  Uncompahgre  National  Forest 
Travel  Plan  include:  1)  Determining 
which  area-wide  travel  management 
option(s)  will  be  applied  to  what 
specific  areas.  Options  are:  (a)  open 
travel,  off-route  travel  by  motorirsd  and 
mechanized  vehicles  is  allowed,  (b) 
restricted  travel,  travel  by  motorized 
and  mechanized  vehicles  is  allowed 
only  on  designated  routes  with  the 
possible  exception  of  snowmobile  travel 
occurring  on  snow.  ((^  closed  travel, 
travel  by  motorized  and  mechanized 
vehicles  is  not  allowed.  2)  Determining 
which  Recreation  Opportunity 
Spectrum  (ROS)  setting  will  be 
maintained  in  specific  areas.  3) 
Determining  the  roads  and  trails  that 
will  comprise  the  transportation  system 
for  the  Uncompahgre  National  Forest  4) 
Determining  the  uses  to  be  allowed  on 
each  specific  road  and  trail.  5) 
Amending  the  Forest  Plan  to 
incorporated  changes  needed  based  on 
the  four  previous  decisions. 


The  Forest  Service  held  a  series  of  38 
public  meetings  between  April  1994  and 
June  1996  to  discuss  travel  management 
issues  and  alternatives.  Written 
comments  from  people  unable  to  attend 
these  meetings  were  also  accepted.  As  a 
result,  the  following  issues  were 
identified;  1)  Open  road/trail  density 
exceeds  Forest  Plan  standards  (as 
related  to  habitat  effectiveness)  in  some 
areas.  2)  Unauthorized  routes  are 
developing  on  National  Forest  System 
land.  3)  Closing  some  and  designating 
other  routes  will  result  in  incrrased  use 
and  damage  from  concentrating  use  on 
the  remaining  open  routes.  4)  Riparian/ 
acquatic  habitats  and  other  special 
resources  need  to  be  protected.  5)  Wet 
season  access  needs  to  be  managed  to 
prevent  damage  to  vegetation,  soils  and 
water  quality.  6)  There  are  conflicts 
between  di^rent  types  of  recreational 
users.  7)  Indiscriminate  motorized  travel 
during  hunting  season  conflicts  between 
different  types  of  recreational  users.  7) 
Indiscriminate  motorized  travel  during 
himting  season  conflicts  with  hvmting 
experience  and  results  in  unauthoriz^ 
route  development  8)  Habitat  capability 
is  affected  by  travel.  9)  Big  game 
distribution  is  affected  by  travel.  10) 
There  are  conflicts  with  winter 
recreation  and  big  game  winter  range. 

11)  There  are  coiiflicts  with  existing  and 
proposed  routes  in  important  habitat 

12)  Threatened,  endarijgered  and 
sensitive  species  and  their  habitat  needs 
to  be  protected. 

As  a  result  of  public  input,  five 
alternatives  were  developed  and  will  be 
analyzed  in  the  environmental  impact 
statement  Alternatives  vary  in  the 
emphasis  placed  on  providing  different 
recreational  opportunities;  ranging  from 
providing  more  non-motorized  settings, 
to  providing  more  motorized  settings,  to 
no  change  (no  action).  Restricting  travel 
by  motorized  and  mechanized  vehicles 
to  routes  designated  for  those  types  of 
use  is  common-to  the  four  action 
alternatives. 

The  decision  to  prepare  an 
environmental  impact  statement  is  a 
result  of  preliminary  analysis  indicating 
that  some  of  the  effects  to  the  human 
environment  from  revising  the  Travel 
Plan  may  be  significant  All  public 
comment  received  to  date  will  be 
considered  in  this  analysis.  Parties  who 
previously  expressed  interest  have  been 
informed  individually  by  mail  that  thin 
analysis  is  continuing.  No  additional 
public  meetings  are  planned:  however, 
the  Forest  Service  will  consider  any- 
new  information  that  may  be  received  as 
a  result  of  this  notice  of  intent  Written 
comment  should  be  sent  by  May  15, 
1997. 
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DATES:  Publication  of  Draft  EIS:  June 
1997;  Final  EIS:  September  1997. 

ADDRESSES:  Send  written  comments  to 
Uncompahgre  National  Forest  Travel 
Plan,  USDA  Forest  Service,  2250 
Highway  50,  Delta,  03  81416. 

FOR  FURTHER  mFORMAHON  CONTACT: 

Steve  Hemphill,  Team  Leader.  Phone: 
970-874-6600.  FAX:  970-874-6698. 

SUPPLEMENTARY  INFORMATION:  The 
commmit  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  ^erts  an  agency  to  the 
reviewer’s  position  and  ccmtentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519, 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
803  F.2d  1016, 1022  (9th  Or.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
propose  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  them  and  respond  to  them  in 
the  final  environment^  impact 
statement. 

To  assist  the  Forest  Service 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  to  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 


Dated:  21, 1997. 

Robert  L.  Stmcfa,  , 

Forest  Supervisor. 

[FR  Doc.  97-11949  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Southwest  Washington  Provinciai 
Advisory  Committee  Meeting  Notice 

AQENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee 
meet  on  May  21, 1997,  at  the  Pack 
Forest  Conference  Center  (Pack  Hall)  in 
Eatonville,  Washington.  For  directions 
call  (360)  891-5102.  The  meeting  will 
begin  at  10  a.m.  and  continue  imtil  5 
p.m.  The  purpose  of  the  Advisory 
Committee  meting  is  to  (1)  Utilira  the 
Province  Health  Matrix  and  Watershed 
Analyses,  to  advise  on  proposed  Timber 
sales,  for  the  Wind  River  and  White 
Salmon  Basins,  and  (2)  Present  draft 
alternatives  on  the  Qspus  Adaptive 
Management  Area. 

Agmda  items  to  be  covered  include: 
(1)  1997—1998  Umber  Sale  Program  on 
the  Wind  River  and  White  Sidmon 
Basins,  (2)  Updates  from  Subcommittees 
on  the  Social  and  Economic  Indicators 
of  Basin  Health,  (3)  Presentation  of  draft 
alternatives  for  the  Cispus  Adaptive 
Management  Area,  (4)  Update  on  Plum 
Creek  Land  Exchange,  and  (5)  Public 
Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  The  “open  forum” 
provides  opportimity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
open  forum  is  scheduled  as  part  of 
agenda  item  (5)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
conunittee  welcomes  the  public’s 
writtmi  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questimis  regarding  this  meeting 
to  Sue  Lampe,  PubUc  Affdrs,  at  (360) 
891-5091,  or  write  Forest  Headquarters 
Office,  Gifford  Pinchot  National  Forest, 
10600  NE  51st  Circle,  Van(X)uver,  WA 
98682. 

Dated:  May  2, 1997. 

Claire  LavaedeL 
Deputy  Forest  Supavisor. 

(FR  Doc.  97-12022  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Rasouroea  Conaarvation 
Sarvica 

Prc^ioaad  Changa  to  Saction  IV  of  tha 
FMd  Offica  Tachnical  Gulda  (FOTG)  of 
ttta  Natural  Raaourcaa  Conservation 
Sarvica  in  Louialana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  availabihty  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices  for 
review  and  comment. 


SUMMARY:  It  is  the  intention  of  the  NRCS 
in  Loviisiana  to  issue  revised 
conservation  practice  standards: 
Firebreak  (code  394),  Forest  Stand 
Improvement  (code  666),  Prescribed 
Burning  (code  338),  Tree/shrub 
Establi^unent  (code  612),  Tree/shrub 
Pruning  (code  660),  Access  Road  (code 
560),  Waste  Stors^e  Facility  (code  313), 
and  Composting  Facility  (code  317),  in 
Section  IV  of  the  FOTb. 

DATES:  Comments  will  be  received  on  or 
before  June  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Donald  W. 
Gohmert,  ^te  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
3737  Government  Street,  Alexandria, 
Louisiana  71302.  Copies.of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  A^culture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  orit 
Highly  Modible  land  and  w^land 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Louisiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Louisiana  regarding 
disposition  of  those  comments  and  a 
fin^  determination  of  change  will  be 
made. 

Dated:  April  29, 1997. 

Donald  W.  Gohmert, 

State  Conservationist,  USDA,  Natural 
Resources  Conservation  Service. 
pTt  Doc.  97-11997  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank.  USDA. 
ACTION:  Staff  briefing  for  the  Board  of 
Directors. 

TIME  AND  DATE:  2  p.m.,  Wednesday,  May 

14. 1997. 

PLACE:  Room  5066,  South  Building, 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 
discussion  involving  FOC  rulemaking 
affecting  the  Bank  and  RUS 
telecommunications  programs; 
proposed  budget  for  FY  1998;  proposed 
rules  7  CFR  parts  1610  and  1735; 
directors’  liability  insurance;  Federal 
Credit  Reform  accountii^  procedures; 
and  status  of  State  Telecommunications 
Modernization  Plans. 

ACTION:  Regular  Meeting  of  the  Board  of 
Directors. 

TWE  AND  DATE:  9  a.m.,  Thvusday,  May 

15. 1997. 

PLACE:  Room  0305,  South  Building. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSM>ERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
■meeting: 

1.  Call  to  Order. 

2.  Action  on  Minutes  of  December  11, 
1996,  Board  meeting. 

3.  Report  on  loans  approved  first  and 
second  quarters  of  FY  1997. 

4.  Report  on  requests  for  waiver  of 
"prepayment  premium  for  first  and 
second  quarters  of  FY  1997. 

5.  Summary  of  financial  activity  for 
first  and  second  quarters  of  FY  1997. 

6.  Consideration  of  resolution  to 
establish  a  date  for  the  biennial  meeting 
of  stockholders  and  the  “as  of  date”  for 
determining  voting  rights. 

7.  Establish  date  and  location  of  next 
regular  Board  meeting. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  L.  Eddy,  Deputy  Assistant 
Governor,  Rural  Telephone  Bank,  (202) 
720-9554. 

Dated:  May  2. 1997. 

Wally  Beyer, 

Governor,  Rural  Telephone  Bank. 

[PR  Doc.  97-12091  Filed  5-5-97;  4:42  pm] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  883] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Mesa,  AZ 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  U.S.C.  81a-61u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Orden 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  City  of  Mesa,  Arizona 
(the  Grantee),  has  made  application  to 
the  Board  (FTZ  Docket  16-96,  61  FR 
9675, 3/11/96),  requesting  the 
establishment  of  a  foreign-trade  zone  at 
a  site  in  Mesa,  Arizona,  adjacent  to  the 
Phoenix  Customs  port  of  entry;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Regisler,  and  the  Board  adopts  the 
findings  and  recommendations  of  die 
examiner’s  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board’s 
relations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  221,  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Bo^’s  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
April  1997. 

Foreign-Trade  Zones  Board. 

William  M.  Daley, 

Secretary  (rf Commerce.  Chairman  and 
Executive  Officer. 

Attest 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  97-12047  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-657-805] 

Extruded  Rubber  Thread  From 
Malaysia;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  restilts  of  review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  results  of  the 
fourth  antidumping  duty  administrative 
review  of  extruded  rubber  thread  fiom 
the  Malaysia.  The  review  covers  three 
manufecturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1, 1995  through 
September  30, 1996. 

EFFECTIVE  DATE:  May  8, 1997. 

FOR  FURTHER  BIFORMATION  CONTACT: 
Matthew  Blaskovich  or  Jim  Teipstra, 
AD/CVD  Enforcement,  Group  11,  Office 
IV,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230,  telephone: 
(202)  482-5831/3965. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  the  Uruguay  Roimd  Agreements  Act 
(245  days  from  the  last  day  of  the 
anniversary  month  for  preliminary 
determinations,  120  additional  days  for 
final  determinations),  pursuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  October 

31, 1997.  See  Memorandum  to  Robert  S. 
LaRussa  dated  April  30, 1997. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amend^  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  May  1. 1997. 

Jeffiey  P.  Bialos 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

[FR  Doc.  97-12046  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-688-028] 

Notice  of  PrelimirMry  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Thm  Bicycle,  From  Japan 

AQBICY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  We  preliminarily  determine 
that  sales  of  roller  chain,  other  than 
bicycle,  from  Japan  have  been  made 
below  normal  value  (NV).  We  also 
preliminarily  determine  that  one 
manufscturer/exporter  under  review 
had  no  scdes  or  shipments  of  the  subject 
merchandise  diuing  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

EFFECTIVE  DATE:  May  8, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Katt,  Jack  K.  Dulberger,  or  Ron 
Trentham,  AD/CVD  Enforcement  Group 
n.  Office  Four,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-5253,  (202)  482-4793,  or 
(202)  482-0498,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  to  the 
Act  by  the  Uruguay  Roimd  Agreements 
Act  (URAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
Department’s  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  the  antidumping 
finding  on  roller  chain,  other  than 
bicycle,  from  Japan  in  the  Federal 
Register  on  April  12, 1973  (38  FR  9926) 
(Roller  Chain).  On  April  3, 1996,  the 
Department  published  a  notice  of 
“Opportunity  to  Request  an 
Administrative  Review’’  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  ^m  Japan  covering 
(he  period  April  1, 1995,  through  March 
31, 1996  (POR)  in  the  Federal  Register 
(60  FR  17052).  In  accordance  with  19 
CFR  353.22(a)(2),  on  April  25. 1996,  the 
petitioner,  American  Qiain  Association 


(ACA),  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  for  the 
following  six  manufactiirers/exporters 
of  roller  chain  in  Japcm:  (1)  Daido  Kogyo 
Co.,  Ltd.  (Daido);  (2)  Enuma  Chain  M%. 
Co.,  Ltd.  (Enuma);  (3)  Izumi  Chain 
Manufacturing  Co.  Ltd.  (Izumi);  (4) 
Hitachi  Metals  Techno  Ltd.  (Hitaclu);  (5) 
Pulton  Chain  Co.,  Ltd.  (Pulton);  and  (6) 
R.K.  Excel  Co.  Ltd.  (RK)  (collectively, 
the  respondents).  On  April  30, 1996, 
Izumi,  Daido,  and  Enuma  also  requested 
that  the  Department  conduct  an 
administrative  review  of  their 
shipments  of  roller  chain  to  the  United 
States  during  the  POR.  In  their  April  30, 
1996  letters,  Daido  and  Enuma  also 
requested  partial  revocation  of  the 
finding  as  to  themselves,  pursuant  to 
section  353.25(b)  of  the  Department’s 
regulations.  On  May  24, 1996,  the 
Department  published  a  notice  of  . 
initiation  of  administrative  review  (61 
FR  26158)  for  the  period  April  1, 1995, 
through  March  31, 1996.  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  a 
preliminary  determination  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  On  August  8, 1996, 
the  Department  extended  the  time  limit 
for  the  preliminary  and  final  results  of 
this  case.  See  Notice  of  Extension  of 
Time  Limits  of  Antidumping  Duty 
Administrative  Review,  61  FR  68237 
(December  27, 1996). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  the  further 
manufacturing  costs  for  merchandise 
produced  by  Enuma  during  March  1997. 
The  results  of  this  verification  are 
outlined  in  the  public  version  of  the 
verification  report  on  file  in  room  B-099 
of  the  main  Commerce  building.  (See 
April  2, 1997,  Memorandum  to  the  File 
from  Jack  K.  Dulberger  and  Justin  Jee.) 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  “roller 
ch^,  other  than  bicycle,’’  as  used  in 
this  review,  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmissions  and/or  conveyance.  This 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articiilate  inside  frt>m 


the  biishings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  Imshings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  links,  or 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyor  chain. 
This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain  is  currently 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  7315.11.00  throu^ 
7619.90.00.  Althorigh  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purpioses,  the 
written  description  remains  dispositive. 

Period  of  Review 

The  POR  is  April  1, 1995,  through 
March  31, 1996. 

Non-Shipper 

Hitachi  claimed  in  an  August  5, 1996 
letter  to  the  Department  that  it  did  not 
have  shipments  during  the  POR,  which 
we  confirmed  with  the  United  States 
Customs  Service.  Since  Hitachi  made  no 
shipments  of  the  subject  merchandise 
during  the  POR,  and  is  not  an  exporter 
or  prc^ucer  as  defined  in  section 
771(28)  of  Act,  we  are  rescinding  thiw 
review  with  respect  to  Hitachi.  See 
Antidumping  Duties;  Countervailing 
Duties;  Notice  of  Proposed  RulemaUng, 
Sec.  351.213(d)(3),  (61  FR  7308,  7365) 
(February  27, 1996).  Consequently, 
Hitachi’s  cash  deposit  rate  will  continue 
to  be  that  established  in  the  most 
recently  completed  final  results.  (For 
further  discussion  of  Hitachi,  see  the 
Memorandum  to  the  File  from  Jack 
Dulberger,  dated  April  1, 1997,  on  file 
in  room  B-099  of  the  main  Commerce 
building.) 

Facts  Available 

Pulton 

During  the  current  POR,  the 
Department  requested  that  Pulton  report 
its  sales  of  all  roller  chain  models  sold 
in  the  home  market.  Despite  our  request. 
Pulton  did  not  report  its  sales  of  all 
home  market  models,  but  rather  chose 
to  report  only  its  home  market  sales  of 
models  which,  according  to  Pulton, 
were  the  most  similar  models  to  the 
models  sold  in  the  United  States.  In 
addition.  Pulton  failed  to  provide  the 
requested  difference  in  merchandise 
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(DIFMER)  information  for  all  home 
market  models.  Therefore,  the 
Department  was  unable  to  determine 
whether  other  home  market  models 
were  sufficiently  similar  for  comparison 
purposes. 

On  February  5, 1997,  the  Department 
issued  a  supplemental  questionnaire  to 
Pulton,  requesting  additional 
information  on  the  home  market  models 
and  the  DIFMER  calculations.  In  the 
same  questionnaire,  the  Department  also 
requested  constructed  value  (CV) 
information  pertaining  to  the  models 
sold*in  the  U.S.  market.  In  both 
instances,  the  Department  advised 
Pulton  that  failing  to  provide  the 
requested  information  may  result  in  the 
application  of  facts  available  (FA). 

m  response  to  the  February  5, 1997, 
supplemental  questionnaire.  Pulton 
stat^  that  the  DIFMER  data  for  the 
home  market  sales  “is  not  currently 
available;”  and  regarding  the  CV 
information  Pulton  stated  that  “no 
response  is  required.”  See  Pulton’s 
February  10, 1997  Supplemental 
Questionnaire  Response.  On  February 
24, 1997,  the  Department  provided 
Pulton  with  an  additional  opportunity 
to  submit  a  complete  response  to  the 
Department’s  February  S,  1997, 
supplemental  questionnaire.  In  the 
supplemental  letter  to  Pulton,  the 
Department  informed  Pulton  that 
should  it  fail  to  provide  the  requested 
information,  the  Department  may  apply 
adverse  FA  in  its  determination.  On 
February  24, 1997,  Pulton  responded  to 
the  Department’s  additional  request  for 
information  by  stating  that  it  would  not 
provide  additional  information  because 
of  the  “burden  and  expenses  involved” 
including  “a  substantial  amount  of  time 
and  research  *  *  *  plus  legal 
expenses.”  Pulton  did  not  propose  any 
alternatives  to  the  Department.  See  the 
February  24, 1997  Letter  firom  Pulton  to 
the  Department 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  FA  in  reaching  the  applicable 
determination. 

Section  782(d)  provides  certain 
conditions  that  must  be  satisfied  before 
the  Department  may,  subject  to 
subsection  (e),  disregard  all  or  part  of 
the  information  submitted  by  a 
respondent.  First,  this  section  states  that 
if  the  Department  determines  that  a 
response  to  a  request  for  information 
does  not  comply  with  the  request,  it 


shall  promptly  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  with  an 
opportunity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
established  for  the  completion  of  the 
review.  Section  782(d)  continues  that  if 
the  party  submits  further  information  in 
response  to  the  deficiency  and  the 
Department  finds  the  response  is  still 
deficient  or  submitted  beyondkthe 
applicable  time  limits,  the  Department 
may  disregard  all  or  part  of  the  original 
and  subseouent  responses. 

As  notea  above,  on  several  occasions 
the  Department  notified  Pulton  of  the 
nature  of  its  deficiencies  and  provided 
Pulton  with  the  opportunity  to  submit 
the  requested  DIFMER  information  for 
those  home  market  models  which  were 
not  reported  on  the  home  market  sales 
listing.  On  each  occasion  Pulton  failed 
to  provide  the  requested  data,  declined 
to  provide  an  explanation  for  the 
deficient  nature  of  its  responses,  and 
failed  to  provide  the  Department  with 
any  suggested  alternatives  for  the 
requested  data. 

Because  the  DIFMER  information  for 
these  models  was  not  provided  by 
Pulton  and  there  were  other  unreported 
home  market  models  with  physical 
characteristics  identical  to  the  two 
models  reported  by  Pulton,  the 
Department  does  not  have  complete 
information  on  sales  of  identic^ 
merchandise  and  is  imable  to  determine 
whether  any  of  Pulton’s  uiueported 
home  market  models  passed  the 
Department’s  20  percent  DIFMER  test 
and  should  be  included  in  the 
calculation  of  NV  for  the  preliminary 
results.  In  addition,  no  CV  information 
was  supplied.  Therefore,  the 
Department  is  compelled  to  use  total  FA 
with  regard  to  Pulton. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  (SAA)  at  870. 
Pulton’s  failure  to  report  the  DIFMER 
data  requested  by  the  Department, 
despite  several  warnings  by  the 
Department  regarding  the  consequences 
of  such  an  action,  demonstrates  Uiat 
Pulton  has,  to  date,  failed  to  cooperate 
to  the  best  of  its  ability  in  this  review. 
Thus,  in  selecting  among  the  FA  for 
Pulton,  an  adverse  inference  is 
warranted.  Section  776(b)  states  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from:  (1)  The 
petition;  (2)  the  final  determination  in 
the  LTFV  investigation;  (3)  any  previous 
review  under  section  751  of  the  Act  or 


investigation  imder  section  753  of  the 
Act;  or  (4)  any  other  information  placed 
on  ffie  record.  See  also  SAA  at  829-831. 

Therefore,  we  are  applying  as  total 
adverse  FA  the  rate  of  43.29  percent. 

This  rate  represents  the  highest 
calculated  rate  for  Pulton  fiom  any  prior 
segment  of  this  proceeding  (i.e.,  the 
margin  calculated  for  Pulton  in  the  first 
administrative  review  (46  FR  44488, 
September  4, 1981)). 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on 
secondary  informatiou  in  using  FA,  it 
must,  to  the  extent  practicable, 
corroborate  that  information  firom 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
“corroborate”  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  vcdue  [see  SAA  at  870). 
However,  unlike  other  types  of 
information  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations  and  reviews.'  Thus,  in  an 
administrative  review,  if  the  Department 
relies  on  a  calculated  dumping  margin 
fix)m  a  prior  segment  of  the  proceeding, 
as  FA,  the  Department  can  normally  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 
with  the  corroboration  requirements  of 
section  776(i)  of  the  Act.  See 
Antifiriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.,  62  FR 
2083,  2087  (January  15,1997)(AFBs). 
Furthermore,  there  is  no  reliable 
evidence  on  the  record  indicating  that 
this  selected  margin  is  not  appropriate 
as  adverse  FA.  See  Id.,  at  2088.  The 
Department  has,  in  an  earlier  segment  of 
this  proceeding,  applied  a  rate  of  43.29 
percent  as  “best  information  available. 
(BIA).”  See  Final  Results  of 
Antidumping  Administrative  Review: 
Roller  Chain,  Other  Than  Bicycle,  From 
Japan,  62  FR  5590,  5591  (December  4, 
1996)  (1993-1994  POR).  (For  further 
discussion  of  FA  for  Pulton,  see  the 
Memorandum  fit>m  HollytKuga  to 
Jeffi^y  P.  Bialos  dated  April  15, 1997,  on 
file  in  room  B-099  of  the  main 
Commerce  building). 

Enuma 

Enuma  reported  that  it  owned  part  of 
a  Japanese  trading  company,  Daido 
Tsusho.  Daido  Tsusho,  in  turn,  owns  a 
U.S.  sales  subsidiary,  Daido 
Corporation.  In  the  U.S.  market,  Enuma' 
makes  all  U.S.  sales  through  Daido 
Tsusho,  which  then  resells  the  subject 
merchandise  either  directly  to 
unaffiliated  U.S.  customers,  or  to  Daido 
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Corporation.  Daido  Corporation  then 
resells  the  subject  merchandise  to 
unaffiliated  U.S.  customers. 

Despite  owning  less  than  five  percent 
of  Daido  Tsusho  during  this  review 
segment,  Enuma  characterized  its 
relationship  with  Daido  Tsusho  and 
Daido  Corporation  as  “affiliated” 
throughout  its  questionnaire  response. 
Furthermore,  Enuma  reported  its  direct 
sales  made  through  Daido  Tsusho  as 
export  price  (EP)  sales  and  its  sales 
made  through  Daido  Corporation  as 
constructed  export  price  (CEP)  sales.  In 
addition,  in  its  claim  for  a  CEP  offset, 
F.Tiinna  characterized  the  companies  as 
being  affiliated. 

We  also  note  that  in  prior 
administrative  reviews,  Enuma  had  a 
greater  equity  share  in  Daido  Tsusho 
and,  as  a  result,  the  Departmmit 
considered  these  parties  to  be  “related” 
or  “affiliated”.  During  the  1992-1993 
review  period,  Enuma's  equity  share 
dropped  to  its  current  level.  Given  that 
Enuma  now  owns  less  than  five  percent 
of  Daido  Tsusho,  the  two  comp«mies  are 
no  longer  considered  affiliated  under 
section  771(33)(E)  of  the  Act  Moreover, 
there  is  no  other  information  on  the 
record  of  this  review  at  this  time 
indicating  affiliation,  pursuant  to 
section  771(33)  of  the  Act,  between 
these  two  entities.  Accordingly,  for 
purposes  of  these  preliminary  results, 
we  find  that  Enuma  is  not  affiliated  with 
either  Daido  Tsusho  or  Daido 
Corporation.  Since  we  do  not  consider 
these  entities  to  be  affiliated,  we  believe 
that  the  appropriate  U.S.  transactions  to 
be  reviewed  are  those  between  Enuma 
and  Daido  Tsusho. 

Section  776(a)  of  the  Act  authorizes 
the  Department,  subject  to  section 
782(d),  to  use  FA  when  necessary 
information  is  not  available  on  the 
record.  Given  that  Enuma  has  not 
reported  its  sales  to  Daido  Tsusho  in  the 
U.S.  sales  listing,  we  caimot  calculate 
United  States  price  with  respect  to 
Enuma.  Therefore,  we  are  compelled  to 
use  FA. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  thcrt  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  As  noted  above,  Enuma,  in 
its  questionnaire  response,  in  various 
places,  expressly  characterized  Enuma 
and  Daido  Tsusho  as  affiliated  when  in 
fact  they  do  not  appear  to  be  affiliated. 
Also,  Enuma  did  not  report  the  proper 
U.S.  sales  data.  However,  we  note  that 
the  Department  did  not  specifically 
request  that  Enuma  provide  this  data  in 
its  supplemental  questionnaires. 
Thwefore,  for  purposes  of  these 
preliminary  results,  we  do  not  believe 


an  adverse  inference  is  warranted  and 
are  applying  non-adverse  FA  under 
Section  776  of  the  AcL  We  are  applying, 
as  non-adverse  FA,  the  simple  average 
of  the  calculated  dumping  rates  for 
Daido,  Izumi,  and  RK  (i.e.,  those 
respondents  in  this  segment  of  the 
proceeding  whose  margins  are  not  based 
on  adverse  FA). 

For  purposes  of  die  final  results,  we 
will  request  that  Enuma  report  ail  U.S. 
sales  made  to  Daido  Tsusho,  and 
provide  any  additional  explanations 
and/or  clarifications  regarding  the 
nature  of  the  affiliation' and  any  forms 
of  control  between  the  two  companies. 
The  Department  is  mindful  of  the  need 
for  accuracy  in  representations  made  in 
questionnaire  responses  which  the 
Department  must  rely  upon  in  making 
its  decisions.  Inaccurate  responses 
undermine  the  integrity  of  the  review 
process.  We  therefore  will  take  the 
accuracy  of  Enuma’s  overall  responses 
into  account  in  our  final  results. 

Product  Cmnpariaons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents,  covered 
by  the  description  in  the  “Scope  of  the 
Review”  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
datarmining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product, 
based  on  the  following  three  product 
characteristics  listed  in  order  of 
importance:  (1)  The  type  of  roller  chain 
(e.g.,  industrial  roller  chain,  motorcycle 
ch^,  or  leaf  chain);  (2)  the  munber  of 
strands  [e.g.,  single,  double,  triple, 
multiple,  etc.);  and  (3)  the  finish  (e.g., 
carbon  steel,  nickel  plated,  stainless 
steel,  etc.). 

In  past  segments  of  this  proceeding, 
the  Department  has  used  the  model 
match  databases  submitted  by  the 
respondents  to  identify  identical  and 
similar  merchandise  in  the  home 
market.  For  this  review,  however,  we 
have  determined  it  appropriate  to  make 
the  analysis  in  this  proceeding 
consistent  with  the  Department’s 
current  practice  of  defining  identical 
and  similar  merchandise  l^ed  only  on 
the  product  characteristics  outlined  in 
the  antidumping  questionnaire.  In  this 
administrative  review,  the  questionnaire 
instructed  the  respondents  to  provide 
data  regarding  the  three  product 
characteristics  specified  above  for  all 
reported  United  States  and  home  market 
sales.  In  addition,  the  questionnaire 
informed  the  respondents  that  they 


could  report  additional  product 
characteristics  if  they  believed  there 
wOTe  other  product  characteristics  that 
the  Department  should  consider  in 
performing  product  comparisons.  If  a 
respondent  chose  to  report  additional 
pit^uct  characteristics,  the 
questionnaire  instructed  the  respondent 
to  describe  in  the  narrative  response 
why  it  believed  the  Department  should 
consider  the  additional  characteristics 
in  defining  identical  and  similar 
merchandise. 

Although  no  additional  product 
characteristics  were  specifically 
identified  by  Daido,  Enuma,  and  Izumi 
in  their  questionnaire  responses,  it  was 
apparent  from  the  model  match 
databases  submitted  by  these 
respondents  that  these  companies  had 
considned  product  characteristics 
beyond  those  specified  in  the 
Department’s  questionnaire  to  define 
unique  products.  However,  based  on 
infmmation  on  the  record  in  this 
proceeding,  we  are  vinable  to  determine 
what  additional  characteristics  these 
respondents  relied  upon  in  identifying 
unique  products.  Regarding  RK,  the 
company  identified  additional  product 
characteristics  in  its  qriestionnaire 
response,  including  pitch  length,  rollw 
width,  roller  diameter,  pin  dimeter,  pin 
length,  link  he^t,  link  thickness, 
average  strength  and  average  weight 
However.  RK  did  not  expl^  why  it 
believed  the  Department  should 
consider  these  characteristics  in 
identifying  identical  and  similar 
merchandise  for  product  comparison 
purposes.  Thmofore,  for  purposes  of 
these  preliminary  results,  we  have 
redefined  the  product  control  numbers 
reported  by  the  respondents  using  only 
the  three  product  characteristics 
outlined  in  the  Department’s 
questionnaire  to  define  a  unique 
product 

Interested  parties  are  requested  to 
comment  on  these  matching  criteria  and 
to  provide  comments  on  whether  the 
Department  should  consider  any 
adffitional  criteria  within  its  matching 
analysis.  All  comments  must  be 
submitted  no  lator  than  14  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  If  a  party  believes  that 
there  are  product  cha^teristics  other 
than  the  three  emunerated  in  the 
Department’s  questionnaire  which 
should  be  considered  in  performing 
product  comparisons,  the  party  should: 
(1)  Specify  the  characteristic(s);  (2) 
explain  why  they  believe  the 
characteristic  is  essential  in  defining 
identical  and  similar  merchandise, 
including  the  effect  of  the  product 
characteristics  on  both  the  cost  of 
manufacturing  and  the  selling  price  of 
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the  merchandise;  and  (3)  if  the  party  is 
a  respondent  in  this  administrative 
review,  the  respondent  should  explain 
how  the  product  characteristic(s)  has 
been  captured  in  the  respondent’s 
reported  control  numbers. 

In  this  administrative  review,  Daido 
did  not  submit  DIFMER  information  for 
its  United  States  and  home  market 
products  because  the  company  claimed 
that  there  were  contemporaneous  home 
market  sales  of  identic^  merchandise 
for  comparison  to  every  U.S.  sale. 
However,  in  performing  product 
comparisons  usk^  the  methodology 
described  above,  we  were  unable  to 
identify  an  identical  product  for  every 
U.S.  sale,  as  claimed  by  Daido. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  p€urty  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use  FA  in  reaching 
the  applicable  determination.  Because 
the  Department  is  unable  to  compare 
every  U.S.  sale  to  identical  sales  of 
identical  merchandise  in  the 
comparison  market  and  Daido  failed  to 
provide  DIFMER  information  in  its 
questionnaire  response,  the  Department 
is  compelled  to  use  FA  with  regard  to 
the  DIFMER.  Accordingly,  for  those  U.S. 
sales  where  contemporaneous  home 
market  sales  of  identical  merchandise 
do  not  exist,  we  are  applying,  as  non- 
adverse  FA,  the  weighted-average  price- 
to-price  margin  calculated  for  those  U.S. 
sales  where  we  were  able  to  make 
identical  comparisons.  For  purposes  of 
the  final  results,  we  will  request  that 
Daido  provide  the  requisite  DIFMER 
information. 

Level  of  Trade 

To  the  extent  practicable,  we 
determine  NV  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  EP  or 
CEP).  When  there  are  no  sales  at  the 
same  level  of  trade,  we  compare  U.S. 
sales  to  home  market  (or,  if  appropriate, 
third-country)  sales  at  a  different  level 
of  trade. 

For  both  EP  and  CEP,  the  relevant 
transaction  for  the  level-of-trade 
analysis  is  the  sale  (or  constructed  side) 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a  . 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  woidd  have  been 
charged  if  the  importer  had  not  been 
affiliated.  We  calcidate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  the 


expenses  under  section  772(d)  of  the 
Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  imdertaken  by  the  affiliated 
importer,  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade.  The  NV 
level  of  trade  is  that  of  the  starting-price 
sales  in  the  home  market.  When  NV  is 
based  on  constructed  value,  the  level  of 
trade  is  that  of  the  sales  finm  which  we 
derive  SG&A  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  jtregins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent’s  sales  occur 
somewhere  along  this  chain.  In  the 
United  States,  the  respondent’s  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functions, 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade.  A 
different  level  of  trade  is  characterized 


by  purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  levels  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market.  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  consistent  price 
differences,  the  difference  in  levels  of 
trade  does  not  have  a  price  effect  and, 
therefore,  no  adjustment  is  necessary. 

CEP  Offset.  Tne  statute  also  provides 
for  an  adjustment  to  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  CEP  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
and  if  we  are  imable  to  determine 
-  whether  the  difference  in  levels  of  trade 
between  CEP  and  NV  affects  the 
comparability  of  their  prices.  This  latter 
situation  can  occur  where  there  is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level  or  where  there  is  an 
equivalenrhome  market  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lower 
of  the  following: 

•  The  indirect  selling  expenses  on  the 
home  market  sale,  or 

•  The  indirect  selling  expenses 
deducted  finm  the  starting  price  in 
calculatmg  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP.  The  CEP  offset  is 
made  only  when  the  level  of  trade  of  the 
.  home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability. 

In  this  administrative  review,  Daido 
claimed  that  there  were  different  LOTs 
between  the  home  market  and  U.S.  CEP 
sales  and  that  a  CEP  offset  was 
warranted.  As  noted  above,  Daido  owns 
a  Japanese  trading  company,  Daido 
Tsusho,  which,  in  him,  owns  a  U.S. 
sales  subsidiary,  Daido  Corporation. 
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Daido,  Daido  Tsusho,  and  Daido 
Corporation  are  therefore  considered 
affiliated  parties  within  the  meaning  of 
section  771(33)  of  the  Act. 

In  implementing  the  above  referenced 
principles  in  this  review,  we  first  looked 
for  different  stages  of  marketing  between 
CEP  and  NV.  We  found  that  there  was 
one  stage  of  marketing  in  the  home 
market — direct  sales  of  roller  chain  from 
Daido  to  unaffiliated  customers.  We 
then  examined  the  selling  functions 
performed  by  Daido  with  respect  to  both 
markets.  In  analyzing  whether  separate 
LOTS  existed,  we  found  that  np  single 
selling  activity  was  sufficient  to  warrant 
finding  a  separate  LOT  (see  Notice  of 
proposed  ndemaking  and  request  for 
public  comments,  61  FR  7307,  7348 
(February  27, 1996)).  We  found  that 
Daido’s  selling  functions  in  the  home 
marlcet  included  sales  administration, 
billing,  maintaining  inventory,  and 
arran^g  height  services.  In  the  U.S. 
market,  we  also  foimd  one  stage  of 
marketing— direct  sales  of  roller  chain 
between  Daido/Daido  Tsusho  and  Daido 
Corporation.  We  fotmd  that  the  selling 
functions  included  in  the  CEP  after 
making  deductions  under  section  772(d) 
of  the  Act  included  sales 
administration,  maintaining  inventory, 
arranging  height  services,  and  preparing 
export  documentation. 

A  different  level  of  trade  is 
characterized  by  purchasers  at  different 
places  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them.  See  AFBs  at  2105.  Based 
on  the  findings  noted  above  concerning 
Daido’s  U.S.  and  home  market  sales,  we 
conclude  for  these  preliminary  results 
that  the  U.S.  and  home  market  sales 
were  not  made  at  different  points  in  the 
channel  of  distribution  and  that  the 
selling  functions  performed  for  Daido’s 
CEP  s^es  were  not  sufficiently  different 
from  those  performed  for  home  market 
sales.  We  find,  therefore,  that  Dcudo’s 
sales  in  the  home  market  and  in  the 
United  States  market  are  at  the  same 
level  of  trade.  (For  further  discussion  of 
this  issue,  see  the  LOT  Memorandum 
from  Holly  Kuga  to  Jeffrey  P.  Bialos 
dated  April  30, 1997,  on  file  in  room  B- 
099  of  the  main  Commerce  building.) 

With  respect  to  RK,  in  its 
questionnaire  responses,  it  did  not  state 
that  there  were  differences  in  its  selling 
activitiea.by  customer  categories  within 
each  market  or  between  markets. 
Therefore,  in  the  absence  of  information 
in  R.K.’s  questionnaire  responses,  which 
might  lead  us  to  reach  a  different 
conclusion,  we  have  determined  for 
purposes  of  these  preliminary  results 
that  all  sales  in  the  home  market  and  the 
U.S.  market  were  made  at  the  same  level 


of  trade  and  no  adjustment  pursuant  to 
section  773  (a)  (7)  (A)  of  the  Act  is 
warranted. 

Sales  Comparisons 

To  determine  whether  sales  of  roller 
chain  by  the  respondents  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  EP  or  CEP  to  the  NV, 
as  described  in  the  “Export  Price  and 
Constructed  Export  Price”  and  “Normal 
Value”  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  compared  the  EP  and  CEP 
of  individual  transactions  to  the 
weighted-avers^e  NV  of 
contemporaneous  sales  of  the  foreign 
like  product. 

Export  Prfoe  and  Constnuded  Export 
Price 

For  Izumi  and  certain  sales  made  by 
Daido,  we  calculated  EP,  in  accordance 
with  subsections  772(a)  of  the  Act 
because  the  subject  merchandise  was 
sold  directly  to  the  first  imaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  Regarding  RK,  the 
company  made  sales  to  Nissho  Iwai 
Corporation  (NIC),  an  affiliated  trading 
company.  NIC,  in  turn,  sold  the 
merchandise  to  Alloy  Tool  Steel,  Inc. 
(ATSI),  its  affiliated  selling  agent  in  the 
United  States.  Where  these  s^es  to  the 
unaffiliated  customer  took  place  prior  to 
importation  into  the  United  States,  we 
preliminarily  determine  U.S.  price  to  be 
based  on  EP  for  the  following  reasons: 

(1)  The  merchandise  in  question  was 
shipped  directly  from  the  manufechirer 
to  ffie  imaffiliated  buyer,  without  being 
introduced  into  the  physical  inventory 
of  the  affiliated  selling  agent;  (2)  this 
was  the  customary  commercial  channel 
for  sale  of  this  merchandise  between  the 
parties  involved,  and;  (3)  the  affiliated 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  documentation 
and  a  communication  link  with  the 
unaffiliated  buyer.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Beryllium  Metal  cmd  Beryllium 
Alloys  from  the  Republic  of  Kazakstan, 
62  FR  2648,  2649  (January  17, 1997);  see 
also  April  30, 1997,  Memorandum  from 
the  Team  to  Jeffrey  P.  Bialos,  Regarding 
the  Treatment  of  U.S.  Sales  of  Roller 
Chain  Manufactured  by  RK.)  It  is  the 
Department’s  practice  in  instances 
where  all  three  criteria  are  met  to  regard 
the  routine  selling  functions  of  the 
exporter  as  “merely  having  been 
relocated  geogr^hically  from  the 
country  of  exportation  to  the  United 
States,”  and  to,  th«ofore,  find  the  sales 
to  be  EP  sales.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 


Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
From  Germany,  61  FR  38166  (July  23, 
1996). 

NIC  is  affiliated  with  both  ATSI  and 
RK  pursuant  to  section  771(33)  of  the 
Act  However,  based  on  the  information 
on  the  record,  we  preliminarily 
conclude  that  RK  and  ATSI  are  not 
affiliated  parties  under  section  771(33) 
of  the  Act  Therefore,  for  purposes  of 
these  preliminary  results,  we  are 
treating  RK’s  sales  to  ATSI  as  EP  sales. 

We  (^culated  CEP  for  certain  sales 
made  by  Daido  and  RK,  in  accordance 
with  section  772(b)  of  the  Act,  where 
sedes  to  the  first  unaffiliated  pmxhaser 
took  place  after  importation  into  the 
Unit^  States. 

For  Daido,  RK,  and  Izumi  we 
calculated  ^  and  CEP  based  on  packed 
prices  to  the  first  unaffiliated  customer 
in  the  United  States.  In  accordance  with 
section  772(c)(2)(A)  of  the  Act,  we  made 
deductions,  where  appropriate,  for 
inland  fiaight  fiam  the  plant  to  port, 
inland  insurance,  brok^ge  and 
handling,  international  freight,  marine 
insurance,  and  U.S.  Customs  duties. 

For  CEP  sales  made  by  Daido  and  RK, 
we  made  deductions,  where 
appropriate,  for  direct  selling  expenses 
including  advertising,  credit  and 
commissions  paid  to  unaffiliated 
distributors  and  agents  in  accordance 
with  section  772(d)(1)  of  the  Act.  In 
addition,  we  deducted  those  indirect 
selling  expenses  which  were  associated 
with  economic  activity  occurring  in  the 
United  States.  These  included  inventory 
carrying  costs  incurred  in  the  United 
States  and  the  indirect  selling  expenses 
of  the  affiliated  U.S.  distributors.  For 
RK,  we  also  deducted  certain  indirect 
selling  expenses  incurred  in  the  home 
market  wfoch  were  associated  with 
economic  activity  occiuring  in  the 
United  States.  We  made  adjustments  for 
CEP  profit  in  accordance  with  sections 
772(d)(3)  and  (f)  of  the  Act  Because 
neither  Daido  or  RK  were  required  to 
report  cost  information,  the  Department 
was  unable  to  use  such  data  submitted 
to  determine  the  total  expenses  (i.e.,  cost 
of  manufacturing  and  seUing,  general 
and  administrative  expenses)  and  total 
actual  profit  for  purposes  of  computing 
CEP  profit.  Section  772(f)  of  the  Act 
provides  three  alternative  methods  for 
determining  total  expenses  and  total 
actual  profit.  These  alternatives  form  a 
hierarchy  where  the  use  of  any  one  of 
the  methods  depends  on  the  data 
available  to  the  Department  from  the 
case  record.  We  were  unable  to  apply 
the  first  alternative  (section 
772(f)(2)(C)(i),  the  actual  expenses 
incurred  in  the  United  States  and  the 
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home  market  with  respect  to  the 
merchandise  imder  investigation) 
because  the  E)epartment  is  not 
conducting  a  s^es  below  cost 
investigation  and,  therefore,  the 
Department  did  not  request  COP 
information  for  the  home  market 
products  and  CV  information  for  all  U.S. 
products.  In  addition,  we  were  unable  to 
apply  the  second  alternative  (section 
772(f)(2)(C)(ii),  the  expenses  incurred 
with  respect  to  the  narrowest  category  of 
merchandise  sold  in  the  United  States 
and  the  exporting  country  which 
includes  the  subject  merchandise) 
because  the  financial  statements  of  RK 
and  Daido  are  not  specific  to  the 
production  costs  and  sales  information 
of  merchandise  sold  only  in  the  United 
States  and  home  market.  Therefore,  we 
calculated  CEP  profit  using  alternative 
three  (section  772(f)(2)(C)(iii),  the 
expenses  incurred  with  respect  to  the 
narrowest  category  of  merchandise  sold 
in  all  coimtries  which  includes  the 
subject  merchandise).  Under  this 
alternative,  we  calculated  the  profit 
percentage  for  RK  and  Daido  based  on 
the  respondent’s  own  financial 
statements  for  fiscal  year  1995/1996  for 
merchandise  produced  and  sold  by  the 
respondent  in  all  coimtries. 

We  made  additional  company-specific 
adjustments  as  follows: 

A. RK 

For  CEP  sales,  we  deducted  the  cost 
of  further  manufactiuring  in  the  United 
States  in  accordance  with  Section 
772(d)  (2)  of  the  Act. 

B.  Daido 

For  EP  sales,  we  added  the  amount  of 
interest  revenue  collected  by  Daido  in 
instances  where  the  U.S.  customer  made 
a  late  payment.  We  also  made 
deductions  for  quantity  discounts. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent’s  volume  of  home  market 
sales  of  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)(1)(C)  of  the  Act.  Since  the 
aggregate  voliime  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  and  there  was  no  evidence 
indicating  that  a  particular  market 
situation  in  the  exporting  country  did 
not  permit  a  proper  comparison,  we 
determined  that  the  home  market  was 
viable  for  the  respondents.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 


of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  coimtry.  We  calculated  NV  as 
described  in  the  "Price-to-Price 
Comparisons”  and  “Price-to- 
Constructed  Value”  sections  of  this 
notice,  below. 

Regarding  Izumi,  the  company 
identified  a  reseller  in  the  home  market 
to  which  it  was  affiliated  pursuant  to 
section  771(33)(E)  of  the  Act.  However, 
Izumi  failed  to  report  the  downstream 
sales  of  this  affiliated  customer  to  the 
first  unaffiliated  customer.  Instead,  the 
company  reported  its  own  sales  to  the 
affiliated  customer.  Izumi  claimed  that 
it  was  imable  to  obtain  the  downstream 
sales  information  of  its  affiliated 
customer  because  it  does  not  hold  any 
stock  ownership  in  the  customer  and 
the  ciistomer  is  a  much  larger  entity 
than  Izumi.  Because  Izumi’s  sales  to  this 
affiliated  customer  accoimted  for  a 
significant  percentage  of  its  total  sales  of 
the  foreign  like  product  during  the  POR, 
in  our  supplemental  questionnaire  we 
requested  that  Izumi  either:  1)  Report 
the  downstream  sales  of  this  affiliated 
customer,  or  2)  demonstrate  that  its 
sales  to  this  affiliated  customer  were  at 
arm’s  length  prices. 

In  its  supplemental  questionnaire 
response,  Izvuni  failed  to  report  the 
downstream  sales  and  failed  to  show 
that  its  sales  to  the  affiliated  customer 
were  at  arm’s  length.  In  addition, 
because  the  total  quantity  of  sales  to 
unaffiliated  parties  during  the  POR  was 
so  small  and  certain  products  were  only 
sold  to  affiliated  customers,  we  foimd 
that  there  are  an  insufficient  number  of 
unaffiliated  sales  to  provide  a 
meaningful  comparison  to  affiliated 
party  sales.  Therefore,  we  concluded 
that  our  standard  arm’s  length  test 
would  not  produce  reliable  results.  See 
Final  Results  of  Antidumping 
Administrative  Review:  Roller  Chain, 
other  than  Bicycle,  from  Japan,  61  FR 
64329  (December  4, 1996). 

Insofar  as  we  were  unable  to  test 
whether  Izumi’s  sales  to  this  affiliated 
customer  were  made  at  arm’s-length 
prices,  we  have,  therefore,  assiimed  for 
these  preliminary  results  that  all  sales 
between  Izumi  and  the  affiliated 
customer  were  not  made  at  arm’s  length 
prices  and  have  excluded  these  sales 
hum  the  calculation  of  NV.  See,  e.g.. 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
from  Italy,  61  FR  1350  (January  19, 
1996)  (excluding  sales  that  were  not  at 
arm’s  length  from  the  calculation  of 
NV);  see  also  Preliminary  Results  of 
Antidumping  Ehity  Administrative 
Review:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products,  55  FR 


42230  (October  18, 1990)  (stating  that 
affiliated  party  sales  can  only  be  used  if 
the  Department  is  satisfied  that  the  price 
is  comparable  to  the  price  at  which  the 
exporter/producer  sold  the  foreign  like 
product  to  an  unaffiliated  person). 

Section  776(a)(Z)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or 
requested  format,  significantly  impedes 
a  proceeding  under  the  antidmnping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  FA  in  reaching  the  applicable 
determination.  Despite  numerous 
requests  by  the  Department,  Izumi  failed 
to  report  the  downstream  sales  of  its 
affiliated  customer  in  its  home  market 
sales  listing.  In  addition,  as  noted  above, 
the  Department  is  unable  to  conduct  an 
arm’s  length  price  analysis  to  determine 
whether  Izumi’s  sales  to  this  affiliated 
customer  were  indeed  at  arm’s  length 
prices.  Therefore,  the  Department  has 
no  reliable  basis  for  determining 
whether  these  sales  can  be  used  to 
calculate  NV.  Since  Izumi’s  home 
market  sales  do  not  provide  a  reliable 
basis  on  which  to  calculate  NV,  the 
Department  is  compelled  to  use  FA. 

Given  that  Izumi  attempted  to  obtain 
the  downstream  sales  information  of  its 
affiliated  customer  £md  Izumi  has 
otherwise  complied  with  all  of  the 
Department’s  requests  for  information, 
we  find  that  Izumi  has  acted  to  the  best 
of  its  ability  to  comply  with  the 
Department’s  information  requests  in 
this  review  and  that  an  adverse 
inference  is  not  warranted  pursuant  to 
Section  776(b)  of  the  Act.  See  also  the 
SAA  at  870.  However,  we  will  continue 
to  examine  the  relationship  between 
Izumi  and  its  {iffiliated  customer  in 
futvure  reviews. 

As  noted  above,  the  quantity  of  sales 
to  imaffiliated  parties  in  the  home 
market  during  the  POR  is  insignificant. 
Because  we  did  not  find  this  quantity  to 
be  sufficient  to  validate  the  arm’s  length 
nature  of  the  affiliated  party  sales  and 
we  believe  that  a  significant  potential 
for  price  manipulation  exists  with 
regard  to  these  sales,  we  find  that  these 
sales  do  not  provide  a  reliable  basis  on 
which  to  calculate  NV  for  these 
preliminary  results.  Therefore,  we  have 
disregarded  all  home  market  sales  and 
have  calculated  NV  based  on  GV  in 
accordance  with  section  773(a)(4)  of  the 
Act.  For  discussion  of  the  CV 
calculation,  see  the  “Price-to-CV” 
section  of  this  notice,  below. 

Price  to  Prif%  Comparisons 

With  respect  to  RK,  where  there  were 
contemporaneous  sales  of  the 
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comparison  product,  we  based  NV  on 
home  market  prices.  As  noted  in  the 
"Product  Comparisons”  section  above 
for  Daido,  we  based  NV  on  home  market 
prices  only  in  instances  where 
contemporaneous  sales  of  an  identical 
home  market  product  existed.  In 
instances  where  contemporaneous  home 
market  sales  of  identical  home  market 
merchandise  did  not  exist,  we 
disregarded  the  similar  home  market 
sales  and  applied  the  weighted-average 
price-to-price  margin  calculated  for 
those  U.S.  sales  where  we  were  able  to 
make  identiccd  comparisons  to  the 
quantity  of  U.S.  sides.  (For  a  further 
discussion  of  this  issue,  see  the 
“Product  Comparisons”  section  of  this 
notice,  above). 

We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
i^and  freight,  insurance,  and  other 
transportation  expenses.  In  addition,  we 
made  circumstance  of  sale  adjustments 
for  direct  expenses,  including  credit, 
where  appropriate,  in  accordmice  with 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  sections  773(a)(6)  (A) 
and  (B)  of  the  Act. 

Where  commissions  were  paid  on  EP 
sales  for  RK  and  Daido,  we  deducted 
home  market  indirect  selling  expenses 
up  to  the  amoimt  of  the  U.S. 
commission  from  NV  and  added  the 
amount  of  the  U.S.  commission.  Where 
commissions  were  paid  on  CEP  sales 
made  hy  RK,  we  deducted  from  NV  the 
lesser  of  either:  (1)  the  weighted-average 
amotmt  of  commission  and  indirect 
selling  expenses  paid  on  a  U.S.  sale  for 
a  particular  product:  or  (2)  the 
weighted-average  amount  of  indirect 
selling  expenses  paid  on  the  home 
market  sales  for  a  particular  product 

A.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  for  Izumi 
based  on  the  sum  of  the  COM  of  the 
product  sold  in  the  United  States,  plus 
amounts  for  home  market  selling, 
general  and  administrative  expenses 
(SGA),  profit,  and  U.S.  packing  costs. 
Since  Izumi  had  no  sales  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade  during  the  POR,  we  circulated 
home  market  selling  expenses  and  profit 
using  alternative  methodologies  in 
accordance  with  section  773(e)(2)(B). 

We  calculated  Izumi’s  selling  expenses 
as  described  in  section  773(e)(2)(B)(ii). 
That  is,  we  used  the  weighted-average 
selling  expenses  experienced  hy  Daido 
and  RK,  which  are  exporters  or 
producers  subject  to  review,  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 


ordinary  course  of  trade  for 
cunsmnption  in  the  home  market.  We 
calculated  profit  as  described  in  section 
773(e)(2)(B)(iii)  of  the  Act,  which 
specifies  that  profit  can  be  calculated 
using  any  other  reasonable  alternative. 
For  these  preliminary  results,  we  used 
the  actual  amount  of  profit  realized  hy 
another  publicly-held  non-investigat^ 
producer  of  roller  chain  ia  Japan.  (For 
a  further  discussion,  see  the  Izumi 
Memorandum  finm  Holly  Kuga  to 
Jeffrey  Bialos  dated  April  30, 1997,  on 
file  in  room  B-099  of  the  main 
Commerce  building.) 

Prif»-to-CV  Om^iartsons 

For  Izumi,  where  we  compared  EP  to 
CV,  we  deducted  from  CV  the  weighted- 
average  home  market  direct  selling 
expenses  and  added  the  product- 
specific  U.S.  direct  selling  expenses,  in 
accordance  with  sections  773(a)(8)  and 
773(a)(6)(iii)  of  the  AcL 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  hy  the  Federal  Reserve  Bank  of 
New  York.  Section  773A  (a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  “fluctuation.”  In 
accordance  with  the  Department’s 
practice,  we  have  determined  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
hy  2.25  percent  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate  in  accordance  with  established 
practice. 

Intent  Not  To  Revoke 

Daido  and  Enuma  submitted  a  request 
in  accordance  with  19  CFR  353.25  (b)  to 
revoke  the  order  with  respect  to  its  sales 
of  roller  chain  in  the  United  States.  In 
the  final  results  of  our  most  recently 
completed  administrative  review  of  this 
order,  Daido  and  Enuma  had  margins 
that  were  greater  than  de  minimis.  See 
Roller  Chain  at  64327.  Therefore,  Daido 
and  Enuma  do  not  qualify  for 
revocation. 

Preliminaiy  Results  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  April  1, 
1995,  through  March  31, 1996: 


Manufacturer/exporter 

Weighted-average 
margin  percentage 

Daido  . 

4.98. 

Enuma . . . 

10.13  (facts  avail- 

able). 

Izumi . . . . 

14.13. 

Pulton . 

43.29  (adverse  facts 

available). 

R.K.  Excel _ _ _ 

11.29. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  (5)  days  of  the 
date  of  publication  of  this  notice.  Any 
interest^  party  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
each  argument:  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  siunmaiy  of  the 
argument  All  case  briefs  miist  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  (As  noted  above,  all 
comments  on  the  model  matching 
criteria  must  be  submitted  on  or  before 
May  22, 1997.  Rebuttal  comments  may 
be  ^ed  no  later  than  May  29, 1997.)  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  from  the 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stat^  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  ktuie  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
review  for  all  shipments  of  roller  chain 
from  Japan  ento^,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  those  rates 
specified  in  the  final  results.  (2)  for 
merchandise  exported  by  manufacturers 
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or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  finn  covered  in 
these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is 
covered,  the  cash  deposit  rate  will  be 
that  established  for  the  manufacturer  of 
the  merchandise  in  the  final  results  of 
these  reviews,  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
15.92  percent,  the  “^-others"  rate 
based  on  the  first  review  conducted  by 
the  Department  in  which  a  “new 
shipper”  rate  was  established  in  the 
final  results  of  antidumping 
administrative  review  (48 1^  51801, 
November  14, 1983).  These 
requirements,  when  imposed,  shall 
reodain  in  effect  rmtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  xmder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C  1675(aXl))  and  19  CFR  353.22. 

Dated:  April  30. 1997. 

Robert  S.  LaKnssa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-12045  Filed  5-7-97;  8:45  am] 
BMJJNQ  CODE  36ie-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-a61-824] 

Siiicomanganese  From  Brazil; 
Extension  of  Time  Limit  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  1994- 
95  administrative  review  of  the 
antidumping  duty  order  on 
siiicomanganese  from  Brazil.  The 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  The  review 
covers  exports  of  tMs  merchandise  to 
the  United  States  by  one  manufacturer/ 
exporter,  Companhia  Paulista  de  Ferro- 
Ligas  (CPFL)  and  Sibra  Eletro- 
Siderurgica  Brasileira  S.A.  (Sibra) 
(collectively  “Ferro-Ligas  Group”),  for 
the  period  June  17, 1994  throu^ 
November  30, 1995. 

EFFECTIVE  DATE:  May  8, 1997. 

FOR  FURTHER  Nff^inMATION  CONTACT: 
Hermes  Pinilla  or  Thomas  O.  Barlow, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230;  telephone: 
(202)  482-4733. 

SUPPLEMENTARY  MFOUMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

Background 

On  January  9, 1997,  the  Department 
published  in  the  Fednal  Re^Mer  (62 
FR  1320)  the  preliminary  results  of 
1994-95  administrative  review  of  the 
antidumping  duty  order  on 
siiicomanganese  fiom  Brazil  (59  FR 
66003,  December  22, 1994)).  The  period 
of  review  (POR)  is  Jvme  17, 1994 
through  November  30, 1995.  In  our 
notice  of  preliminary  results  of  review 
we  stated  that  we  intended  to  publish 
the  final  results  of  this  review  within 
120  days  of  publication  of  the 
preliminary  results. 

Postponement  of  Final  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  foregoing  time,  the 
Depcutment  may  extend  the  120  day 
period  for  making  a  final  determination 
to  180  days. 


We  determine  that  it  is  not  practicable 
to  issue  the  final  results  of  this  review 
within  the  120-days  for  the  reasons 
contained  in  the  Memorandum  firom 
Richard  W.  Moreland  to  Robert  S. 
LaRussa,  April  30, 1997,  on  file  in  Room 
B-099  of  the  Main  Commerce  Building. 

Accordingly,  we  are  extending  the 
deadline  for  making  our  final 
determination  and  issuing  the  final 
results  in  this  review.  We  intend  to 
issue  the  final  results  of  review  by  July 
8, 1997,  which  is  180  days  after  the 
publication  of  our  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  April  30, 1997. 

Richard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  97-12048  Filed  5-7-97;  8:45  am] 
BNJJNQ  CODE  361(M>S-P 


DEPARTMENT  OF  COMMERCE 

hitemational  Trade  Administration 

[C-122-827,  C-42B^823,  C-274-803,  and  C- 
307-814] 

Steel  Wire  Rod  From  Canada, 

Germany,  Trinidad  and  Toba^,  and 
Venezuela;  ExtenMon  of  Time  Limit  for 
countervailing  duty  investigations 

AGBICY:  Intematioual  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  countervailing  duty  investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  its  preliminary  determinations 
in  the  coimtervailing  duty  investigations 
on  steel  wire  rod  firom  Canada. 

Germany,  Trinidad  and  Tobago,  and 
Venezuela. 

EFFECTIVE  DATE:  May  8. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bolling  (Canada),  Daniel  Lessard 
(Germany),  Vince  Kane  (Trinidad  and 
Tobago)  and  Chris  Cassel  (Venezuela), 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Room  3099, 14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20230;  telephone: 
(202)  482-1386,  482-1778,  482-2815, 
and  482-4847. 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  the  petitioners,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  the  preliminary 
determinations  to  no  later  than  July  28. 
1997,  in  accordance  with  section 
703(c)(1)(A)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  by  the  Uruguay 


Federal  Reg&ter  /  Vol.  62,  No.  89  /  'Thursday;  May  8,  1997^/  Notk^' 


251)73: 


Round  Agreements  Act  (URAA).  (See 
Memorandum  from  Joseph  A.  Spetrini, 
Richard  W.  Moreland,  and  JefErey  P. 
Bialos  to  Robert  S.  LaRussa  on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Commerce). 

These  extensions  are  in  accordance 
with  section  703(c)(1)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  May  2, 1997. 

Jeffipey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

IFR  Doc.  97-12049  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

NationM  Institute  of  Standards  and 
Technology 

Notice  of  a  Government  Owned 
Invention  Available  for  Licensing 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  licensii^ 
on  only  a  non-exclusive  basis  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  Nation^  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  one  or  more  Cooperative 
Research  and  Development  Agreements 
(“CRADA”)  with  the  licensees  to 
perform  further  research  on  the 
invention  for  purposes  of 
commercialization.  NIST  may  grant 
licensees  an  option  to  negotiate  for 
exclusive  royjdty-bearing  licenses  to  any 
Jointly  own^  inventions  which  arise 
from  the  CRADAs  as  well  as  an  option 
to  negotiate  for  exclusive  royalty¬ 
bearing  licenses  for  NIST  employee 
inventions  which  arise  from  the 
CRADAs. 

The  invention  available  for  licensing 
is: 

NIST  Docket  Number:  96-009. 

Title:  Interferometric  Thickness 
Variation  Test  Method  For  Windows 
and  Sili. 

Abstract:  This  interferometric 
apparatus  and  non-contact  method 


measure  central  thickness  and  thickness 
variations  of  silicon  wafers  and  other 
window-like  optics  by  using  a  diverging 
wavefiront  and  an  infrared 
interferometer  operating  at  a  wavelength 
to  which  silicon  is  transparent.  The 
speed  and  accuracy  of  the  invention 
offer  cost-effective  measurements  of  300 
mm  wafers. 

Dated:  May  1. 1997. 

Haine  BmiteB-Miiies, 

Director,  Proffom  Office. 

(FR  Doc.  97-11977  Filed  5-7-97;  8:45  am] 
BttJJNQ  CODE  S61fr-13-M 

DEPARTMENT  OF  COMMERCE 

NationM  Institute  of  Standards  and 
Technology 

Notice  of  a  Government  Owned 
Invention  Available  for  Licensing 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Conunerce,  and  is  available  for  licensing 
in  accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  resvilts  of  federally 
funded  research  and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnership  Program,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  mFORMATKM:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  (“CRDA”)  with 
the  licensee  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  invention 
available  for  licensing  is: 

NIST  Docket  Number:  96-033. 

Title:  Superconducting  Transition- 
Edge  Sensor. 

Abstract:  This  NIST  invention 
provides  particle  detection,  particularly 
x-ray  detection,  rising  an  aluminum/ 
normal-metal  bilayer  superconducting 
transition-edge  sensor  as  a  thermometer 
in  a  microcalorimeter.  Fabrication  is 
easier,  applications  are  more  diverse, 
and  results  are  more  reliable  than  with 
previous  methods. 

Dated:  May  1, 1997. 

Klaine  Bnnten-Minet, 

Director,  Program  Office. 

[FR  Doc  97-11978  Filed  5-7-97;  8:45  am] 
BMXMG  CODE  3610-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce.  ^  ^ 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 

2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology’s  Visiting  Committee  on 
Advanced  Technology  (NIST)  will  meet 
on  Tuesday,  June  3, 1997,  from  8:30 
a.m.  to  5:00  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  15  members  appointed  by 
the  Director  of  the  National  Institute  of 
Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  NIST  programs, 
including  an  action  plan  to  respond  to 
the  Technology  Transfer  Act  of  1995, 
the  status  of  the  NIST  effort  to  update 
its  facilities  needs  assessment  and  the 
progress  on  developing  a  new  master 
plan  for  the  Gaithersburg  and  Boulder 
sites,  NIST  Budget,  and  a  laboratory 
tour. 

Discussions  on  the  NIST  budget, 
including  funding  levels  of  the  Applied 
Technology  Program  (ATP),  and  the 
staffing  of  management  positions  at 
NIST  scheduled  to  begin  at  4:15  p.m. 
and  to  end  at  5:00  p.m.  on  June  3, 1997, 
will  be  closed. 

DATES:  The  meeting  will  convene  June 
3, 1997,  at  8:30  a.m.  and  will  adjourn  at 
5:00  p.m.  on  Jrme  3, 1997. 

ADDRESS:  The  meeting  will  be  held  in 
the  Radio  Building,  Room  1107  (seating 
capacity  60,  includes  35  participants). 
Nation^  Institute  of  Standards  and 
Technology,  Boulder,  CO. 

FOR  FURTHER  MFORMATION  CONTACT: 
Chris  E.  Kuyatt,  Executive  Director, 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
number  (301)  975-6090. 
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SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administratioii, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
January  23, 1997,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
MEP  and  the  ATP  Programs  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(9)(B),  because  those  portions  of 
the  meetings  will  divulge  matters  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
actions;  and  that  portions  of  meetings 
which  involve  discussion  of  the  staffing 
issues  of  management  and  other 
positions  at  NICT  may  be  closed  in 
accordance  with  5  U.S.C.  552b(c)(6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  May  1, 1997. 

Elaine  Bonten-Mines, 

Director,  Proffwn  Office. 

(FR  Doc.  97-11972  Filed  5-7-97;  8:45  am] 
SaXMO  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.043097C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA)^ 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  (Council)  Ad- 
Hoc  Scoping  Committee  for  Dungeness 
Crab  will  hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on  May 
21, 1997,  beginning  at  1:00  p.m.  and 
continuing  on  May  22, 1997,  from  8:00 
a.m.  until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  -  Portland  Airport  Hotel, 
8235  NE.  Airport  Way,  Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  S4FORMATION  CONTACT:  Ms. 
Julie  Walker,  Fishery  Management 
Analyst;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
committee  mtUI  explore  the  issue  of 
whether  or  not  the  Council  should 


proceed  with  a  fishery  management 
plan  for  Ehmgeness  crab.  The  meeting 
will  focus  on  (1)  Developing  goals  for 
management  of  the  Dungeness  crab 
fishery,  (2)  identifying  options  for 
Fedei^  involvement  or  non¬ 
involvement,  and  (3)  exploring  the 
advantages  and  disadvantages  of  those 
options. 

Special  Accommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  May  1, 1997. 

Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Nation^  Marine  Fisheries  Service. 
[FR  Doc.  97-12003  Filed  5-7-97;  8:45  am] 
MUJNO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  050297A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Natioiud  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  Scientific  Research 
Permit  1033,  issuance  of  Modification  1 
to  Permit  944,  issuance  of  Modification 
1  to  Permit  984,  and  notice  of  receipt  of 
application  for  a  Scientific  Research 
Permit  (P645). 

SUMMARY:  Notice  is  hereby  given  that  on 
April  23, 1997,  NMFS  issued  a  scientific 
research  permit  (1033)  to  David  A. 
Nelson,  U.S.  Army  Corps  of  Engineers 
(P496A),  to  take  listed  sea  turtles  for  the 
purpose  of  scientific  research,  and 
issued  Modification  1  to  permit  944 
issued  to  Boyd  Kynard,  US  Geological 
Survey  (P45P),  to  take  listed  shortnose 
stiurgeon  for  the  purpose  of  scientific 
research  subject  to  certain  conditions  set 
forth  therein.  On  May  1, 1997,  NMFS 
issued  Modification  1  to  permit  984 
issued  to  Mary  L.  Moser  and  Steve  W. 
Ross  of  the  University  of  North  Carolina 
(P423B),  to  take  listed  shortnose 
sturgeon  for  the  purpose  of  scientific 
research  subject  to  certain  conditions  set 
forth  therein.  Notice  is  also  given  that 
Molly  Lutcavage  of  the  New  England 
Aquarium  (P645)  has  applied  in  due 
form  for  a  scientific  research  permit  to 
take  listed  sea  turtles. 

ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 


review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring.  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region,  NMFS, 
NOAA,  One  Blackburn  Drive. 

Gloucester.  MA  01930-2298  (508-281- 
9250);  or 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  on  January  22, 1997  (62 
FR  3270)  that  an  application  had  been 
filed  by  David  A.  Nelson,  U.S.  Army 
Corps  of  Engineers  (P496A),  to  take 
listed  Sea  Turtles,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Mr.  Nelson  requested  a  five  year 
permit  to  tag,  track,  blood  sample,  and 
relocate  200  loggerhead  [Ccuretta 
caretta),  40  green  {Chelonia  mydas),  20 
Kemp’s  ridley  {Lepidochelys  kempii),  1 
leatherback  [Dermochelys  coriacea],  and 
1  hawksbill  {Eretmochelys  imbricata) 
sea  turtle  aimually.  These  turtles  would 
be  captured  incidental  to  dredging 
activities  in  the  U.S.  Atlantic  and  Gulf 
of  Mexico,  as  authorized  by  section  7 
consultation.  The  turtles  may  receive 
PIT-tags,  flipper-tags,  and  radio, 
satellite,  or  sonic  tags.  The  research 
purpose  is  to  minimize  sea  turtle-dredge 
interactions  by  determining  sea  turtle 
habits,  abimdance,  and  distribution  in 
shipping  channels.  On  April  23, 1997, 
NMFS  issued  Permit  1033  authorizing 
the  above  activities. 

On  April  23, 1997,  NMFS  issued 
Modification  1  to  permit  944  issued  to 
Boyd  Kynard,  U.S.  Geological  Survey,  to 
take  listed  shortnose  sturgeon,  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222). 

Dr.  Kynard  is  authorized  under  Permit 
944  to  examine,  tag,  and  tissue  sample 
adult  shortnose  sturgeon  captured  in  the 
Connecticut,  Merrimack  and  Hudson 
Rivers.  The  original  permit  authorized 
the  collection  of  20  tissue  samples 
annually  from  adult  shortnose  sturgeon 
for  contaminant  analysis.  Modification  1 
to  Permit  944  authorizes  Dr.  Kynard  to 
collect  an  additional  130  tissue  samples 
from  adult  shortnose  sturgeon  annually 
in  an  effort  to  identify  the  energetic 
levels  of  fall  migratory  fish,  spring 
migratory  fish,  spawners,  and 
overwintering  fish. 
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Notice  was  published  on  March  21, 
1997  (62  FR  13601)  that  a  request  had 
been  filed  by  Mary  L.  Moser  and  Steve 
W.  Ross  (P423B),  to  modify  scientific 
research  permit  984,  to  talm  listed 
shortnose  stiugeon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  NMFS 
regulations  govemii^  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Drs.  Moser  and  Ross  are  authorized 
under  Permit  984  to  weigh,  measure, 
photograph,  tag  and  tissue  sunple  adult 
shortnose  sturgeon  in  North  Carolina 
Rivers.  Modification  1,  issued  by  NMFS 
on  May  1, 1997,  extends  Permit  984 
until  December  31,  2000,  removes 
authorization  to  conduct  research  in  the 
Alligator  and  Chowan  Rivers,  and 
authorizes  research  in  the  Pee  Dee  and 
Waccamaw  Rivers. 

On  April  29, 1997,  Molly  Lutcavage  of 
the  New  England  Aquarium  submitted 
an  application  (P64S)  for  a  scientific 
research  permit  to  take  listed  sea  turtles. 
Dr.  Lutcavage  has  requested  a  one  year 
permit  to  satellite  tag  eight  (8)  list^ 
leatherback  {Dermoche^  coriacea) 
turtles  captured  incidental  in 
commercial  fishwies  to  determine 
vulnerability  of  leatherbacks  to 
incidental  capture  by  pelagic  longline 
fisheries;  to  relate  specific  travel  routes 
of  leatherback  turtles  eqmpped  with 
satellite  transmitters  to  fishing  activities 
and  oceanographic  features;  to  assist 
pelagic  fishermen  in  the  development  of 
fishing  techniques  that  reduce 
interactions  with  leatherback  turtles; 
and  to  develop  safe  bundling  procedures 
and  satellite  attachment  techniques. 

Issuance  of  these  permits/ 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such 
peimits/modifications:  (1)  Were  applied 
for  in  good  faith,  (2)  wrill  not  operate  to 
the  disadvantage  of  the  listed  species 
that  are  the  subject  of  the  permits/ 
modifications,  and  (3)  are  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA. 

Dated:  May  2, 1997. 

Nancy  Chn, 

Quef,  Endangered  Species  Division.  Office 
of  Fleeted  Resources,  National  Marine 
Fishaies  Service. 

(FR  Doa  97-12002  Filed  5-7-97;  8:45  am] 
SaUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request. 

AGENCY:  Office  of  the  Assistant . 

Secretary  of  Defeitse  for  Public  AfiEairs 
American  Forces  Information  Service. 
ACTION:  Notice. 

In  compliance  with  Section 
3505(cH2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defrase  for  Public 
Affairs,  American  Forces  Information 
Service,  announces  a  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  (rf  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  4, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  American  Forces  Information 
Service  (Richard  Oleszewsld),  601  North 
Fairfax  Street,  Alexandria,  VA  22314- 
2007. 

FOR  FURTHER  ffffKlRIIATION  CONTACT: 

To  request  more  information  on  this 
proposed  collection  or  to  obtain  a  copy 
of  the  proposal  and  associated 
collection  instruments,  fdease  write  to 
the  above  address  or  call  the  Print 
Media  Directorate  at  (703)  428-0629. 

Title:  Stars  and  Stripes  Audience 
Survey. 

Ne^s  and  Uses:  The  information 
collection  requirements  is  necessary  to 
evaluate  current  Stars  and  Strips 
newspaper  policies  and  practices,  and 
provide  information  on  demographics 
and  consiuner  habits  of  Stars  and 
Stripes  readers  for  use  in  marketing 
initiatives. 

Abated  Public:  Department  of 
Defense  civilian  employees  and  their 
families  living  in  the  European  and 
Pacific  theaters  served  by  the  Stars  and 
Stripes. 

Annual  Burden  Hours:  1,200. 

Number  of  Respondents:  3,000. 

Responses  per  Respondents:  1. 


Average  Burden  per  Response:  24 
minutes. 

Frequency:  Trienially. 

SUPPLBiENTARY  INFORMATION: 

Summary  of  Infonnaticm  Collection 

Respondents  are  Department  of 
Defense  civilian  employees  and  their 
families  living  in  areas  served  by  the 
Stars  and  Stripes  newspapers.  As  the 
last  similar  survey  was  conducted  in 
1990,  no  current  information  exists  on 
the  Stars  and  Stripes  readership.  In 
order  to  serve  efibetively  its  audience 
the  Stars  and  Stripes  needs  current 
information  on  reader  demographics, 
preferences,  opinions  and  purchasing 
habits.  This  information  will  assist  in 
evaluating  current  policies  and 
practices,  provide  guidance  on  potential 
changes  in  current  activities,  and  guide 
future  activities  in  the  areas  of 
circulation  and  advertising. 

Dated:  May  2, 1997. 

L.M.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-11931  Filed  5-7-97;  8:45  am) 
aaimo  cooc  sooo  ot  m 

DEPARTMENT  OF  DEFENSE 

OffICR  of  the  Sacrulary 

Establishment  of  the  Board  of  Visitors, 
Marine  Corps  University 

ACTION:  Notice. 


SUMMARY:  The  Board  of  Visitors,  Marine 
Corps  University  has  been  established 
pursuant  to  Section  7102,  Utle  10 
U.S.C.,  and  in  accordance  with  the 
provisions  of  Pub.  L.  92-463,  the 
“Federal  Advisory  Committee  Act” 

The  Board  provides  advice  and 
recommendations  to  the  Commanding 
General,  Marine  Corps  Combat 
Development  Commimd,  Commandant 
of  the  Marine  Corps,  and  Secretary  of 
the  Navy  on  the  broad  fiamework 
institutional  policies  needed  to  enable 
the  University  to  meet  all  requirements 
of  the  Southern  Association  of  Colleges 
and  Schools,  to  include:  Academic  and 
administrative  policies;  curriculiun;  the 
University’s  Professional  Military 
Education  program;  and,  the  sustaining 
of  high  academic  standards  and  cost 
effective  operations. 

The  Board  will  be  composed  of 
approximately  15  members  finm  the 
field  of  education,  from  both  the  private 
sector  and  government.  Efforts  will  be 
made  to  ensure  that  there  is  a  feirly 
balanced  membership  in  terms  of  the 
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functions  to  be  performed  and  the 
interest  groups  represented. 

For  further  information  regarding  the 
Board  of  Visitors,  contact:  Dr.  Keith 
Fleming,  Office  of  the  President,  Marine 
Corps  University,  at  (703)  784—4037. 

Dated:  May  2, 1997. 

L.M.  B]rnum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Departirient  of  Defense. 

[FR  Doc.  97-11932  Filed  5-7-97;  8:45  am) 
BRUNQ  CODE  S0OO-O4-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Service  Committee  on  Military 
Justice:  Public  Meeting 

agency:  Joint  Service  Committee  on 
Military  Justice  (JSC). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
1997  annual  public  meeting  of  the  JSC. 
This  notice  also  describes  the  functions 
of  the  JSC. 

Dates  and  Times:  Thursday,  July  10, 
1997,  at  10:00  a.m. 

Address:  Conference  Room,  Suite 
404B,  U.S.  Army  Legal  Services  Agency 
Litigation  Center,  901  North  Stuart 
Street,  Arlington,  VA  22303—1837. 

Function:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 

The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17,  May  8, 1996.  The  function  of 
the  JSC  is  to  improve  military  justice 
through  preparation  and  evaluation  of 
proposed  amendments  and  changes  to 
the  Uniform  Code  of  Military  Justice 
and  the  Manual  for  Courts-Martial. 

Agenda:  The  JSC  will  receive  public 
comment  concerning  its  1997  di^ 
review  of  the  Manual  for  Courts-Martial 
as  published  on  May  6, 1997. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  “Role  and 
Res|>onsibilities  of  the  Joint  Service 
Committee  QSC)  on  Military  Justice,” 
May  8, 1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  pierson. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTC  Paul  P.  Holden,  Jr.,  U.S.  Army, 
Office  of  the  Judge  Advocate  General, 
Criminal  Law  Division,  2200  Army 
Pentagon,  Washington,  E)C,  20310-2200, 
703-695-1891;  Fax  703-693-5086. 


Dated;  May  2, 1997. 

L.M.  B]muni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-11934  Filed  5-7-97;  8:45  ami 
BILUNG  CODE  S0OO-O4-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
National  Defense  Panel  Meeting  , 

AGENCY:  DoD,  National  Defense  Panel. 
ACTION:  Notice. 

SUMmARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  Nation^  Defense  Panel 
on  May  12  and  13, 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92—463,  as  amended  [5  U.S.C.  App. 
n,  (1982)],  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(c)(l)(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public 
firom  0830-1700,  May  12  and  13, 1997 
in  order  for  the  Panel  to  discuss 
classified  material. 

DATES:  May  12  and  13, 1997. 

ADDRESSES:  Suite  624, 1931  Jefferson 
Davis  Hwy,  Arlington,  VA. 
SUPPLBNENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non¬ 
partisan  assessment  of  the  Secretary’s 
Quadrennial  Elefense  Review  and  em 
Alternative  Force  Structmre  Analysis. 
This  analysis  Mrill  explore  innovative 
ways  to  meet  the  nationad  security 
ch^lenges  of  the  twenty-first  century. 

Proposed  Schedule  and  Agenda 

The  National  Defense  Panel  will  meet 
in  closed  session  firom  0830-1700  on 
May  12  and  13, 1997.  The  meeting  will 
be  held  at  Suite  624, 1931  Jefferson 
Davis  Highway,  Arlington,  VA.  During 
the  closed  sessions  the  Panel  will 
discuss  the  response  to  the  Secretary  of 
Defense’s  Quadrennial  Defense  Review 
(QDR)  (to  include  classified  portions  of 
the  QDR).  The  NDP  staff  will  provide 
presentations  that  will  be  used  by  the 
panel  to  formulate  recommendations  in 
the  areas  of  the  QDR  required  by  the 
implementing  legislation.  This  notice  is 
late  due  to  the  fact  that  this  meeting  was 
scheduled  during  the  28  and  29  April 
1997  meeting.  The  National  Defense 
Panel  decided  that  this  meeting  is 


required  to  accomplish  the  National 
Defense  Panel’s  assigned  mission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 

Dated:  May  2, 1997. 

L.M.  B]rnimi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-11933  Filed  5-7-97;  8:45  am] 
BILLING  CODE  S00(M>4-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Small  Business  Innovation 
Research  Program  Office. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Small  Business  Innovation  Research 
announces  the  proposed  revision  of  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  7, 1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Small  Business  Innovation  Research 
Program  Office,  HQ  AFMC/STXP, 

ATTN:  R.  Jill  Dickman,  4375  Chidlaw 
Rd,  Ste  6,  Wright-Patterson  AFB,  OH 
45433-5006. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collections  instruments, 
please  wri.te  to  the  above  address,  or  call 
the  Small  Business  Innovation  Research 
Program  Office  at  1-800-222-0336. 

Title,  Associated,  Form  and  OMB 
Number:  Siuvey  of  Air  Force  Small 
Business  Innovation  Research  (SBIR) 
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Contract  Awardees,  No  Form  required, 
OMB  No.  0701-0117. 

Needs  and  Uses:  This  information 
collection  is  a  survey  on  noteworthy 
Small  Business  Innovation  Research 
(SBIR)  accomplishments  and 
commercialization  of  small  business 
research  and  development  It  is  used  to 
evaluate  the  success  of  the  program  in 
meeting  the  objectives  of  the  public  law 
and  to  publicize  successful  SBIR 
research  and  development  (R&D)  to 
potential  purchasers. 

Affected  Public:  Businesses  or  other 
for-profit;  small  businesses  or 
organizations. 

Annual  Burden  Hours:  3.4. 

Number  of  Respondents:  17. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  12 
min. 

Frequency:  Biennially. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  small  business 
companies  who  are  awarded  SBIR 
dollars  to  perform  needed  Air  Force 
technologies.  This  survey  is  backgroimd 
for  a  metric  which  indicates  to  the  SBIR 
Program  Manager  the  companies  who 
have  commercialized  as  a  result  of  their 
Phase  n  awards. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-11995  Filed  5-7-97;  8:45  am] 
BHJJNG  CODE  3S1(M)1-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Lean  Sustainment  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  at  Hurlburt  Field.  FL  on  June  9- 
12, 1997,  fiom  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Lean  Sustainment. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lun^rd, 

Air  Force  Federal  Register  Liaison  (ffficer. 

[FR  Doc.  97-12010  Filed  5-7-97;  8:45  am] 
BNJJNQ  CODE  3»10-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Operational  Context  and 
Training  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  St  Louis, 
MO  on  June  16, 1997,  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Operational  Context  and  Trainine. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-1201l  Filed  5-7-97;  8:45  am] 
aaUNG  CODE 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Chair  Panel 
Meeting  of  the  Air  Expeditionary  Forces 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  at  McDonnell  Dou^as, 
St  Louis,  MO  on  Jime  17, 1997,  fiom 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on  Air 
Expeditionary  Forces. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-12012  Filed  5-7-97;  8:45  am] 
BIUINQ  CODE  seio-oi-p 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Lean  Sustainment  of  the  HQ 


USAF  Scientific  Advisory  Board  will 
meet  at  Scott  Air  Force  Base,  IL  on  June 
18-19, 1997,  from  8:00  ami.  106:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Lean  Sustainment. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Repster  Liaison  Officer. 
[FR  Doc.  97-12013  Filed  5-7-97;  8:45  am] 
aaxNiQ  CODE  aaio-oi-p 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Global  Air  Navigation  System 
Panel  Chairs,  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  on  Jime  18- 
19, 1997,  at  Peterson  Air  Force  Base, 
Colorado  Springs,  CO  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study  on  Glob^  Air  Navigation 
System. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-12014  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  3S10-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Lean  Sustainment  of  the  HQ 
USAF  Scientific  Advisory  Board  will 
meet  at  the  Rand  Corporation,  Los 
Angeles.  CA  on  Jime  24-25, 1997,  fiom 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Lean  Sustaiiunent 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  informatiou,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Caroljm  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-12015  Filed  5-7-97;  8:45  am] 
BNJJNG  CODE  3S1(M)1-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice  * 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  add  one  record  system  to  its 
inventory  of  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  action  will  be  effective 
without  further  notice  on  June  9, 1997, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Navy’s  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  April  24, 1997,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  ‘Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,’  dated  Februcuy  8, 1996 
(February  20, 1996, 61  FR  6427). 


Dated:  May  2, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 650-1 

SYSTEM  name: 

Awards  Information  Management 
System  and  Records. 

SYSTEM  LOCATKM: 

Database  location:  Naval  Computer 
Telecommunications  Station, 
Washington  Navy  Yard,  Washington,  DC 
20374-1435. 

User  locations:  Chief  of  Naval 
Operations  (N09B33),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000; 

Secretary  of  the  Navy  Administrative 
Office,  1000  Navy  Pentagon, 

Washington,  DC  20350-1000; 

Chief  of  Naval  Personnel  (Pers-324), 
Bmeau  of  Naval  Personnel,  2  Navy 
Aimex,  Washington,  DC  20370-5001; 

Commandant  of  the  Marine  Corps, 
Headquarters,  U.S.  Marince  Corps 
(MHM),  2  Navy  Aimex,  Washington,  DC 
20380-0001; 

National  Personnel  Records  Center, 
9700  Page  Avenue,  St.  Louis.  MO 
63132-5100  and  Fleet  Commanders  in 
Chief  and  Type  Commanders.  Official 
mailing  addiresses  for  the  Fleet 
Commanders  in  Chief  and  Type 
Commanders  are  published  as  an 
appendix  to  the  Navy’s  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
system: 

All  U.S.  military  recipients  (includes 
U.S.  Coast  Guard)  of  Navy  personal 
awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Awards  Information  Management 
System  (AIMS):  Contains  electronic 
records  of  individual  personal  awards 
for  1967  and  continuing  and  unit 
awards  for  1941  and  continuing  that  are 
maintained  by  the  Board  of  Decorations 
and  Medals  (BDM).  Data  includes 
information  extracted  from  OPNAV 
Form  1650/3,  Personal  Award 
Recommendation,  such  as  name.  Social 
Security  Number,  type  of  award, 
approval  authority,  recommended 
award,  approved  award,  meritorious 
start  and  end  dates,  service  status  of 
recipient,  originator  of  the 
recommendation,  designator.  Unit 
Identification  Code,  officer  or  enlisted, 
service  component,  rate/rating,  pay 
grade,  number  of  award  recommended, 
assigned  billet  of  individual,  campaign 
designation,  classified  or  unclassified 
designated  award,  date  of 
recommendation,  award  approved  date, 
approved  award,  chain  of  command 


data,  extraordinary  heroism 
determination,  letter  type,  board  serial 
number,  pertinent  facts,  date  forwarded 
to  Secretary  of  the  Navy  (SECNAV), 
Board’s  recommendation,  participating 
command  field.  Board  meeting  data, 
receipt  date  by  Board  of  Decorations  and 
Medals,  name  of  unit,  name  of  ship,  etc. 

Master  Record  of  Awards  to  Navy  and 
Marine  Corps  personnel  maintained  by 
the  Board  of  Decorations  and  Medals: 
File  includes  awards  approved  by 
SECNAV  and  those  authorized  for 
approval  by  subordinate  commanders. 
Record  includes  service  member’s 
name,  service  number/Social  Security 
Number,  award  recommended,  award 
approved,  and  a  narrative  summary  of ' 
the  SECNAV  approved  citation.  A 
second  section  of  the  file  contains 
activities  awarded  Unit  Awards  and  the 
dates  of  eligibility. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  9397  (SSN);  Secretary 
of  the  Navy  Instruction  1650.1F,  Navy 
and  Marine  Corps  Awards  Manual. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


STORAGE: 

Computerized  data  base;  microfiche; 
and  paper  records. 


safeguards: 

Automated  data  base  requires 
authorized  access;  password  protected; 
some  user  sites  only  have  read 
capability;  designated  user  capability 
regarding  add/delete/change  functions. 
Paper  and  microfiche  records  are  under 
the  control  of  authorized  personnel 
during  working  hours  and  the  office 
space  in  which  records  are  located  is 
locked  outside  official  working  hours. 


PURPOSE(S): 

To  maintain  records  of  military 
personal  awards  and  unit  awards. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


retrievabiuty: 

Social  Security  Number  and 
individual  or  imit  name. 
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RETENTION  AND  DISPOSAL: 

Permanent.  A  duplicate  copy  of  the 
active  file  is  provided  to  the  National 
Archives  and  Records  Administration. 
History  files  for  the  years  1967  to  1989 
have  l^n  transferred  to  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Operations  (N09B33/ 
BDM),  2000  Navy  Pentagon, 

Washington,  DC  20350-2000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  Chief  of 
Naval  Operations  (N09B33/BDM),  2000 
Navy  Pentagon,  Washington,  DC  20350- 
2000. 

Request  should  include  full  name. 
Social  Security  Number,  award  time- 
fiame,  and  service  component. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  shoiild  address 
written  inquiries  to  the  Chief  of  Naval 
Operations  (N09B33/BDM),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

Request  should  include  full  name. 
Social  Security  Niunber,  award  time¬ 
frame,  and  service  component 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

OPNAV  Form  1650/3,  Personal 
Award  Recommendation  Form,  general 
orders,  award  letter  1650. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  97-11936  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  S000-04-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  7, 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFOiaMUTION  CONTACT: 
Patrick].  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  ccdl  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMBITARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  firequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  ).  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  May  2, 1997. 

Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Evaluation  Form  for  the 
Fulbright-Hays  Seminars  Abroad 
Program. 

*  Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  125. 

Burden  Hours:  94. 

Abstract:  The  form  is  to  be  used  by 
participants  under  the  Fulbright-Hays 
Seminars  Abroad  program  to  evaluate 
the  substance  and  qusdity  of  the 
seminars  and  the  administrative 
capability  of  the  participating  overseas 
agencies. 

Office  of  Special  Edocation  and 
Rehabilitative  Services 

Type  of  Review:  Extmsion. 

Title:  Written  Request  for  Assistance 
or  Application  for  Client  Assistance 
Program. 

Frequency:  3-year  cycle  for  State 
Assurances  or  plan  for  CAP  formula 
grant. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 

Burden  Hours:  9. 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended, 
to  assist  vocational  rehabilitation  and 
client  applicants  in  their  relationships 
with  projects,  programs,  and  facilities 
authorize  by  the  Rehabilitation  Act  of 
1973,  as  amended. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  1999  National  Study  of 
Postsecondary  Faculty  (NSOPF — 99): 
List  Collection  Procedures  and 
Institution  Questionnaire. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1,550. 

Burden  Hours:  2,306. 

Abstract:  The  third  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  foculty 
and  instructors.  The  study  Mrill  provide 
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information  about  facnilty  in 
postsecondary  institutions  which  is  key 
to  learning  alraut  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
instructional  staff  in  two  ways — 
allowing  comparisons  to  be  made  over 
time  and  examining  critical  issues 
surroimding  faculty  that  have  developed 
since  the  firat  two  studies.  This 
clearance  request  covers  field  test  and 
full  scale  activities  for  the  first  phase  of 
the  study — collection  of  lists  of  current 
faculty  and  instructors  from  sampled 
postsecondary  institutions  and  a 
questionnaire  to  be  filled  by  institution 
administrative  officials  to  provide 
information  about  the  context  of  the 
institution,  such  as  hiring  and 
promotion  practices,  policies  on 
benefits,  tenure,  worldoad  and  salary, 
etc.  A  second  clearance  Request  will  be 
submitted  shortly  covering  the  faculty 
survey  materials. 

[FR  Doc.  97-11955  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  4000-41-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-350-000] 

Algonquin  Gas  Transmission 
Ctmpmy;  Notice  of  Proposed 
Chariges  In  FERC  Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  G€ls  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  May 
31, 1997: 

Thirtieth  Revised  Sheet  No.  20A 
Original  Sheet  No.  98] 

Algonquin  states  that  the  filing  is 
submitted  pursuant  to  Section  37.1(f), 
Transition  Costs  Relating  to  Retained 
Capacity,  of  the  General  Terms  and 
Conditions  of  Algonquin’s  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.  1. 

Algonquin  states  that  the  purpose  of 
the  filing  is  to  flow  through  upstream 
transition  costs  of  $9,009.50  to  be  billed 
to  Algonquin  by  Texas  Eastern 
Transmission  Corporation.  Algonquin 
states  that  the  upstream  transition  costs 
to  be  recovered  pursuant  to  this  filing 
are  allocated  to  Algonquin’s  customers 
in  accordance  with  Se^on  37.1(f)  of  the 
General  Terms  and  Conditions  of 
Algonquin’s  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1. 


Algonquin  states  that  copies  of  the 
filing  were  served  on  all  fim  customers 
of  Algonquin  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  IXD  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filling  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  97-12038  Filed  5-7-97;  8:45  am) 
BIUJNQ  CODE  S717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-347-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  G^  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  May  1, 1997: 

First  Revised  Twenty-first  Revised  Sheet  No. 
8 

Twenty-fourth  Revised  Sheet  No.  9 
Twenty-third  Revised  Sheet  No.  13 
Twenty-fourth  Revised  Sheet  No.  16 
Twenty-eighth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  commence 
recovery  of  approximately  $2.6  million 
of  additional  pricing  differential  (PD) 
and  carrying  costs  that  have  been 
incurred  by  ANR  during  the  period 
December  1, 1996  through  February  28, 
1997  as  a  result  of  the  implementation 
of  Order  Nos.  636,  et  seq.  ANR  proposes 
a  reservation  fee  surcharge  appUcable  to 
its  Part  284  firm  transportation 
customers  to  recover  ninety  percent 
(90%)  of  the  PD  costs,  and  an 
adjustment  to  the  maximum  base  tariff 
rates  applicable  to  Rate  Schedule  ITS 
and  overrun  service  rendered  pursuant 


to  Rate  Schedule  FTS-2,  so  as  to  recover 
the  remaining  ten  percent  (10%).  ANR 
advises  that  foe  proposed  charges  would 
increase  its  PD  surcharge  from  $0,157  to 
$0,182. 

Any  pierson  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  foe  Federal 
Energy  Regulatory  Commission,  888 . 
First  Street,  NE.,  Washington,  £)C  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  foe  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  foe  Commission’s 
Regulations.  Protests  will  be  considered 
by  foe  Commission  in  determining  foe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
foe  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  foe  Commission  and  are 
available  for  public  inspection  in  foe 
Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  97-12035  Filed  5-7-97;  8:45  am] 
BIUJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-348-000] 

CNG  Transmission  Corporation;  Notice 
of  Section  4  Filing 

May  2, 1997. 

Take  notice  that  on  April  30, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing,  piusuant  to  Section 
4  of  foe  Natural  G^  Act,  a  notice  of 
termination  of  service  on  pipeline 
focilities  which  CNG  will  abandon  by 
sale  to  American  Refining  May  30, 1997, 
effective  thirty  days  finm  foe  date  of 
filing.  CNG  states  that  no  contract  for 
transportation  of  service  with  CNG  will 
be  terminated  because  delivery  of  gas 
will  occur  further  downstream  of  foe 
current  delivery  points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  foe  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  foe 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
mrist  be  filed  as  provided  in  Section 
154.210  of  foe  Commission’s 
Regulations.  Any  person  wishing  to 
become  party  must  file  a  motion  to 
intervene.  Protests  will  be  considered  by 
foe  Commission  in  determining  foe 
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appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-12036  Filed  5-7-97;  8:45  am) 
BILLING  CODE  C7lf-01-M  ^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-349-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff  and  Report  of  Refunds 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  sheets,  with  an  effective 
date  of  Jime  1, 1997: 

Sheet  No.  38 

First  Revised  Sheet  Nos.  320-328 
Sheet  No.  329 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  its  tariff  to  reflect  the 
collection  of  known  direct  and  indirect 
take-or-pay  costs  under  Sheet  Nos.  38 
through  55  of  CNG’s  FERC  Gas  Tariff. 
CNG  also  submits  its  report  of  refunds 
attributable  to  the  reconciliation  of 
ciunulative  direct  and  indirect  take-or- 
pay  charges,  which  have  been  collected 
from  CNG’s  customers  in  accordance 
with  the  Commission-approved 
Stipulation  and  Agreement  in  Docket 
Nos.  RP88-217-000,  et  al.  On  March  31, 
1997,  CNG  states  that  it  refunded  to  its 
customers  an  aggregate  amount  of 
$1,628,933. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  affected  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pcuties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-12037  Filed  5-7-97;  8:45  am) 
BILLING  CODE  rri7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-52-00^ 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  2, 1997. 

Take  notice  that  on  April  29, 1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  a  motion  to  place 
its  suspended  rates  and  tariff  sheets  into 
effect  on  May  1, 1997,  and  tendered  for 
filing  the  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  listed  on  Appendix  A, 
attached  to  the  filing.  The  revised  tariff 
sheets  bear  an  issue  date  of  April  29, 
1997,  and  a  proposed  effective  date  of 
May  1, 1997. 

Coliunbia  Gulf  states  that  the  revised 
filing  is  being  made  in  accordance  with 
the  Commission’s  suspension  order 
issued  November  27, 1996,  in  this 
proceeding  and  Section  154.206  of  the 
Commission’s  Regulations  (18  CFR 
Section  154.206).  The  rates  on  the 
Appendix.  A  tariff  sheets  reflect  the 
changes  required  by  the  suspension 
order. 

Columbia  Gulf  states  that  it  is  also 
moving  into  effect  the  non-rate  tariff 
sheets  identified  separately  on 
Appendix  B,  attached  to  the  filing, 
which  were  accepted  and  suspended* 
effective  May  1, 1997.  The  filing  is 
explained  in  greater  detail  in  the 
transmittal  letter  accompanying  the 
filing. 

Cmumbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  Columbia 
Gulfs  firm  customers  and  interruptible 
customers,  affected  state  regulatory 
commissions,  and  to  each  of  the  parties 
set  forth  on  the  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C.* 
20426,  in  accordance  with  section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia  Gulfs  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission’s  Public  Reference  Room. 
Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  97-12029  Filed  5-7-97;  8:45  am] 
BILLING  CODE  SMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-35(M)00] 

Copano  Field  Services/  Copano  Bay, 
LP.;  Notice  of  Petition  for  Declaratory 
Ordw 

May  2. 1997. 

Take  notice  that  on  April  17, 1997, 
Copano  Field  Services/Copano  Bay,  L.P. 
(Copano),  1300  Post  Oak  Boulevard, 
Suite  1750,  Houston,  Texas  77056,  filed 
a  petition  for  declaratory  order  in 
Docket  No.  CP97-350-000,  requesting 
that  when  Copano  acquires  the  Encinal 
Channel  Lateral  Facilities,  which  are 
certain  pipeline  and  measuring  facilities 
with  appurtenances  located  in  San 
Patricio,  and  Nueces  Counties,  Texas, 
frum  Florida  Gas  Transmission 
Company  (FGT),  that  the  Commission 
declare  that  the  facilities  are  gathering 
facilities  exempt  frnm  the  Commission’s 
Regulations  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  £Qe  with  the  Commission  and  open 
to  public  inspection. 

Copano  states  that  it  currently  renders 
non-)urisdictional  gathering  services 
through  its  Copano  Bay  System  located 
adjacent  to  the  Encinal  Channel  Lateral 
Facilities  to  be  acquired  from  FGT.  It  is 
further  stated  that  the  Encinal  Chaimel 
Lateral  Facilities  will  be  operated 
independently  frnm  its  existing 
gathering  systems,  although  the 
facilities  may  be  integrated  in  the  future. 
Copano  indicates  that  it  anticipates 
attaching  additional  supplies  to  the 
Encinal  Channel  Lateral  Facilities. 

Copano  relates  that  it  will,  effective 
on  the  date  of  transfer,  assume  all  future 
•  operational  and  commercial 
responsibilities  and  maintenance 
obligations  for  the  Encinal  Channel 
Lateral  Facilities.  Copano  further 
indicates  that  it  expects  to  negotiate 
acceptable  gathering  agreements  with 
any  shipper  using  the  Encinal  Channel 
Lateral  Facilities. 
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Copano  states  its  belief  that  the 
Enci^  Channel  Lateral  Facilities  meet 
the  criteria  of  “gathering  facilities” 
under  Section  1(b)  of  the  NGA  as 
interpreted  by  the  Commission  imder 
the  “modified  primary  function”  test,  as 
set  forth  in  Amerada  Hess  Corporation, 
et  al.,  as  amended.  52  FERC  ^  61,268 
(1990). 

It  is  asserted  that  the  Encinal  Channel 
Lateral  Facilities  are  well  within  the 
range  of  systems  the  Commission  has 
determine  to  be  gathering  because  the 
facilities  consist  of  relatively  short, 
small-diameter  pipe  configured  in  a 
web-like  arrangement;  them  is  a  typical 
backbone-type  mrangement  vdiich 
collects  gas  from  many  wells  for 
delivery  to  the  FGT  mainline;  there  eue 
no  compressors  or  processing  plants 
located  on  the  Encinal  Channel  Lateral 
Facilities;  and  the  facilities  operate 
based  on  wellhead  pressures  for 
delivery  to  FGT’s  mainline. 

Copano  also  states  its  belief  that  its 
acquisition  of  the  F.nr.inal  Channel 
Lateral  Facilities  for  use  as  non- 
jurisdictional  gathering  will  bring 
increased  use  of  the  Encinal  Channel 
Lateral  Facilities  for  the  benefit  of 
consumers  served  by  means  of  the  FGT 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  May  23, 
1997,  file  with  the  Federal  Enmgy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  pmty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Lois  D.  Cashril, 

Sflcietoiy. 

(FR  Doc.  97-11988  Filed  5-7-97;  8:45  am] 
BNXMQ  CODE  tn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  CP97-a62-000] 

Rorida  Gas  Transmission  Company; 
Notice  of  Application 

May  2, 1997. 

Take  notice  that  on  April  21, 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP- 
362-000  an  application  pursuant  to 
Section  7(b)  of  the  Natund  Gas  Act,  for 
permission  and  approval  to  abandon,  by 
sale  to  Copano  Field  Services  Copano 
Bay,  L.P.,  a  Texas  Limited  Partnership 
(Copano),  certain  natural  gas  supply 
laterals  and  related  appurtenant 
facilities  located  in  the  counties  of 
Nueces  and  San  Patricio,  Texas,  all  as 
more  fully  set  forth  in  FGT’s  application 
which  is  on  file  with  the  Commission 
and  to  public  inspection. 

FGT  states  that  it  has  agreed  to  sell 
Copano  the  17.5  mile  12-inch  Encinal 
Channel  Lateral;  the  0.3  mile  4-inch 
Shell  East  White  Point  Lateral;  the  2.7 
mile  4-inch  Nueces  Bay  Lateral;  the  0.2 
mile  4-inch  Phillips  East  White  Point 
Lateral;  the  2.1  mile  3-inch  Angelita 
Lateral;  and  all  related  appurtenant 
facilities.  In  addition,  FGT  states  that  it 
seeks  Commission  pmmission  to 
transfer  by  sale  to  Copano  the  0.3  mile 
4-inch  Phillips  SpracUey  Lateral  which 
FGT  states  was  abandoned  in  place 
pursuant  to  an  order  issued  by  the 
Commission  on  May  5, 1983,  in  Docket 
No.  CP83-80-000. 

It  is  further  stated  that  the 
abandfmment  and  sale  proposed  herein 
will  not  impair  any  current  services  nor 
will  it  disa^antage  any  existing 
customer  of  FGT.  FGT  indicates  th^  the 
pit^osed  abandonment  and  sale  of  the 
subject  f^ilities  will  save  FGT 
approximately  $10,500  per  year  in 
operating  and  maintenance  costs. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoxild  on  or  before  May  23, 
1997,  file  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 


party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with  • 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  ^vised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 

LoisD.  Cashril, 

Secntaiy. 

(FR  Doc.  97-11986  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-22-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership:  Notice  of  Rling 

May  2, 1997. 

Take  notice  that  on  April  30, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  lakes)  tendered  for 
filing  the  following  tariff  sheets, 
proposed  to  become  effective  January  1, 
1997: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  3 
First  Revised  Sheet  Na  3A 
First  Revised  Sheet  No.  3B 
First  Revised  Sheet  No.  3C 

Great  Lakes  states  that  the  tariff  sheets 
listed  above  are  being  filed  to  revise  the 
system  and  zone  maps  included  in  Great 
Lakes’  tariff  purstiant  to  §  154.106(c)  of 
the  Commission’s  regvdations.  The 
revisions  to  the  maps  reflect  the 
addition  of  several  meter  stations  on 
Great  Lakes’  system  as  well  as  the 
constructiim  of  two  loop  sections. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  ~ 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission’s  Public  Reference  Room. 
Lois  D.  CaabeU, 

Secretoiy. 

(FR  Doc.  97-12026  Filed  5-7-97;  8:45  am) 
BIUJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-351-00(q 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  )ime  1, 1997: 

Second  Revised  Sheet  No.  1902 
Fifth  Revised  Sheet  No.  1906 
Fifth  Revised  Sheet  No.  2707 
First  Revised  Sheet  No.  2708 
Original  Sheet  No.  2709 

# 

Koch  states  that  it  is  filing  is 
submitted  as  an  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  15 
U.S.C.  §  717c  (1988),  and  Part  154  of  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission. 

Koch  states  that  it  files  the  above  tariff 
sheets  to  provide  certain  options  to  the 
procedure  for  assessing  the 
Unauthorized  Gas  penalty  on  its 
shippers. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  affected 
customer,  state  conunission,  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  Math  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mashing  to  brcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CashsU, 

Secretoiy. 

[FR  Doc.  97-12039  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-359-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application  to  Abamkm 
Facilities  and  Petition  for  Declaratory 
Order 

May  2. 1997. 

Take  notice  that  on  April  21, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  ^uare, 
Buffalo,  New  York  14203,  and  Lobo 
Energy,  Inc.  (Lobo),  3333  East  Florida 
Avenue,  No.  6,  Denver,  Colorado  80210, 
filed  an  application  in  Docket  No. 
CP97-359-000.  In  the  application. 
National  Fuel  requests  permission  and 
approval,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  to  abandon/sell  a 
certificated  gathering  line  (Line  N-50,  in 
Erie  County,  New  York)  to  Lobo,  and 
Lobo  requests  a  declaratory  order  from 
the  Commission  disclaiming 
jurisdiction  over  the  Line  1^50  facilities 
after  it  acquires  them,  cdl  as  more  fully 
set  forth  in  the  application,  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

The  Line  N-50  facilities  to  be  sold  to 
Lobo  include  Line  N-50  (approximately 
6,086  feet  of  2-inch  and  4-inch 
pipeline),  one  uncertificated  metering 
and  regulating  station  (designated  EM- 
MS-93-XX),  and  the  applicable  rights- 
of-way,  easements,  permits,  and 
property  interests  related  thereto. 
According  to  National  Fuel  and  Lobo, 
Line  N-50  is  a  dead-end  system  with 
five  (5)  production  wells  attached  to  it, 
that  operates  at  a  pressvue  of  60  psig, 
without  compression  or  gas  processing 
facilities. 

National  Fuel  further  states  that  Line 
N-50  was  constructed  imder  budget 
authorization  granted  to  National  Fuel 
on  July  6, 1978  in' Docket  No.  CP76-297, 


and  that  it  has  agreed  to  sell  the  Line  N- 
50  facilities  to  Lobo  for  $1,000. 

Lobo  requests  the  Commission  to 
determine  that,  subsequent  to  their 
transfer  to  Lobo,  the  Line  N-50  facilities 
will  not  be  subject  to  the  Commission’s 
jurisdiction.  Lobo  states  that  the 
Commission  should  find  that  the 
primary  function  of  the  Line  N-50 
facilities  is  gathering,  given  the 
characteristics  of  the  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  Mdth  reference  to  said 
application  should  on  or  before  May  23, 
1997,  file  Mdth  the  Federal  Energy 
Regulatory  Commission,  Washin^n, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  Mdth  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  Mdll  not  serve  to  make  the 
protestants  party  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  Mdll 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  Mdthin  the  time  required  herein,  or 
if  the  Commission  on  its  omoi  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  omoi  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  Mdll  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  National  Fuel  and  Lobo 
to  appear  or  be  represented  at  the 
hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-11987  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-22-005] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  16, 1997, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  become  effective  April  1, 
1997: 

Ninth  Revised  Sheet  Number  156 

Northern  Border  states  that  the 
proposed  tariff  change  is  being  filed  to 
correct  an  inadvertent  error  in  the 
Maximum  Rate  shown  on  Sheet  Number 
156  in  its  tariff  filing  in  Docket  No. 
RP97-22-003  as  approved  by 
Commission  order  dated  March  26, 

1997. 

Northern  Border  states  that  the 
proposed  change  does  not  result  in  a 
change  in  Northern  Border’s  total 
revenue  requirement. 

Northern  Border  states  that  copies  of 
the  filing  have  been  sent  to  all  of 
Northern  Border’s  contracted  shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Comiuission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 

Secretary. 

[FR  Doc.  97-12028  Filed  5-7-97;  8:45  am] 
BNJJNQ  CODE  Sn7-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-275-002] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

May  2, 1997. 

Take  notice  that  on  April  29, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern’s  FERC  Gas  Tariff  the 
following  tariff  sheets  effective  on  April 
4, 1997: 

Fiftti  Revised  Volume  No.  1 
Substitute  First  Revised  Sheet  No.  300 
Origiiial  Sheet  No.  301 . 

Northern  states  that  this  filing  is  made 
in  compliance  with  the  Commission’s 
Order  issued  April  3, 1997  in  Docket 
No.  RP97-275-000. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern’s 
customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestants  a  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-12031  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  £896-19-000] 

Rochester  Gas  and  Electric 
Corporation;  Notice  of  Rling 

May  2, 1997. 

Take  notice  that  on  April  29, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  letter  with  the  Federal 
Energy  Regulatory  Commission 
requesting  that  the  order  issued  on  April 

17, 1996,  by  the  Commission  on 
delegated  authority,  be  amended  to 


,  TdQ?  T*  NbUcbS* 


authorize  RG&E  to  issue  securities  in  an 
amount  up  to  $200  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enmgy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Praptice 
and  Procediue  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  14, 
1997.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-12025  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  Sn7-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-167-003] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  2. 1997. 

Take  notice  that  on  April  29, 1997, 

Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  Tariff  sheets  ^ 
in  compliance  with  the  Commission’s 
Order  dated  April  22, 1997  in  this 
docket,  to  become  effective  May  1, 1997. 

First  Revised  Fourth  Revised  Sheet  No.  7 
Fifth  Revised  Sheet  No.  8 
Fifth  Revised  Sheet  No.  9 

On  December  31, 1996,  Sea  Robin 
filed  a  Stipulation  and  Agreement  in 
Docket  No.  RP95-167  in  which  it 
proposed  to  resolve  all  of  the  issues  in 
the  proceeding  and  implement  new 
rates  effective  January  1, 1997.  On  April 

22. 1997,  the  Commission  issued  an 
“Order  on  Settlement,  Establishing  Just 
and  Reasonable  Rates,’’  in  which  &e 
Commission  ordered  Sea  Robin  to 
reduce  its  rates  at  the  levels  contained 
on  the  sheets  filed  herein  effective  May 

1. 1997. 

Sea  Robin  states  that  the  tariff  sheets 
filed  herewith  reflect  Sea  Robin’s 
compliance  filing  of  the  Commission’s 
April  22  Order.  Sea  Robin  states  that 
since  it  is  planning  to  seek  rehearing  of 
the  Commission’s  Order  nothing 
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contained  in  this  filing  shovild  be 
construed  as  Sea  Robin’s  acceptance  of 
the  Order  or  the  rates  contain^  therein 
or  estoppel  of  its  rights  to  seek 
adjustments  based  on  the  outcome  of 
the  Order  on  appeal. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.  210  of  the 
Commission  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisO.  Cashril, 

Secretary. 

[FR  Doc.  97-12027  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialory 
Commission 

[Docket  RP97-343-00Q] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FETO  Gas 
Tariff 

May  2. 1997. 

Take  notice  that  on  April  29, 1997, 

Sea  Robin  Pipieiine  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  revised  tariff  sheets  set  forth 
on  Appendix  A  to  the  filing,  pursuant 
to  Section  4  of  the  Natural  Act  in 
compliance  with  the  Commission’s 
Mar^  3, 1997,  Order  in  Docket  No. 
RP97-224  to  brcome  effective 
November  1, 1997. 

On  July  17, 1996,  the  Commission 
issued  Ch^er  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission’s  Regulations  governing 
interstate  natural  gas  pipelines  to 
reqiiire  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  No.  587, 18  CFR  284.10(b).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natu^  gas 
pipelines:  nominations,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  On  January  3, 1997, 
Sea  Robin  made  its  compliwee  filing 
submitting  pro  forma  tariff  sheets  to 


comply  with  Order  No.  587  in  Docket 
No.  RP97-224.  On  March  3, 1997  filing. 

The  March  3,  Order  required  Sea 
Robin  to  file  to  implement  a  pooling 
service  on  its  system  effective  Jime  1, 
1997.  The  tariff  sheets  filed  by  Sea 
Robin  set  for  the  terms  and  conditions 
imder  which  Sea  Robin  proposes  to 
implement  a  pooling  service  on  its 
system.  Sea  Robin  does  not  propose  to 
charge  a  rate  for  such  service  at  this 
time,  although  it  reserves  the  right  to 
file  with  the  Commission  under  Section 
4  of  the  Natural  Gas  Act  to  implenient 
a  specific  rate  for  the  service.  In 
conjunction  with  the  proposed  pooling 
service.  Sea  Robin  proposes  to  change 
its  methodology  for  scheduling 
interruptible  transportation  service  in 
the  event  of  a  capacity  constraint  on  the 
system.  Currently,  Sea  Robin’s  tariff 
provides  for  a  last-on,  first-off  priority 
based  on  the  Valid  Date  of  the  Service 
Agreement. 

Sea  Robin  proposes  to  change  this 
methodology  to  pro  rata  for  all 
interruptible  services.  In  addition.  Sea 
Robin  proposes  to  made  some 
clarifications  to  the  manner  in  which  it 
calculates  the  Monthly  Index  Price  used 
for  cashing  out  imbalances  under 
Section  6  of  the  General  Terms  and 
Conditions  of  its  Tariff. 

Sea  Robin  has  requested  a  waiver  of 
the  March  3  Order  to  place  the  pooling 
service  into  effect  Novemba  1, 1997, 
because  it  does  not  have  the  capability 
to  make  the  necessary  programming 
changes  to  implement  the  service  by 
June  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion* 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  such  motions  and 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  brcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 

Secretary. 

[FR  Doc  97-12032  Filed  5-7-97;  8:45  am] 
BRUNO  CODE  SMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  _ 

[Docket  No.  ER97-1906-000] 

Southern  California  Edison  Compmy; 
Notice  of  Filing 

May  2. 1997. 

Take  notice  that  on  March  28, 1997, 
Southern  California  Edison  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  I)C  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rviles  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.CaaheU. 

Secretary. 

[FR  Doc.  97-11984  Filed  5-7-97;  8:45  am] 
BRUNO  CODE 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialory 
Commlasion 

[Docket  No.  RP97-345-00(q 

Southern  Natural  Gas  Company; 

Notice  of  GSR  Revised  Tariff  Sheets 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, . 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  May 
1, 1997: 

Tariff  Sheets  Applicdble  to  Contesting 
Parties 

Twenty  Fourth  Revised  Sheet  No.  14 
Forty  Sixth  Revised  Sheet  No.  15 
Twenty  Fourth  Revised  Sheet  No.  16 
Forty  Sixth  Revised  Sheet  No.  17 
Thirty  First  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
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due  to  an  increase  in  GSR  billing  imits 
effective  May  1, 1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  ^1  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heara  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determinii^  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern’s  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-12034  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  Sn7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docfcat  No.  RP97-344-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act. 
changes  to  its  FERC  Gas  Tariff.  First 
Revis^  Volume  No.  1  and  Original 
Volume  No.  2.  These  changes  are 
reflected  in  the  tariff  sheets  identified  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  Jime  1, 1997. 

Texas  Gas  states  that  the  proposed 
general  rate  case  changes  would 
increase  revenues  from  jurisdictional 
transportation  services  by 
approximately  $70.9  million,  based  on 
the  twelve-month  period  ended  January 
31, 1997,  as  adjusted,  compared  with 
the  underlying  rates. 

Texas  Gu  states  that  the  adjustments 
in  rates  are  attributable  to: 

(1)  An  increase  in  the  utility  rate  base; 

(2)  Increases  in  operating  expense; 

(3)  Increase  in  rate  of  return  and 
related  taxes;  and 

(4)  Revised  system  rate  design 
quantities. 


Texas  Gas  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company’s  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.W.,  Washington,  D.C.,  in 
accordance  with  Sections  385.211  and 
385.214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bmome  a  party 
to  ffie  proceeding  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary, 

(FR  Doc.  97-12033  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-71-004] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  2. 1997. 

Take  notice  that  on  April  30, 1997, 
Tsenscontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  'rhird  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  become  effective  May  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  place  into  effect  on 
May  1, 1997,  upon  the  conclusion  of  the 
suspension  period  in  this  proceeding, 
the  rates  fil^  herein  on  November  1, 
1996,  as  adjusted  (i)  to  eliminate  the 
costs  associated  with  facilities  not  in 
service  as  of  April  30, 1997,  the  end  of 
the  Docket  No.  RP97-71  test  period  (ii) 
to  incorporate  revisions  necessitated  by 
Commission  approval  of  the  Docket  No. 
RP95-197  PhaM  II  Settlement  and  (iii) 
to  incorporate,  as  appropriate, 
intervening  filings  which  have  been 
made  effective  or  are  pending 
Commission  approval  to  be  effective 
subsequent  to  the  November  1, 1996, 
filing  in  this  docket. 


Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers. 
State  Commissions  and  other  interested 
parties  to  Docket  No.  RP97-71. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-12030  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-373-00(q 

Washington  Water  Power  Company; 
Notice  of  Riing 

May  2, 1997. 

Take  notice  that  on  March  27, 1997, 
Washington  Water  Power  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.  Cashell, 

Secretary. 

[FR  Doc.  97-11985  Filed  5-7-97;  8:45  am] 
BNUNQ  CODE  f717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

V 

[Docket  No.  CPS7-348-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

May  2. 1997. 

Take  notice  that  on  April  17, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  authorizing  the 
replacement  of  2.1  miles  of  Marmarth- 
Bowman  Lateral  natural  gas 
transmission  pipeline  located  in  Fallon 
County,  Montana  and  5.2  miles  of  the 
Marmarth-Bowman  Lateral  natural  gas 
transmission  pipeline  located  in 
Bowman  and  Slope  Counties,  North 
Dakota,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  it  is  also 
requesting  authority  to  uprate  the 
Maximum  Allowable  Operating 
Pressure  (MAOP)  of  the  Marmarth- 
Bowman  Lateral  from  the  Baker  to  Little 
Beaver  mainline  to  the  town  of 
Marmarth,  North  Dakota  from  its 
existing  MAOP  of  350  psig  to  an  MAOP 
of  500  psig. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  23, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p£uty 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Lois  D.  Cashell, 

Secretary.  ’ 

(FR  Doc.  97-11989  Filed  5-7-97;  8:45  am) 

BI  LUNG  CODE  6717-p1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2393-000,  et  al.] 

UtiliCorp  United,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  1. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United,  Inc. 

[Docket  No.  ER97-2393-000] 

Take  notice  that  on  April  3, 1997, 
UtiliCorp  United  Inc.  (UtiliCorp) 
tendered  for  filing,  on  behalf  of  its 
WestPlains  Energy-Kansas  operating 
division;  a  service  agreement  for  short 
term  firm  point-to-point  transmission 
service  between  WestPlains  Energy- 
Kansas  and  Sunflower  Electric  Power 
Corp.  Under  the  service  agreement, 
WestPlains  Energy-Kansas  will  provide 
Sunflower  Electric  Power  Corp.  with  20 
megawatts  of  firm  point-to-point  service 
for  a  five-day  period  commencing  April 
5, 1997,  pursuant  to  WestPlains  Energy- 
Kansas’  open  access  transmission  tariff 
on  file  with  the  Commission.  UtiliCorp 
requests  waiver  of  the  Commission’s 
Regulations  to  permit  the  service 
agreement  to  become  effective  on  April 
5, 1997 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Trust  Known  As  PPL  Facility 
Trust  97-C,  Created  Pursuant  to  a  Trust 
Agreement  Dated  as  of  March  19, 1997, 
as  amended  and  Restated  on  April  24, 
1997,  With  Resources  Capital 
Investment  Corporation 

[Docket  No.  EG97-59-000] 

On  April  24, 1997,  the  Trust  known 
as  PPL  Facility  Trust  97-C,  Created 
Pursuant  to  a  Trust  Agreement  Dated  as 
of  March  19, 1997,  As  Amended  and 
Restated  on  April  24, 1997,  With 
Resources  Capital  Investment 
Corporation,  c/o  Wilmington  Trust 
Company,  Rodney  Square  North,  1100 
North  Market  Street,  Wilmington, 
Delaware  19890,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission’s 
Regulations. 

The  applicant  will  lease  an  undivided 
interest  in  the  following  eligible  facility 
in  England:  the  electric  generating 
facility  known  generally  as 
Peterlrorough  Power  Facility  with  a  net 
power  capacity  of  355  megawatts. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

3.  The  Trust  Known  As  PPL  Facility 
Trust  97-B,  Created  Pursuant  to  a  Trust 
Agreement  Dated  as  of  March  19, 1997, 
as  Amended  and  Restated  On  April  24, 
1997,  With  Public  Service  Resources 
Corporation 

[Docket  No.  £697-60-000] 

On  April  24, 1997,  the  Trust  known 
as  PPL  Facility  Trust  97-B,  Created 
Piusuant  to  a  Trust  Agreement  Dated  as 
of  March  19, 1997,  As  Amended  and 
Restated  on  April  24, 1997,  with  Public 
Service  Resources  Corporation,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  K^ket  Street, 
Wilmington,  Delaware  19890,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations. 

The  applicant  will  lease  an  imdivided 
interest  in  the  following  eligible  focility 
in  England:  the  electric  generating 
facility  known  generally  as 
Peterborough  Power  Facility  with  a  net 
power  capacity  of  355  megawatts. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E  ' 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciiracy  of  the  application. 

4.  NP  Enei^  Inc. 

[Docket  No.  ER97-1315-001 

Take  notice  that  NP  Energy  Inc.,  a 
broker  and  mmketer  of  electric  power, 
filed  on  March  27, 1997,  a  notice  of 
change  in  status  relating  to  an 
agreement  to  sell  and  issue  to  National 
Power  of  America,  Inc.  common  stock 
constituting  50  percent  of  the  issued 
and  outstanding  common  stock  of  NP 
Energy,  Inc.,  and  to  sell  and  issue  to 
NationaLPower  of  America,  Inc.  all  of 
the  preferred  stock  of  NP  Energy  Inc. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-2394-O001  ' 

Take  notice  that  on  April  3, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
executed  Service  Agreements  between 
Virginia  Electric  and  Power  Company 
and  Illinois  Power  Company, 
Commonwealth  Electric  Company,  and 
American  Energy  Solutions,™  Inc. 
under  the  Power  Sales  Tariff  to  Eligible 
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Purchasers  dated  May  27, 1994,  as 
revised  on  December  31. 1996.  Under 
the  tendered  Service  agreements 
Virginia  Power  agrees  to  provide 
services  to  Illinois  Power  Company, 
Commonwealth  Electric  Company,  and 
American  Energy  Solutions,’”^  Inc. 

Under  the  rates  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursiiant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  the  Illinois 
Commerce  Commission  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Conqmny 

(Docket  No.  £897-2395-000] 

Take  notice  that  on  April  3, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
executed  Service  Agreements  to  be 
substituted  for  the  timely  filed 
unexecuted  service  agreements  with:  (1) 
Equitable  Power  Services  filed  on 
February  21, 1997;  (2)  the  Power 
Company  of  America,  L.P.  filed  on 
March  5, 1997;  (3)  NIPSCo  Energy 
Services.  Inc.  filed  on  March  13, 1997; 
(4)  ConAgra  Energy  Services,  Inc.  filed 
on  March  14, 1997;  (5)  Valero  Power 
Services  filed  on  March  26, 1997;  and 
(6)  USGen  Power  Services,  L.P.  filed  on 
March  26, 1997. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Company 
[Docket  No.  ER9 7-2595-000] 

Take  notice  that  on  April  18, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  a  firm  transaction  with 
Sonat  Power  Marketing,  LP  (Sonat),  two 
Service  Agreements  for  various  firm 
transactions  with  Commonwealth 
Edison  Company^  in  its  wholesale 
merchant  function  (ComEd  WMD),  and 
three  non-firm  Service  Agreements  with 
EnerZ  Corporation  (EnerZ),  Cenerprise, 
Inc.  (Cenerprise),  and  Carolina  Power 
and  Light  Company  (CP&L)  under  the 
terms  of  ComEd’s  O^n  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  various  effective 
dates,  corresponding  to  the  date  each 


service  agreement  was  entered  into,  and 
accordin^y  seeks  waiver  of  the 
Commission’s  requirements.  Copies  of 
this  filing  were  served  upon  Sonat, 
ComEd  WMD,  EnerZ.  Craerprise  CP&L,. 
and  the  Illinois  Commerce  Commission. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2596-000] 

Take  Notice  that  on  April  18, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Ohio  Edison  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Ohio 
Edison  Company  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96— 47-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  March  25, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  PuUic  Service 
Company 

[Docket  No.  ER97-2597-000] 

Take  Notice  that  on  April  18, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Smvice  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Atlantic  City  Electric 
Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Atlantic  City  Electric  Company  under 
Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Atlantic  City  Electric  Company  request 
waiver  of  the  Commission’s  sixty-day 
notice  reqviirement  to  permit  an 
effective  date  of  April  30, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Conunission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 


Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  | 

10.  Central  Louisiana  Electric  I 

Company,  Inc.  | 

[Docket  No.  ER97-2603-000]  | 

Take  notice  that  on  April  18, 1997, 

Central  Louisiana  Electric  Company, 

Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Equitable  Power  ' 
Services  Company  under  its  point-to- 
point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Equitable  Power 
Services  Company.  i 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Applied  Resources  Integrated 
Services,  Inc. 

[Docket  No.  ER97-2604-000] 

Take  notice  that  on  April  18, 1997, 

Applied  Resources  Integrated  Services, 

Inc.  (ARIS)  petitioned  the  Commission 
for  acceptance  of  ARIS  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

ARIS  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  ARIS  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Applied 
Resources  Integrated  Services.  Inc. 

(ARIS)  through  its  affiliates  provides 
energy  conservation  and  power  systems/ 
electrical  contracting  services. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 
[Docket  No.  ER97-2605-000] 

Take  notice  that  on  April  18, 1997, 

Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  tmder  Original  Voliune  No. 

8,  FERC  Order  888  Tariff  (Tariff)  for 
Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of  April 
1, 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Southern  and  the 
Massachusetts  Department  of  Public 
^  Utilities. 

Comment  date:  May  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


^  X^.  May  WdjSfc^  ^  ^ 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385..211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  he  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  ihtervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-11983  Filed  5-7-97;  8:45  am) 
BHJJNQ  CODE  e717-01-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5828-8] 

# 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Public  Water 
System  Annual  Compliance  Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  lOMB):  • 

“Public  Water  System  Annual 
Compliance  Report.”  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

OATES:  Comments  must  be  submitted  on 
or  before  July  7, 1997. 

ADDRESSES:  Interested  persons  wishing 
to  obtain  a  copy  of  this  ICR  may  contact 
the  U.S.  Environmental  Protection 
Agency:  Office  of  Enforcement  and 
Compliance  Assurance;  Chemical, 
Commercial  Services  and  Municipal 
Division;  401  M  St.  SW  (2224A) 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  La  Force,  (202)  564-7068,  (202) 
564-0034, 

LaForce.Melanie@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State 
governments. 

Title:  Public  Water  System  Annual 
Compliance  Report. 

Abstract:  States  are  required  to 
prepare  for  EPA  by  January  1, 1998,  a 
detailed  report  with  Executive  Summary 
on  drinking  water  violations.  EPA  is  to 
then  take  the  information  prepared  by 
the  States  and  prepare  a  national  report 
that  aggregates  the  information  collected 
from  the  States  as  well  as  report  on 
Indian  Tribes  information.  EPA  is  to 
make  recommendations  to  remedy 
problems  associated  with  drinking 
water  violations  in  the  States.  This 
activity  is  required  under  section 
1414(c)(3)  of  the  Safe  Drinking  Water 
Act  to  ensure  compliance  and  public 
safety.  The  information  report^  by 
States  is  required  imder  the  Safe 
Drinking  Water  Act  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number.' 
The  OMB  control  numbers  for  EPA’s 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

States  are  required  to  prepare  a  report 
that  lists  violations  in  the  following  four 
categories;  Maximiun  Contaminant 
Levels,  Treatment  Techniques, 

Variances  and  Exemptions,  and 
Monitoring  violations  considered  to  be 
significant.  EPA  is  to  then  take  this 
information  and  prepare  a  national 
report  summarizing  the  information 
reported  by  the  States. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
annual  hour  burden  for  this  report  is . 
22,000  hours.  Each  year.  States  will  be 


required  to  produce  data  reports,  report 
to  the  EPA  database,  make  corrections, 
and  assemble  a  report  summarizing  the 
data.  This  reporting  activity  is  combined 
with  other  types  of  reporting  activities 
and  includes  gathering  of  iifformation 
used  in  other  required  reports.  There  are 
estimated  50  responses  for  50  States. 

The  annual  burden  hours  per  response 
is  444  hours.  The  responses  are  in  the 
form  of  an  annual  report  to  EPA.  This 
report  uses  resources  and  data  systems 
that  are  ciurently  available  to  the  State. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Elliott  Gilberg, 

Division  Director.  Chemical  and  Commercial 
Services  and  Municipal  Division. 

(FR  Doc.  97-11990  Filed  5-7-97;  8:45  am] 
BHXINQ  CODE  6560-60-11 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5823-5] 

Amendment  to  Common  Sense 
Initiative  Council,  Printing  Sector 
Subcommittee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Amendment  to  open 
meeting  of  the  Public  Advisory 
Common  Sense  Initiative  Council, 
Printing  Sector  Subcommittee. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  given  that  the  dates 
and  times  for  the  Common  Sense 
Initiative  Council’s  Printing  Sector 
Subcommittee  meeting  and  workgroup 
meetings  scheduled  for  May  20  and  21, 
1997,  in  Washington,  DC,  have  been 
amended. 

AMENDMENT  OF  OPEN  MEETING 
NOTIFICATION:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
has  amended  an  open  meeting  of  the 
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Common  Sense  Initiative  Council’s 
Printing  Sector  Subcommittee  (reference 
FRN  dated  May  2, 1997,  62  FR  24106) 
scheduled  for  Tuesday,  May  20  and 
Wednesday,  May  21, 1997,  in 
Washington,  DC  The  Printing  Sector 
Subcommittee  will  meet  on  May  20. 

1997  from  10:30  a.m.  EDT  until  5:00 
p.m.  EDT.  There  are  no  scheduled 
workgroup  meetings  on.  May  20.  The 
Printing  S^or  Subconunittee  will  meet 
on  May  21, 1997,  from  8:30  a.m.  until 
noon  only  if  the  members  determine  at 
their  May  20  meeting  that  they  need  to 
continue  their  meeting.  No  workgroup 
meetings  are  schedule  at  this  time  for 
May  21, 1997;  however,  if  the 
Subcommittee  determines  workgroup 
meetings  are  necessary,  the  Multimedia 
Flexible  Permitting  Team  and  the  New 
York  City  Education  Project  Team  will 
meet  as  time  allows.  The  Subcommittee 
Meeting  will  be  held  at  the  Helen 
Dwight  Reid  Education  Foundation, 

1319  Eighteenth  Street,  NW.. 
Washin^n,  DC  as  previously  noted. 
The  telephone  number  is  (202)  296- 
6267. 

FOR  FURTWR  MFORMATION  CONTACT:  For 
more  information  regarding  the 
amendment  of  this  meeting,  please 
contact  Frank  Finamore,  Designated 
Federal  Officm  (DFO),  at  EPA,  by 
telephone  on  (202)  564-7039,  or  Mick 
Kulik.  Alternate  DFO,  at  EPA  Region  3 
in  Philadelphia,  PA  on  (215)  566-5337. 

Dated:  May  1. 1997. 

Robert  A.  BugliA, 

Acting  Designated  Federal  Officer. 

(FR  Doc.  97-11992  Filed  5-7-97;  8:45  am) 
■LUNG  CODE  wao  M  P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6823-^ 

Proposed  Past  Response  Costs 
Provision,  Part  of  an  Administrative 
Order  on  Consent,  Noticed  Under 
Section  122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  In  Re: 
The  Qaiary  Property  Site,  Fairhaven, 
MA 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  past 
response  costs  provision  in  an 
administrative  order  on  consent,  and 
request  for  public  comment 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  has  signed 
an  administrative  coder  on  consent 
("AOC")  with  Comell-Duhilier 
Electronics,  Inc.  ("CDE")  in  whicdi  C33E 


has  agreed  to  perform  a  removal  action 
at  the  Galary  Property  Site.  Fairhaven, 
Massachusetts  (“Site”).  The  ACX3 
ccmtains  a  provision  stating  that  the 
EPA  will  not  sue  CDE  for  recovery  of  the 
EPA’s  past  response  costs  incurr^  in 
connection  with  the  removal  action  or 
the  AOC.  The  EPA  is  giving  notice  of 
this  provision  and  is  seeking  public 
c:omment  on  it 

DATES:  Comments  must  be  provided  on 
or  before  Jime  9, 1997. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docdcet  Clerk.  U.S. 
Environmental  Protection  Agency, 

Region  I,  JFK  Federal  Building, 

Mailcode  RCH,  Boston,  Masso^usetts 
02203,  and  should  refer  to:  Past 
Response  Cost  Provision,  Galary 
Property  Site,  Fairhaven.  Massachusetts, 
CERCLA  Docket  No.  1-97-1034. 

FOR  FURTHER  MFOmiATION  CONTACT: 
Sharon  C.  Fennelly,  U.S.  Environmental 
Protecrtion  Agency,  Region  I,  J.F.K. 
Federal  Building,  Mailcode  HBR, 

Boston,  Massachusetts  02203,  (617) 
223-5541. 

SUPPLEMENTARY  INFORMATION:  Chi  April 
15, 1997,  the  EPA  signed  the  above- 
described  ACX^.  The  ACX]  contains  a 
provision  (the  “Past  Response  Cost 
Provision”)  stating  that  the  EPA  will  not 
sue  or  take  administrative  action  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(“CERCLA”),  42  U.S.C.  §  9607(a), 
against  CDE  for  recovery  of  past 
response  costs  incurred  by  the  EPA  or 
the  United  States  in  connection  with  the 
removal  action  or  the  ACK],  provided 
that  certain  conditions  are  met.  “Past 
response  costs”  are  defined  elsewhere 
in  the  AOC  to  mean  all  costs  incurred 
by  the  EPA  and  the  United  States  in 
connection  with  the  Site  for  the  period 
of  time  up  to  and  including  the  efiective 
date  of  the  AOC  The  AOC’s  effective 
date  is  April  18, 1997. 

Notice  of  the  Past  Response  Costs 
Provision  (AOC  Paragraph  48)  is  being 
published,  and  an  opportunity  Cor 
public  comment  being  provided,  in 
accordance  with  section  122(1)  of 
CERCLA.  42  U.S.C.  §  9622(1).  The  public 
comment  period  will  last  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice. 

The  EPA  will  consider  any  public 
comments  received  during  the  thirty 
(30)  day  comment  period  before  the  EPA 
makes  a  final  decision  as  to  whether  to 
accept  the  Past  Response  Cost  Provision 
as  part  of  the  ACX).  Should  the  EPA 
accept  the  Past  Response  Costs 
Provision,  the  EPA  would  do  so  under 
the  authority  of  section  122(h)  of 
CERCLA.  42  U.S.C.  §  9622(h),  which 


provides  the  EPA  with  authority  to 
consider,  compromise,  and  settle  a 
claim  under  section  107  of  CERCLA,  42 
U.S.C.  §  9607,  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action. 

To  facilitate  public  comment  on  the 
Past  Response  Cost  Provision,  the  EPA 
will  place  the  AOC,  together  with  all 
exhibits,  into  the  Docket  for  public 
inspection.  Further,  a  copy  of  the  AOC 
may  be  obtained  in  person  or  by  mail 
from  Sharon  C.  Fennelly,  U.S. 
Enviromnental  Protection  Agency, 
Region  I,  J.F.K.  Federal  Bulling, 
Mailcode  HBR,  Boston,  Massachusetts 
02203,  (617)  223-5541. 

The  ]^A’s  response  to  any  comments 
received  will  be  available  for  public 
inspection  with  the  Elocket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Buildi^, 
M^code  RCH,  Boston,  Massachusetts 
02203  (CERCLA  Docket  No.  1-97-1034). 

Dated:  May  1. 1997. 

Frank  CiavatUari, 

Acting  Director  of  the  Office  of  Site 
Remediation  and  Restoration. 

(FR  Doc.  97-11991  Filed  5-7-97;  8:45  am] 
BIUJNQ  CODE  asao-so-p 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshin*  Act  Meeting 

AGENCY  HOLOmO  THE  MEETING:  Equal 
Employment  Opportunity  Commission. 
DATE  AND  TIME:  Tuesday,  May  20, 1997, 
at  2:00  p.m.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
“L”  Street,  NW.,  Washington,  DC  20507. 
STATUS:  Part  of  the  Meeting  will  be  open 
to  The  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

Task  Force  Report  on  Litigation 
Strategy. 

Closed  Session 

1.  Litigation  Authorization:  General  ' 
Counsel  Recommendations. 

2.  Agency  Adjudication  and 
Determination  of  Federal  Agency 
Discrimination  Complaint  Appeals. 

Note:  Any  matter  not  discussed  os 
conclwied  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
meetings.)  Please  telephone  (202)  663-7100 


■' '  YSW- 
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(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings.  CONTACT 
PERSON  FOR  MORE  INFORMATION:  Frances  M. 
Hart,  Executive  Officer  on  (202)  663-4070. 

Dated:  May  6, 1997. 

Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

[FR  Doc.  97-12282  Filed  5-6-97;  3:46  pm] 
BHJJNG  CODE  STSO-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  FCC  To  Hold 
Open  Commission  Meeting 
Wednesday,  May  7, 1997 

The  Federtd  Communications 
Commission  will  hold  an  Open  Meeting 


on  the  subjects  listed  below  on 
Wednesday.  May  7, 1997,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 


Office  of  General  Counsel  and  Office  of  Title:  Section  257  proceeding  to  Identify  and  Eliminate  Market  Entry  Barriers  for  Smalt 
Communications  Business  Opportunities.  Businesses  (GN  Docket  No.  96-113). 

Summary:  The  Commission  will  consider  addressing  implementation  of  Section  257. 

Common  Carrier .  Title:  Federal-State  Joint  Board  on  Universal  Service  (CC  Docket  No.  96-45). 

Summary:  The  Commission  wiH  consider  action  concerrwig  the  rules  to  implement 
section  254  of  the  Telecommunications  Act  of  1996. 

Common  Carrier . .  Title:  Access  Charge  Reform  (CC  Docket  No.  96-262),  Price  Cap  Performance  Re¬ 

view  for  Local  Exchange  Carriers  (CC  Docket  No.  94-1),  Trans^xNl  Rale  Structure 
and  Pricing  (CC  Docket  No.  91-213),  End  User  Common  Line  Charges  (CC  Dock¬ 
et  No.  95-72).  - 

Summary:  The  Commission  wiN  consider  action  concerning  various  issues  raised  in 
the  above-captioned  proceedings. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maiueen  Peratino  or  David  Fislce,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  piuchased  from  the 
FCC’s  duplicating  contractor. 
International  Transcription  Services, 

Inc.  (ITS,  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  dislc;  and  audio  tape. 
ITS  may  be  reached  by  e-mail: 

its _ incdix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University’s  Capital 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC’s 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Networic, 
telephone  (202)  966-2211  or  fax  (202) 
966-1700;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  D.C.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affrirs,  Television  Staff,  telephone  (202) 
418-0460,  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-12171  Filed  5-6-97;  11:52  am] 
BNlIJNQ  code  e712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  on  Assistance  to 
Operating  Insured  Depository 
Institutions;  Rescission  of  Poiicy 
Statement 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (the  FDIC). 

ACTION:  Rescission  of  policy  statement. 

summary:  As  part  of  the  FDIC’s 
systematic  review  of  its  regulations  and 
written  policies  imder  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
the  FDIC  is  rescinding  its  Statement  of 
Policy  on  Assistance  to  Operating 
Insult  Depository  Institutions  (the 
Policy  Statement).  The  Policy 
Statement,  which  reflects  various 
statutory  requirements  of  the  Federal 
Deposit  Insurance  Act  (the  FDI  Act), 
provides  criteria  for  the  FDIC’s 
consideration  of  proposals  it  receives  for 
assistance  to  operating  insured 
depository  institutions  under  section 
13(c)  of  the  FDI  Act  (assistance 
proposals).  The  FDIC  is  rescinding  the 
Policy  Statement,  as  it  is  duplicative  of 
statutory  requirements  in  the  FDI  Act,  it 
is  not  requii^  by  the  FDI  Act  or 
necessary  for  purposes  of  the  FDIC’s 
consideration  of  assistance  proposals  it 
receives.  The  FDIC  does  not  anticipate 
receiving  many  viable  assistance 
proposals  in  the  future,  as  it  is  unlikely 
that  any  assistance  proposals  will  meet 
the  statutory  requirements. 

DATES:  This  Policy  Statement  is 
rescinded  May  8, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  J.  Held,  Assistant  Director, 


Division  of  Resolutions  and 
Receiverships,  (202)  898-7329;  Sean 
Forbush,  Resolutions  Specialist, 
Division  of  Resolutions  and 
Receiverships,  (202)  898-8506;  Barbara 
I.  Taft,  Assistant  General  Counsel,  Legal 
Division,  (202)  736-0183,  Michael  B. 
Phillips,  Counsel,  Legal  IKvision,  (202) 
898-3581,  FDIC,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (C^RI) ' 
requires  the  FDIC,  the  Office  of  ffie 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  and  the  Office  of  Thrift 
Supervision  each  to  streamline  and 
modify  its  regulations  and  written 
policies  in  oMer  to  improve  efficiency, 
reduce  uimecessary  costs,  and  eliminate 
rmwarranted  constraints  on  credit 
availability.  Section  303(a)  of  CDRI  also 
requires  each  of  the  federal  banking 
agencies  to  remove  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  its  regulations  and  written 
policies. 

The  current  Statement  of  Policy  (m 
Assistance  to  Operating  Insured 
Depository  Institutions,  which  was 
adopted  by  the  Board  of  Directors  of  the 
FDIC,  was  published  in  the  Federal 
Register  on  December  18, 1992.^  The 
Policy  Statement,  which  reflects  various 
statutory  requirements  of  the  FDI  Act, 
provides  criteria  for  the  FDIC’s 

•  12  U.S.C  4803(a). 

2  See  57  FR  80203  (December  18. 1992). 
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consideration  of  proposals  it  receives  for 
assistance  to  operating  insvired 
depository  institutions  under  section 
13(c)  of  the  FDI  Act.  The  FDIC 
published  for  comment  in  the  Federal 
Register  on  July  3, 1996,  a  proposed 
revision  to  the  Policy  Statement,  which 
updated  and  revised  the  Policy 
Statement^  The  proposed  revision  to 
the  Policy  Statement  resulted  from  the 
FDIC’s  systematic  review  of  its 
regulations  and  written  policies  under 
section  303(a)  of  CDRI.  The  following 
primary  changes  to  the  Policy  Statement 
were  reflected  in  the  propos^  revision 
to  the  Policy  Statement:  (i)  Deletion  of 
references  to  the  Resolution  Trust 
Corporation,  which  statutorily  “sunset” 
on  December  31, 1995;  and  (ii)  the 
incorporation  of  the  requirements  of 
section  11  of  the  Resolution  Trust 
Corporation  Completion  Act  of  1993,^ 
which  revised  section  11(a)(4)  of  the  FDI 
Act,  12  U.S.C.  1821(a)(4),  to  prohibit  the 
use  of  the  Bank  Insurance  Fund  or  the 
Savings  Association  Insiirance  Fund  to 
benefit  shareholders  of  a  failed  or  failing 
insured  depository  institution,  except  in 
cases  of  systemic  risk  determined  in 
accordance  with  section  13(c)(4)(G)  of 
the  FDI  Act’ 

The  only  comment  received  on  the 
proposed  revision  to  the  Policy 
Statement  was  a  letter  dated  November 
25, 1996,  from  Representative  James  A. 
Leach  (R-Iowa),  Chairman,  Committee 
on  Banking  and  Financial  Services,  U.S. 
House  of  Representatives.  Chairman 
Leach  indicated  his  strong  opposition  to 
providing  any  assistance  which  benefits 
shareholders  of  a  foiled  or  foiling 
institution,  except  in  cases  of  systemic 
risk  as  provided  in  section  13(c)(4)(G)  of 
the  FDI  Act 

As  part  of  its  ongoing  review  under 
section  303(a)  of  CDRI,  the  FDIC  has 
determined  that  the  FDIC’s  written 
policies  can  be  streamlined  by 
rescinding  the  Policy  Statement  'The' 
Policy  Statement,  which  is  duplicative 
of  statutory  provisions  of  the  TOI  Act,  is 
not  required  by  the  FDI  Act  It  is  not 
necessary  for  consideration  by  the  FDIC 


>See  61  FR  34814  Quly  3, 1996). 

4  Pub.  L.  103-204  (1993). 

>In  pertinent  part,  section  13(cX4KG)  of  the  FDI 
Act.  12  U.S.C  1823(cX4XG)  provides  that  the  FDIC 
has  the  authority  to  provide  to  an  operating  insured 
institution  assistance  that  does  not  meet  the 
requirements  of  section  13(cX4XA)  of  the  FDI  Act 
only  if  the  Secretary  of  the  Treasury  (in 
consultation  with  the  President  and  upon  the 
written  recommendations  of  two-thirds  of  the  Board 
of  Directors  of  the  FDIC  and  two-thirds  of  the  Board 
of  GoveriKxa  of  the  Federal  Reserve  System) 
determines  that  the  FDICs  compliance  with  section 
13(cX4XA)  of  the  FDI  Act  would  have  serious 
adverse  effects  on  economic  conditions  or  financial 
stability  and  the  assistance  to  the  operating  insured 
institution  vrould  avoid  or  mitigate  such  adverse 
efiects. 


of  assistance  proposals  it  receives. 
Assistance  proposals  the  FDIC  receives 
will  be  evaluated  against  the  applicable 
provisions  of  the  FDI  Act. 

The  Policy  Statement  has  not  been 
utilized  much  in  recent  years.  As 
section  13(c)(4)  of  the  FDI  Act  requires 
the  FDIC  to  select  the  resolution 
alternative  that  involves  the  least  cost  to 
the  relevant  deposit  insurance  fund,  any 
open  assistance  proposal  must  be 
evaluated  on  a  competitive  basis  with 
other  available  resolution  alternatives. 
Because  of  the  cost  savings  inherent  in 
FDIC-assisted  transactions  involving  the 
appointment  of  a  receiver  for  an 
institution,  it  is  imlikely  that  an  open 
assistance  proposal  will  be  more  cost 
effective  than  an  available  closed 
institution  resolution.^  Fiurther,  it  will 
be  extremely  difficult  for  assistance 
proposals  to  meet  the  least-cost  test,  the 
requirements  of  section  11(a)(4),  and 
other  applicable  statutory  reqiiirements. 
The  FDIC  has  not  approved  any 
assistance  proposals  since  1992,  when 
two  proposals  were  approved.  During 
the  period  1993-1996,  the  FDIC 
received  only  two  assistance  proposals 
which  were  not  approved,  as  they  did 
not  meet  tbd  applicable  statutory 
requirements. 

For  the  above  reasons,  the  Policy 
Statement  is  rescinded. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  29th  day  of 
April,  1997. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  97-11966  Filed  5-7-97;  8:45  am] 
BNJJNG  CODE  8714-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
FEDERAL  REGISTER  NUMBER:  97-11509. 
PREVIOUSLY  ANNOUNCED  DATE  A  TIME: 
Thursday,  May  8, 1997, 10:00  a.m.. 
Meeting  open  to  the  public. 

'This  meeting  was  cancelled. 

DATE  A  TIME:  Tuesday,  May  13, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  'This  meeting  will  be  closed  to 
the  public. 


*  Among  the  cost  advantages  fevming  a  resolution 
transaction  following  appointment  of  a  receiver  for 
an  institution  are  the  efll^  of  the  receivership  on  ~ 
the  contingent  liabilities  of  the  failed  institution, 
the  potentid  for  uninsured  depositors  and  other 
unsecured  x:reditors  to  share  in  the  loss  incurred  on 
the  institution  and  the  ability  of  the  FDIC  as 
receiver  to  repudiate  burdensome  contracts. 


ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  partiqjpation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

DATE  A  TIME:  Thursday,  May  15, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1997-05:  Paul  B. 
O’Kelly,  (Oneral  COunsel,  on  behalf  of 
the  Chicago  Mercantile  Exchange. 
Status  Report  of  Computerization 
Projects. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219—4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  97-12200  Filed  5-6-97;  1:07  pm] 
BMXMQ  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Worldwide  International,  1816 
Cedarwillow  Drive,  Clolumbus,  OH 
43229,  Carolyn  Sue  Logan,  Sole 
Proprietor 

Air-Lwd  &  Sea  Transport,  Inc.,  447 
West  38th  Street,  Houston,  77018, 
Officers:  Ray  Ludwick,  President, 
C^dy  Ludwick,  Secretary 
Stevens  Forwarders,  Inc.,  155  Diplomat 
Drive,  Suite  D,  (Dolumbia  C]ity,  IN 
46725,  Officers:  Morrison  M.  Stevens, 
President,  John  H.  Stevens,  Treasurer 
Vendome  Ca^o  Services,  Inc.,  8032  NW 
68th  Street,  Miami,  FL  33166, 
Officers:  Jose  L.  C^eballos,  President, 
Melba  E.  C^ballos,  Treasurer 
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Dated:  May  5, 1997.  . 

Joaeph  C  Polking, 

Secretary. 

[FR  Doc.  97-11971  Filed  5-7-97;  8:45  am) 
BILLING  CODE  8730-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-08] 

Possible  Unfiled  Agreements  Among 
A.P.  Moller-Maersk  Line,  P&O  Nedlloyd 
Limited  and  Sea-Land  S^ice,  Inc.; 
Order  of  Investigation  and  Hearing 

On  Felmiary  22, 1996,  the  Federal 
Maritime  Commission  (“Commission” 
or  “FMC”)  served  an  order  pursuant  to 
section  15  of  the  Shipping  Act  of  1984 
(“1984  Act”),  46  U.S.C.  app.  1714,  upon 
the  Trans-Atlantic  Conference 
Agreement  (“TACA”)  and  its  members 
to  develop  &cts  and  evidence  related  to 
a  possible  agreement  to  restrict  the 
members’  rights  to  charter  space  to  non- 
co^rence  carriers.^  Among  documents 
received  in  response  to  that  section  15 
order  were  incomplete  copies  ^  of  an 
unfiled  Record  of  Discussions  (“ROD”) 
among  A.P.  Moller-Maersk  Line 
(“Maersk”),  P&O  Containers  Limited 
(“P&O”),  and  Sea-Land  Service,  Inc. 
(“Sea-Lemd”)  dated  August  16, 1990. 
That  ROD  has  a  counterpart  in  FMC 
Agreement  No.  203-011299  (“FMC 
agreement”)  among  the  same  three 
carriers,  signed  and  filed  with  the 
Commission  on  August  27, 1990.^  Both 
agreements  provide  for  slot  chartering  in 
the  U.S.  Pacific  Coast/North  Europe 
trade. 

While  the  form  of  the  ROD  and  the 
FMC  agreement  are  very  similar,  and 
both  agreements  are  organized  as 
required  by  the  Commission’s  rules  set 
forth  at  46  CFR  572.403,  there  appear  to 
be  at  least  three  substantive  dii^rences 
between  the  filed  and  unfiled 
agreements.  First,  there  is  a  specific 
conference  membership  provision  in  the 
ROD  which  reads,  in  pertinent  part: 

5.2  Upon  effectiveness  of  this  Agreement, 
the  Parties  are  to  be  members  of  the  USA- 
North  Europe  Rate  Agreement  and  the  North 
Euiope-USA  Rate  A^mmenL* 


'This  section  15  order  was  addressed  to  TACA 
and  its  seventeen  member  lines.  Responses  were 
submitted  m  May  1996,  and  required  follow-up 
with  the  confmence  and  its  members  which  was 
complete  in  December  1996. 

*  These  copies  do  not  include  certain  appendices 
and  an  addendum  which  are  mentioned  in  the  text 
of  the  doctunent 

'On  December  31, 1996,  the  FMC  agreement  was 
ammded  to  change  the  name  of  PftO  Containm 
Limited  to  PftO  Nedlloyd  Limited  (“P&O 
Nedlloyd”).  No  other  amendments  to  this 
agreement  have  been  filed  with  the  Commiasion. 

'These  conference  were  predecessors  to  TACA  in 
the  U.S./North  Europe  tradM. 


At  the  time  ROD  was  executed, 

Maersk  was  a  member  of  the  eastbound 
USA-North  Europe  Rate  Agreement,  but 
had  been  operating  as  a  non-conference 
carrier  in  the  westbound  direction  in 
these  trades.  P&O  and  Sea-Land  were 
members  of  both  the  eastboimd  and 
westbotmd  conferences.  Maersk  joined 
the  westbound  North  Europe-USA  Rate 
Agreement  on  October  1, 1990. 

The  FMC  agreement,  signed  and  filed 
eleven  days  after  execution  of  the  ROD, 
reads  in  pertinent  part: 

5.6  The  Parties  shall  discuss  and  agree  on 
a  common  position  as  to  their  conference/ 
non-conference  status  in  the  Trade. 

The  FMC  agreement  became  effective 
on  October  11, 1990,  ten  days  after 
Maersk  joined  the  westbound  North 
Europe-USA  Rate  Agreement. 

Second,  the  ROD  contains  specific 
authority  imder  which  Maersk  will 
charter  to  P&O  and  Sea-Land  a  defined 
minimum  and  maximum  number  of 
slots  on  Maersk  vessels  to  and  firom 
California  ports.  The  ROD  contains  no 
agreement  tmder  which  any  of  the 
parties  will  charter  space  on  P&O  or 
Sea-Lend  vessels  and,  in  fact,  it  appears 
that  P&O  and  Sea-Land  have  operated 
no  vessels  in  this  service  since  this  slot 
charter  became  effective.  In  addition, 
the  ROD  appears  to  contain  no  authority 
for  any  of  the  parties  to  influence  the 
numbin  and  size  of  vessels,  or  number 
of  sailings  provided  by  other  parties. 

In  contrast  to  this  specific  and  limited 
agreement  set  forth  in  the  ROD,  the  FMC 
agreement  covers  both  California  and 
U.S.  Pacific  Northwest  ports  and  states, 
in  pertinent  part: 

5.1  The  Parties  may  charter,  exchai^  or 
otherwise  make  space  and  slots  available  to 
each  other  in  such  amounts,  for  such  charter 
hire,  and  upon  such  other  terms  as  they  may 
from  time  to  Hme  agree. 

5.2  The  Parties  may  consult  and  agree 
upon  the  deployment  and  utilization  of  their 
vessels  in  the  l^de,  including,  without 
limitation,  their  sailing  schedules,  service 
frequency,  ports  to  be  serviced,  port  rotation, 
determining  which  vessels  they  will  operate 
and  adding  or  withdrawing  vessels  from  the 
Trade. 

5.3  The  Parties  nuy  agree  upon  the 
number  and  type  of  vessels  to  be  operated  by 
each  party  in  the  Trade.  The  Parties  may 
charter  vessels  to  and  from  each  other,  or 
from  other  persons,  for  use  in  the  Trade  on 
such  terms  as  they  may  from  time  to  time 
agree.  The  minriiniiin  number  of  vessels  to  be 
operated  hereunder,  without  further 
amendment,  is  25,  each  vessel  having  a 
maximum  size  of  4,500  TEU’s. 

The  third  notable  diffarence  is  related 
to  the  second,  and  is  consistent  with  the 
conversion  of  the  one-way  slot  charter 
agreed  to  in  the  ROD  into  a  reciprocal 
space  charter  arrangement  for  filing 
purposes.  The  FMC  agreement  provides 


that  the  parties  may  discuss  and  agree 
upon  the  use  of  terminal  facilities,  may 
jointly  negotiate  and  enter  into  leases  of 
such  facilities,  and  may  jointly  contract 
for  stevedoring,  terminial,  or  other 
related  ocean  and  shoreside  services 
and  supplies,  and  may  operate  joint 
equipment  maintenance  and  repair 
facilities  and  joint  equipment  pools. 
There  appears  to  be  no  such  authority 
in  the  ROD. 

The  1984  Act  and  the  Commission’s 
regidations  are  explicit  in  requiring  that 
a  true  and  complete  copy  of  every 
applicable  agreement  be  filed  with  the 
(jommission,  and  that  the  parties 
operate  only  pursuant  to  the  terms  of 
such  agreements.  Section  5(a)  of  the 
1984  Act.  46  U.S.C.  app.  1704(a). 
requires  that 

A  true  copy  of  every  agreement  entered 
into  with  respect  to  an  activity  described  in 
section  4  (a)  or  (b)  of  this  Act  shall  be  61ed 
with  the  Commission.  *  *  *  The 
Commission  may  by  regulation  prescribe  the 
form  and  manner  in  which  an  agreement 
shall  be  filed  and  the  additional  information 
and  documents  necessary  to  evaluate  the 
agreement 

Sections  10(a)(2)  and  10(a)(3)  of  the 
1984  Act.  46  U.S.C.  app.  170^aK2)  and 
1709(aK3),  state  that  no  person  may: 

(2)  opwate  under  an  agreement  required  to 
be  filed  under  section  5  of  this  Act  that  has 
not  become  effective  under  section  6.  or  that 
has  been  rejected,  disapproved,  or  canceled; 
or 

(3)  operate  under  an  agreement  required  to 
be  filed  under  section  5  of  this  Act  except  in 
accordance  with  the  terms  of  the  agreement 
or  any  modifications  made  by  the 
Commission  to  the  agreement 

The  Commission’s  rules 
implementing  these  statutory  provisions 
are  set  forth  at  46  CFR  part  572,  and,  as 
pertinent  to  the  issues  set  forth  herein, 
provide  as  follows: 

46 CFR 572.103  Policies*  *  * 

(g)  An  agreement  filed  under  the  Act  must 
be  clear  and  definite  in  its  terms,  must 
embody  the  complete  understanding  of  the 
parties,  and  must  set  forth  the  specific 
authorities  and  conditions  imder  which  the 
parties  to  the  agreement  will  conduct  their 
present  operations  and  r^ulate  the 
relationsfops  among  the  agreement  members. 
46  CFR  572.407  COmplete  and  definite 
agreements 

(a)  Any  agreement  required  to  be  filed  by 
the  Act  and  this  part  sh^  be  the  complete 
agreement  among  the  parties  and  shall 
specify  in  detail  the  substance  of  the 
understanding  of  the  parties. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  section,  agreement  clauses  which 
contemplate  a  further  agreement,  the  terms  of 
which  are  not  fully  set  in  the  enabling 
agreement,  will  be  permitted  only  if  me 
eiubling  agreement  indicates  that  any  such 
further  agreement  caimot  go  into  efCact  unless 
filed  and  effective  under  ^  Act 
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(c)  Further  specific  agreements  or 
understandings  which  are  estahlished 
pursuant  to  express  enabling  authority  in  an 
agreement  are  considered  interstitial 
implementation  and  are  permitted  without 
further  filing  imder  section  5  of  the  Act  only 
if  the  further  agreement  concerns  routine 
operational  or  administrative  matters, 
including  the  establishment  of  tariff  rates, 
rules,  and  regulations. 

In  view  of  the  differences  between  the 
ROD  and  the  FMC  agreement  among 
Maersk,  P&O  (now  P&O  Nedlloyd)  and 
Sea-Land,  which  appear  to  extend 
beyond  routine  operational  or 
administrative  matters  and  concern 
activities  which  affect  competition  in 
the  U.S.  Pacific  Coast/North  Etuope 
trade,  the  Commission  questions 
whether  the  FMC  agreement  is  the  true 
and  complete  agreement  or  agreements 
among  the  parties.  Neither  the  ROD  nor 
subsequent  (^rations  by  the  parties 
indicate  that  the  parties  agreed  to,  or 
have  engaged  in,  reciprocal  space 
chartering  in  thi.«t  trade.  It  appears, 
instead.  tMt  P&O  and  Sea-Land  may 
have  terminated  direct  vessel  service  to 
and  from  certain  U.S.  Pacific  coast  ports 
in  connection  with  this  charter  of  space 
on  Maersk  vesseb.’  Thus,  the  FMC 
agreement  may  not  reveal  the  true 
competitive  impact  of  the  parties’ 
arrangements.  Moreover,  there  b 
nothi]^  in  the  FMC  agreement  which 
would  indicate  that  the  parties  had 
already  entered  into  and  implemented  a 
specific  agreement  under  which  Maersk 
became  a  member  of  the  North  Europe- 
USA  Rate  Agreement. 

Section  7(a)  of  the  1984  Act,  46  U.S.C. 
app.  1706(a),  provides,  as  pertinent 
here,  that  the  antitrust  laws  of  the 
United  States  do  not  apply  to — 

(1)  Any  agreement  that  has  been  filed 
imder  section  5  of  thb  Act  and  is  effective 
under  section  5(d)  or  section  6  *  *  *.  [or] 

(2)  Any  activity  or  agreement  within  the 
scope  of  this  Act,  whether  permitted  imder 
or  prohibited  by  thu  Act.  undertaken  or 
entered  into  with  a  reasonable  basis  to 
conclude  that  (A)  it  u  pursuant  to  an 
agreement  on  file  with  the  Commission  and 
in  effect  when  the  activity  took  place. 

Thb  broad  grant  of  antitrust 
immunity  necessitates  careful 
Commission  oversight  of  the  activities 
carried  out  pursuant  to  agreements. 
Effective  oversight  could  be  thwarted  by 
failure  to  disclose  essential  elemenb  of 
agreemenb,  or  by  language  filed  with 
the  Commission  whi(±  may  not  permit 
an  assessment  of  an  agreement’s  true 
competitive  impact 


‘Prior  to  this  agroemont  vrith  Maersk.  PSO  and 
Sea-Land  apparently  provided  service  in  this  trade 
on  veesels  operated  in  (x.n)iinction  with  Hapag- 
Lloyd  AG,  Container  Line  AB,  and  Compagnie 
Generate  Maritime. 


In  view  of  the  above,  the  Commission 
is  instituting  this  investigation  to 
determine  whether  Maei^,  P&O 
Nedlloyd  and/or  Sea-Land  are  violating 
or  have  violated  pertinent  provisions  of 
the  1984  Act  and  Commission 
regulations  by  operating  pursuant  to  an 
agreement  or  agreements  not  filed  with 
the  Commission,  the  terms  of  which 
may  be  substantively  different  finm 
those  contained  in  die  parties’ 
agreement  which  b  on  file  with  the 
Commission  and  effective  pursuant  to 
the  1984  Act  If  so,  thb  proceeding  also 
shall  determine  whether  civil  penalties 
should  be  assessed  and,  if  so,  in  what 
amount,  and  whether  a  cease  and  desbt 
order  should  be  bsued. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  5(a),  10(a)(2), 
10(a)(3),  11,  and  13  of  die  Shipping  Act 
of  1984  (“1984  Act’’),  46  U.S.C.  app. 
1704(a),  1709(aK2).  1709(a)(3),  1710, 
and  1712,  and  the  Commission’s 
regulations  set  forth  at  46  CFR 
572.103(g).  and  46  CFR  572.407,  an 
investigation  b  hereby  instituted  to 
determine,  with  respect  to  space/slot 
chartering  in  the  U.S.  Pacific  Coast/ 
North  Europe  trade: 

1.  Whether  Maersk,  P&O  Nedlloyd 
and  Sea-Land  are  violating  or  have 
violated  section  5(a)  of  the  1984  Act  by 
failing  to  file  a  true  copy  of  any 
agreement  entered  into  with  respect  to 
an  activity  described  in  section  4(a)  or 
(b)  of  the  1984  Act,  46  U.S.C.  app. 
1703(a)  or  (b); 

2.  Whether  Maersk,  P&O  Nedlloyd 
and  Sea-Land  are  violating  or  have 
violated  section  10(a)(2)  of  the  1984  Act 
by  operating  under  any  agreement 
required  to  be  filed  under  section  5  of 
the  1984  Act  that  has  not  become 
effective  under  section  6  thereof; 

3.  Whether  Maersk,  P&O  Nedlloyd 
and  Sea-Land  axe  violating  or  have 
violated  section  10(a)(3)  of  the  1984  Act 
by  operating  in  a  manner  not  in 
accordance  with  the  terms  of  an 
agreement  required  to  be  filed  under 
section  5  of  the  1984  Act; 

4.  Whether  Maersk,  P&O  Nedllyod 
and  Sea-Land  are  viobting  or  have 
violated  46  CFR  572.103(^  by  filing  an 
agreement  with  the  Commission  that 
does  not  embody  the  complete 
understanding  of  the  parties  and/or  does 
not  set  forth  the  specific  authorities  and 
conditions  under  which  the  parties  will 
conduct  their  present  operations  and 
regulate  the  relationships  among  the 
agreement  members;  and 

5.  Whether  Maersk,  P&O  Nedllyod 
and  Sea-Land  are  violating  or  have 
viobted  46  CFR  572.407 1^  filing  an 
agreement  with  the  Commission  that  b 
not  the  complete  agreement  among  the 
parties  and/or  does  not  specify  in  detail 


the  substance  of  the  tmdersbnding  of 
the  parties. 

It  is  further  ordered.  That  Maersk, 

P&O  Nedlloyd  and  Sea-Land  are 
designated  as  Respondenb  in  this 
proceeding. 

It  is  further  ordered.  That,  in  the  event 
violations  of  the  1984  Act  or  the 
Commbsion’s  regulations  are  foimd, 
this  proceeding  shall  determine  whether 
civil  penalties  should  be  assessed 
against  any  of  the  Respondenb  and,  if 
so,  in  what  amounb. 

It  is  further  ordered.  That,  in  the  event 
violations  of  the  1984  Act  or  the 
Commission’s  regubtions  are  foimd, 
thb  proceeding  shall  determine  whether 
a  cease  and  desist  order  should  be 
issued  against  any  or  all  of  the 
Respondenb. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  thb  proceeding  and 
that  these  matters  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  (“ALJ’’)  of  the  Commission’s 
Office  of  Adminbtrative  Law  Judges  at 
a  date  and  place  to  be  hereafter 
determined  by  the  ALJ  in  compliance 
with  Rule  61  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  ALJ  only 
after  consideration  has  bmn  given  by 
the  parties  and  the  presiding  ALJ  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  a  proper  showing 
that  there  are  genuine  issues  of  material' 
bet  that  cannot  be  solved  on  the  basis 
of  sworn  sbtemenb,  affidavib, 
depositions,  or  other  dociunenb  or  that 
the  nature  of  the  matters  in  issue  b  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  ade^ate  record. 

It  is  further  ordered,  "rhat  the 
Commission’s  Bureau  of  Enforcement  b 
designated  a  parfy  to  this  proceeding. 

It  is  further  ordered.  That  notice  of 
thb  CMer  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  each 
party  of  record. 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  thb  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  502.72. 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  deebions  issued 
by  or  on  behalf  of  the  Commission  in 
tffis  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  each 
party  of  record. 

It  is  further  ordered.  That  all 
documenb  submitted  by  any  party  of 
record  in  thb  proceeding  shall  be 
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directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  in  accordance  with  Rule 
118  of  the  Commission’s  Rules  of 
Practice  and  Procedme,  46  CFR  502.118, 
and  shall  be  served  on  each  party  of 
record. 

Finally,  it  is  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission’s  Rules  of  Practice  and 
Procedvure,  46  CFR  502.61,  the  initial 
decision -of  the  presiding  AL)  shall  be 
issued  by  May  5, 1998,  and  die  final 
decision  of  the  Commission  shall  be 
issued  by  September  2, 1998. 

By  the  Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  97-11999  Filed  5-7-97;  8:45  am] 
BHLLINQ  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-07] 

Possible  Unfiled  Agreement  Between 
Hyundai  Merchant  Marine  Company, 
Ltd.,  and  Mediterranean  Shipping  Co., 
S.A.;  Order  of  investigation  and 
Hearing 

On  September  6, 1995,  Hyundai 
Merchant  Marine  Company,  Ltd. 
(“Hyundai”)  and  Mediterranean 
Shipping  Co.,  S.A.  (“MSC”)  filed  with 
the  Federal  Maritime  Commission 
(“Commission”  or  “FMC”)  FMC 
Agreement  No.  217-011512  (“FMC 
agreement”  or  “filed  agreement”),  under 
which  Hyimdai  is  authorized  to  charter 
space  on  MSC’s  vessels  in  the  trade 
between  U.S.  Adantic  and  Gulf  ports 
and  ports  in  North  Europe.  At  the  dme 
this  FMC  agreement  was  filed,  MSC  was 
a  member  of  the  Trans-Adandc 
Conference  Agreement  (“TACA”). 
Hyundai  became  a  member  of  TACA  on 
September  11, 1995. 

As  a  result  of  discussions  with  filing 
counsel  concerning  possible  restricdons 
on  the  rights  of  TACA  members  to 
charter  space  to  non-conference  carriers, 
the  staff  questioned  whether  the  FMC 
agreement  reflected  the  entire  agreement 
between  the  parties.  There  was  no 
reference  to  TACA  membership  in  the 
FMC  agreement,  as  initially  filed.  In 
response  to  the  staff’s  inquiry,  on 
September  29, 1995,  the  parties  filed  an 
amendment  to  the  FMC  agreement,  as 
follows: 

5.7  In  the  event  either  or  both  of  the 
Parties  shall,  at  any  time  during  the  period 
this  agreement  may  remain  in  effect,  adhere 
to  any  other  agreement  in  the  Trade, 
including  the  Trans-Atlantic  Conference 
Agreement  (“TACA”)  and/or  Transatlantic 
Policing  Agreement  (“TP A”)  and  any 


successor  to  the  TACA  and/or  TPA,  they 
herein  undertake  to  abide  by  the  terms  and 
conditions  of  any  such  other  agreements  and, 
in  the  particular  case  of  the  TACA.  the 
provisions  of  Article  15  thereof. 

The  FMC  agreement  between  Hyundai 
and  MSC,  as  amended,  became  effective, 
pursuant  to  section  6  of  the  Shipping 
Act  of  1984, 46  U.S.C.  app.  1701,  et  seq. 
(“1984  Act”)  on  October  21, 1995. 

Article  15  of  the  TACA  agreement  is 
entitled  “Adherence  to  Tariffs,  Service 
Contracts  and  Authorized  Practices; 
Conflicts  of  Interest”  Article  15.3 
thereof  reads,  in  part: 

All  Parties  shall  strictly  abide  by  and 
observe  Agreement  rules,  regulations  and 
authorized  practices  and  no  Party  shall 
engage,  directly  or  indirectly,  through  any 
holding,  parent,  subsidiary,  associated  or 
afhliated  company  or  companies  (“Related 
Companies”)  or  otherwise,  in  the 
transportation  of  cargo  in  the  Trade  at  rates 
or  on  terms  and  conditions  other  than  those 
agreed  upon  or  otherwise  authorized 
pursuant  to  the  provisions  of  this  Agreement 
*  *  * 

On  the  basis  of  concerns  that  this 
language  may  preclude  TACA  members 
from  chartering  space  on  their  vessels  to 
non-conference  lines,  the  Commission 
issued  an  order  pursuant  to  section  15 
of  the  1984  Act  on  February  22, 1996, 
.requiring  information  and  documents 
related  to  this  issue.  ^ 

In  response  to  that  order,  Hyundai 
and  MSC  produced  a  number  of 
documents,  including  a  slot  charter 
agreement  between  Hyundai  and  MSC, 
dated  August  4, 1995,  and  referred  to  by 
the  parties  as  a  memorandum  of 
agreement  (“MOA”).  In  addition, 
Hyundai  and  MSC  produced  copies  of 
correspondence  between  negotiators  for 
the  two  carriers,  indicating  that  the 
terms  of  the  MOA  were  the  focus  of 
extensive  negotiations,  while  the  first 
draft  of  the  FMC  agreement  was  agreed 
to  without  change  or  substantive 
discussion.  Moreover,  the  negotiator  for 
MSC  informed  his  counterpart  at 
Hyundai  that,  where  there  were 
discrepancies  between  the  two 
documents,  the  terms  of  the  MOA 
would  supersede  those  of  the  filed 
agreement. 

The  MOA  is  a  detailed  dociunent  with 
four  appendices.^  while  the  FMC 
agreement  is  written  in  general  terms 
and  does  not  contain  any  appendices  or 
certain  other  specifics  set  forth  in  the 


>  This  section  15  order  was  addressed  to  TACA 
and  its  seventeen  member  lines.  Responses  were 
submitted  in  May  1996,  and  required  informal 
follow-up  with  the  conference  and  its  members 
which  was  completed  in  December  1996. 

2  These  appendices  are:  1.  Containerships/ 
capacity/schedules;  2.  Financial  arrangements;  3. 
Slot  Ch^er  Party;  and  4.  Restrictions  in  respect  of 
dangerous  goods. 


MOA.3  In  addition  to  this  difference  in 
the  level  of  detail,  there  are  at  least  three 
differences  of  a  more  substantive  nature 
between  the  filed  agreement  and  the 
MOA. 

First,  the  MOA  makes  several 
references,  on  the  title  page  and  in  the 
preamble,  to  the  relationship  between 
this  slot  charter  and  TACA.  The  title 
page  of  the  MOA  states  that  the  slot 
ch^er  agreement  is  “Under  the  Trans 
Atlantic  Conference  Agreement.”  The 
preamble  states: 

This  agreement  is  adopted  pursuant  to  the 
Conference  Agreement*  In  furtherance  of  the 
Conference  agreement,  the  parties  have  met 
and  communicated  among  themselves  for  the 
purpose  of  effecting  the  purposes  and 
provisions  of  the  Conference  Agreement 
Their  decisions  are  set  forth  in  thin 
agreement  This  agreement  is  supplemental 
to  the  Conference  Agreement  and  is  subject 
to  all  of  the  rights,  obligations,  definitions, 
terms  and  conditions  set  forth  in  the 
Conference  Agreement 

The  filed  agreement  contains  no 
counterpart  to  this  preamble,  nor  any 
reference  to  TACA  on  the  title  page. 

Second,  as  originally  signed  by  the 
parties,  the  MOA  contained  an  Article 
15  which  stated: 

15.  Conference  Membership 

Hyundai  and  MSC  shall  take  a  common 
position  to  membership  in  TACA  for  the 
period  of  this  Agreement  No  Party  will 
resign  fiom  TACA  without  the  agreement  of 
the  other  Party. 

Nothing  similar  to  this  commitment 
appears  in  the  filed  agreement.  The 
MOA  appears  to  have  been  amended  by 
the  parties  on  May  20, 1996,  to  delete 
this  conference  membership  provision.^ 
A  copy  of  that  amendment  to  the 
unfiled  MOA  was  submitted  to  the 
Commission  on  Jime  28, 1996. 

The  third  significant  difference 
between  the  MOA  and  the  filed 
agreement  is  found  in  the  duration  of 
the  respective  agreements.  The  MOA 
states  that: 

This  agreement  will  have  a  firm  validity  of 
three  years  and  shall  coimnence  on  October 
1st,  1995  or  latest  January  1st,  1996.  It  will 
remain  in  effect  for  a  minimum  of  36  months. 
(Tlhereafter  it  will  be  subject  to  termination 
on  six  months  notice  given  by  any  party  in 
writing  to  the  party  (sic).  The  earliest 
effective  notice  of  termination  date,  however, 
will  be  March  30th,  1998. 

Article  9  of  the  filed  agreement  states, 
in  pertinent  part,  that: 


^E.g.,  compensation  for  unavailable  slots;  carriage 
of  empty  containers;  intercoastal  moves;  utilization 
reports;  costs  of  vessels  out  of  service;  etc. 

^Conference  Agreement  is  defined  by  the  MOA 
to  mean  TACA. 

*The  MOA  was  first  disclosed  to  the  Commission 
on  May  7. 1996,  in  response  to  the  section  15  order. 
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This  Agreement  may  be  implemented  as 
from  the  date  it  becomes  lawfrilly  effective 
and  its  term  shall  be  of  indefinite  duration. 

The  Parties  may  terminate  or  suspend  this 
Agreement  at  any  time  upon  such  terms  as 
they  may  determine  *  *  *. 

The  1984  Act  and  the  Ckinmiission’s 
regulations  are  explicit  in  requiring  that 
a  true  and  complete  copy  of  every 
applicable  agreement  be  filed  with  the 
Commission,  and  that  parties  operate 
only  pursuant  to  the  terms  of  such 
agreements.  Section  5(a)  of  the  1984 
Act,  46  U.S.C.  app.  1704(a),  requires 
that: 

A  true  copy  of  every  agreement  entered 
into  with  respect  to  an  activity  described  in 
section  4(a)  or  (b)  of  this  Act  shall  be  filed 
with  the  Commission  *  *  *.  The 
Commission  may  by  regulation  prescribe  the 
form  and  manner  in  wbdch  an  agreement 
shall  be  filed  and  the  additional  information 
and  documents  necessary  to  evaliute  the 
agreement 

Sections  10(a)(2)  and  10(a)(3)  of  the 
1984  Act.  46  U.S.C.  app.  1709(a)(2)  and 
1709(a)(3),  state  that  no  person  may: 

(2)  operate  under  an  agreement  required  to 
be  filed  under  section  5  of  this  Act  that  has 
not  become  effactive  under  section  6.  or  that 
has  been  rejected,  disapproved,  or  canceled; 
or 

(3)  operate  under  an  agreement  required  to 
be  filled  under  section  5  of  this  Act  axcept  in 
accordance  with  the  terms  of  the  agreement 
or  any  modifications  nude  by  the 
Commission  to  the  agreement 

The  Commission’s  rules 
implementing  these  statutory  provisions 
are  set  forth  at  46  CFR  part  572,  and,  as 
pertinent  to  the  issues  set  forth  herein, 
provide  as  follows: 

46 CFR 572.103  Policies*  *  * 

(g)  An  agreement  filed  under  the  Act  must 
be  clear  and  definite  in  its  terms,  must 
embody  the  complete  understanding  of  the 
parties,  and  must  set  forth  the  specific 
authorities  and  conditions  under  which  the 
parties  to  the  agreement  will  conduct  their 
present  operations  and  r^ulate  the 
relationships  among  the  agreement  members. 
46  CFR  572.407  Complete  and  Definite 
Agreements 

(a)  Any  agreement  required  to  be  filed  by 
the  Act  and  this  part  shall  be  the  complete 
agreement  among  the  parties  and  shall 
specify  in  detail  the  substance  of  the 
understanding  of  the  parties. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  section,  agreement  clauses  which 
contemplate  a  further  agreement,  the  terms  of 
which  are  not  fully  set  forth  in  the  enabling 
agreement,  will  be  permitted  only  if  the 
enabling  agreement  indicates  that  any  such 
further  agreement  cannot  go  into  effect  unless 
filed  and  effective  under  the  Act 

(c)  Further  specific  agreements  or 
understandings  which  are  established 
pursuant  to  express  enabling  authority  in  an 
agreement  are  considered  interstitial 
implementation  and  are  permitted  without 


further  filing  under  section  5  of  the  Act  only 
if  the  further  agreement  concerns  routine 
operational  or  administrative  matters, 
including  the  establishment  of  tariff  rates, 
rules,  and  regulations. 

Section  7(a)  of  the  1984  Act,  46  U.S.C. 
app.  1706(a),  provides,  as  pertinent 
here,  that  the  antitrust  laws  of  the 
United  States  do  not  apply  to — 

(1)  any  agreement  that  has  been  filed  under 
section  5  of  this  Act  and  is  effective  under 
section  5(d)  or  section  6  *  *  *.  [or] 

(2)  any  activity  or  agreement  within  the 
scope  of  this  Act,  whether  permitted  under 
or  prohibited  by  this  Act,  undertaken  or 
entered  into  with  a  reasonable  basis  to 
conclude  that  (A)  Idt  is  pursuant  to  an 
agreement  on  file  with  the  Commission  and 
in  effect  when  the  activity  took  place  *  *  *. 

This  broad  grant  of  antitrust 
immunity  necessitates  careful 
Commission  oversight  of  the  activities 
carried  out  pursuant  to  agreements. 
Effective  oversight  could  be  thwarted  by 
failure  to  disclose  essential  elements  of 
agreements,  or  by  language  filed  with 
the  Commission  whi^  may  not  permit 
an  assessment  of  an  agreement’s  true 
competitive  impact 

It  appears  that  the  differences 
between  the  Hyundai/MSC  filed 
agreement  and  the  MOA  extend  beyond 
routine  operational  or  administrative 
matters  and  provide  for  activities  which 
affect  competition  between  the  parties 
and  with  other  carriers  in  the 
transatlantic  trades.  In  particular,  it 
appears  that  the  MOA.  as  originally 
signed,  effectively  ties  Hyundai, 
traditionally  a  non-conference  carrier,  to 
membership  in  TACA  for  at  least  three 
years.  There  is  nothing  in  the  filed 
agreement  which  would  alert  the 
Commission  or  the  public  to  this 
anticompetitive  aspect  of  the  slot 
charter  agreement. 

As  noted,  Hyundai  joined  TACA 
effective  September  11, 1995,  and  the 
FMC  agreement  became  effective  on 
October  21, 1995.  Thus,  it  appears  that 
Hyundai  and  MSC  implemented  at  least 
the  first  part  of  their  unfiled  agreement 
on  conference  membership,  i.e.  Hyundcii 
and  MSC  took  a  common  position  to 
membership  in  TACA,  more  than  eight 
months  prior  to  its  reported  deletion 
firom  the  MOA  on  May  20, 1996,  and 
more  than  a  month  prior  to  effectiveness 
of  the  FMC  araeement. 

In  view  of  me  above,  the  Commission 
is  instituting  this  investigation  to 
determine  whether  Hyundai  and/or 
MSC  are  violating  or  have  violated 
pertinent  provisions  of  the  1984  Act  and 
Commission  regulations  by  operating 
pursuant  to  an  agreement  not  filed  with 
the  Commission,  the  terms  of  which 
may  be  substantively  different  from 
those  contained  in  die  parties’ 


agreement  which  is  on  file  with  the 
Commission  and  effective  pursuant  to 
the  1984  Act.  If  so,  this  proceeding  also 
shall  determine  whether  civil  pen^ties 
should  be  assessed  and,  if  so,  in  what 
amount,  and  whether  a  cease  and  desist 
order  should  be  issued. 

Now  therefore,  it  is  ordered,  that 
pursuant  to  sections  5(a),  10(a)(2). 
10(a)(3),  11,  and  13  of  the  Slipping  Act 
of  1984  ("1984  Act”),  46  U.S.C.  app. 
1704(a),  1709(a)(2).  1709(a)(3),  1710, 
and  1712,  and  the  Commission’s 
regulations  set  forth  at  46  CFR 
572.103(g),  and  46  CFR  572.407,  an 
investigation  is  hereby  instituted  to 
determine,  with  respect  to  space/slot 
chartering  in  the  transatlantic  trades: 

1.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  section  5(a)  of 
the  1984  Act  by  failing  to  file  a  true 
copy  of  an  agreement  entered  into  with 
respect  to  an  activity  described  in 
section  4(a)  or  (b)  of  the  1984  Act,  46 
U.S.C.  app.  1703  (a)  or  (b); 

2.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  section 
10(a)(2)  of  the  1984  Act  by  operating 
under  an  agreement  required  to  be  filed 
under  section  5  of  the  1984  Act  that  has 
not  become  effective  under  section  6 
thereof; 

3.  Whether  Hyimdai  and  MSC  are 
violating  or  have  violated  section 
10(a)(3)  of  the  1984  Act  by  operating  in 
a  manner  not  in  accordance  with  the 
terms  of  an  agreement  required  to  be 
filed  imder  section  5  of  the  1984  Act; 

4.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  46  CFR 
572.103(g)  by  filing  an  agreement  with 
the  Commission  that  does  not  embody 
the  complete  understanding  of  the 
parties  and/or  does  not  set  forth  the 
specific  authorities  and  conditions 
imder  which  the  parties  will  conduct 
their  present  operations  and  regulate  the 
relationships  among  the  agreement 
members;  and 

5.  Whether  Hyundai  and  MSC  are 
violating  or  have  violated  46  CFR 
572.407  by  filing  an  agreement  with  the 
Commission  that  is  not  the  complete 
agreement  among  the  parties  and/or 
does  not  specify  in  detail  the  substance 
of  the  imderstanding  of  the  parties. 

It  is  further  ordered,  ThatHuyndai 
and  MSC  are  designated  as  Respondents 
in  this  proceeding. 

It  is  further  oraered.  That,  in  the  event 
violations  of  the  1984  Act  or  the 
Commission’s  regulations  are  found, 
this  proceeding  shall  determine  whether 
civil  penalties  should  be  assessed 
against  either  or  both  of  the 
Respondents  and,  if  so,  in  what 
amounts. 

It  is  further  ordered,  that,  in  the  event 
violations  of  the  1984  Act  or  the 
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Commission’s  regulations  are  found, 
this  proceeding  shall  determine  whether 
a  cease  and  desist  order  should  he 
issued  against  either  or  both  to  the 
Respondents. 

It  is  further  Ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  these  matters  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  (“ALJ”)  of  the  Commission’s 
Office  of  Administrative  Law  Judges  at 
a  date  and  place  to  be  hereafter 
determined  by  the  ALJ  in  compliance 
with  Rule  61  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  ALJ  only 
after  consideration  has  bron  given  by 
the  parties  and  the  presiding  ALJ  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  a  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adeqmate  record. 

It  is  further  Ordered,  That  the 
Commission’s  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding. 

It  is  further  Ordered,  That  notice  of 
this  O^er  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  each 
party  of  record. 

It  is  further  Ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  502.72. 

It  is  further  Ordered,  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearii^ 
conference,  shall  be  served  on  each 
party  of  record. 

It  is  further  Ordered,  That  all 
dociunents  submitted  by  any  party  of 
record  in  this  proceeding  sh^  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  in  accordance  with  Rule 
118  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  46  CFR  502.118, 
and  shall  be  served  on  each  party  of 
record. 

Finally,  it  is  further  Ordered,  That  in 
accordance  with  Rule  61  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  502.61,  the  initial 
decision  of  the  presiding  ALJ  shall  be 
issued  by  May  5, 1998,  and  ffie  final 
decision  of  the  Commission  shall  be 
issued  by  September  2, 1998. 


By  the  Conunission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  97-11998  Filed  5-7-97;  8:45  am] 
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Report  on  Revised  System  of  Records 
Under  the  Privacy  Act  of  1974 

AGENCY:  General  Services 
Administration. 

ACTION:  Notification  of  revised  system  of 
records. 

SUMMARY:  The  purpose  of  this  dociunent 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
of  intent  by  the  General  Services 
Administration  (GSA)  to  revise  a  system 
of  records  maintained  by  GSA. 

The  system  of  records.  Credentials. 
Passes,  and  Licenses,  GSA/HRO-8,  will 
be  revised  to  show  that  GSA  will  collect 
individual  next  of  kin  name  and  phone 
number  and  medical  information  from 
employees  on  a  voluntary  basis,  so  that 
this  information  may  be  made  available 
to  security  and  medical  personnel  in  the 
event  of  a  medical  emergency.  The 
system  will  also  be  revised  to  show  that 
data  storage  will  be  in  the  form  of  or  in 
electronic  chips  in  the  individual’s 
identification  card  itself,  and  in 
associated  automated  data  systems. 

A  new  system  report  was  filed  with 
the  Chairman  of  the  Committee  on 
Government  Operations  in  the  House, 
the  Committee  on  Governmental  Affairs 
in  the  Senate,  and  the  Office  of 
Management  and  Budget. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revision. 
Comments  must  be  received  on  or 
before  the  30th  day  following 
publication  of  this  notice.  The  system 
will  become  effective  without  fiirther 
notice  on  the  30th  day  following 
publication  of  this  notice  unless 
comments  are  received  that  would 
result  in  a  contrary  decision. 

ADDRESS:  Address  comments  to  the 
General  Services  Administration  (CAI) 
Washington,  DC  20405. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Mary  Cunningham,  GSA  Privacy  Act 
Officer,  telephone  (202)  501-3415. 

Background 

'The  system  of  records.  Credentials, 
Passes,  and  Licenses,  GSA/HRO-8, 
be  revised  to  show  that  GSA  will  collect 
individual  next  of  kin  NAME  and  phone 
number  and  medical  information  ^m 
employees  on  a  voluntary  basis,  so  that 


this  information  may  be  made  available 
to  security  and  medical  personnel  in  the 
event  of  a  medical  emergency.  The 
system  will  also  be  revis^  to  show  that 
data  storage  will  be  in  the  form  of  or  in 
electronic  chips  in  the  individual’s 
identification  care  itself,  and  in 
associated  automated  data  systems. 

System  number:  GSA/HRO-8. 

System  name:  Credentials,  Passes,  and 
Licenses. 

System  location:  This  system  of 
records  is  maintained  by  the  Director, 
Office  of  Management  Services,  1800  F 
St  NW,  Washington,  DC  and  by  the 
regional  Administrative  Services 
Divisions  as  listed  in  the  appendix. 

Categories  of  Individuals  Covered  by  the 
System 

All  employees  whose  assigned 
responsibilities  require  the  issuance  of 
credentials  for  identification  and 
security  purposes. 

Categories  of  Records  in  the  System 

1.  GSA  Form  15,  Weekend  and 
Holiday  Pass  (Various  personal 
characteiistics). 

2.  GSA  Form  22,  Employee 
Identification  Credential — ^Regional 
(Photo,  name.  Social  Security  Number 
(SSN),  issuance  date,  serial  number, 
employee  signature,  and  issuing  official. 

3.  GSA  Form  48,  Request  for  and 
Record  of  Credential  or  Pass  (Name, 
photo,  official  address  and  phone 
number,  home  address,  next  of  kin  and 
next  of  kin  phone  number,  issuance 
date,  serial  number,  employee  sipiature, 
and  issuing  official). 

4.  GSA  Form  277,  Employee 
Identification  and  Authorization 
Credential-General  (Photo,  signature  of 
bearer,  name  of  employee,  signature  of 
issuing  official,  date  issued, 
identification  serial  number,  SSN, 
position  title,  official  address  and  phone 
munber,  home  address  and  phone 
number,  next  of  kin,  next  of  kin  phone 
number  and  medical  information). 

5.  OF  7,  Property  Pass  (Name, 
building,  description  of  property, 
agency,  and  effective  date). 

6.  GSA  Form  2941,  Parking 
application  (Name  address,  agency, 
correspondence  symbol,  office 
telephone  number,  and  length  of 
service). 

Authority  for  Maintenance  of  the 
System 

The  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
Stat  377)  as  amended. 

Purpose.  To  assemble  in  one  system 
information  pertaining  to  passes  and 
credentials  for  identification  and 
security  purposes. 
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Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  such  use 

a.  To  facilitate  the  issuance  and 
control  of  cards,  parking  permits, 
building  passes,  driver  licenses,  and 
similar  credentials. 

b.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regiilation, 
or  order,  where  the  General  Services 
Administration  (GSA)  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. ' 

c.  To  provide  information  to  a 
member  of  Congress  or  to  a 
congressional  staff  member  from  the 
records  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

d.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  requests,  in 
connection  with  the  hiring  and 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  a  job, 
the  letting  of  a  contract,  or  the  issuance 
of  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  reqQesting  agency’s  decision  on  the 
matter. 

f.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  workforce  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

g.  To  disclose  information  to  the 
Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  the  circular. 

h.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  Special  Counsel; 
the  Federal  Labor  Relations  Authority 
and  its  General  Counsel;  or  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  performance  of  their 
authorized  duties. 


i.  To  an  authorized  appeal  or 
grievance  examiner,  formtd  complaints 
examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee. 

j.  To  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency’s  responsibility  for  evaluation  of 
Federal  personnel  management. 

k.  To  the  extent  that  official  personnel 
records  in  the  custody  of  GSA  are 
covered  within  the  systems  or  records 
published  by  the  Office  of  Personnel 
Management  as  Government-wide 
records,  they  will  be  considered  as  part 
of  that  Government-wide  system.  Other 
official  personnel  records  covered  by 
notices,  published  by  GSA  and 
considered  to  be  separate  systems  of 
records  may  be  transferable  to  the  Office 
of  Personnel  Management  in  accordance 
with  official  personnel  programs  and 
activities  as  a  routine  use. 

l.  To  an  expert,  consultant,  or  a 
contractor  of  GSA  to  the  extent 
necesscuy  to  further  the  performance  of 
a  Federal  duty. 

m.  To  medical  personnel  in  the  event 
of  a  medical  emergency. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage:  Information  is  collected  by 
means  of  electronic  mail  and  paper 
forms  and  may  be  stored  as  paper  forms, 
or  in  electronic  chips  in  the  individual’s 
identification  card  itself,  and  in 
associated  automated  data  systems. 

Retrievability:  Name,  SSN, 
identification  (badge)  serial  number. 

Safeguards:  When  not  in  use  by  an 
authorized  person,  paper  records  will  be 
stored  in  lockable  metal  file  cabinets  or 
secured  rooms.  Electronic  records  are 
protected  by  a  password  and  may  also 
have  a  personal  identification  niunber 
(PIN)  as  a  second  level  of  protection. 

Retention  and  disposal:  Disposal  of 
records  is  described  in  the  HB,  GSA 
Records  Maintenance  and  Disposition 
System  (OAD  P  1820.2A)  and 
authorized  GSA  records  schedules. 

System  Manager  and  Address: 

The  official  responsible  for  this 
system  is  the  Director.  Office  of 
Management  Services,  1800  F  Sts.,  NW., 
Washington,  DC  20405.  Since  this  is  a 
geographiccdly  dispersed  system, 
individuals  may  gain  access  to  it  by 
contacting  the  officials  at  locations  as 
listed  in  the  appendix. 


Notification  Procedure 

The  address  of  the  agency  offices  to 
which  inquiries  should  be  addressed 
and  addr^ses  of  locations  at  which  the 
individual  may  present  a  request  as  to 
whether  a  system  contains  records 
pertaining  to  himself  or  herself  is  the 
same  as  that  shown  in  the  appendix. 
Individuals  shoqld  provide  name,  social 
security  number,  period  of  employment, 
and  position  held  to  assist  the  office  in 
locating  the  record. 

Record  Access  Procedures 

An  individual  can  obtain  information 
on  procedures  for  gaining  access  to 
records  from  the  Director,  Office  of 
Management  Services,  or  Regional 
Director,  Administrative  Services 
Division,  as  shown  in  the  appendix. 

Contesting  Record  Procedures 

GSA  rules  for  access  to  systems  of 
records,  contesting  the  contents  of 
systems  of  records  and  appealing  initial 
determinations  are  promulgated  in  41 
CFR  105-64,  published  in  ffie  Federal 
Register. 

Record  Source  Categories 

Information  is  provided  by  employee 
being  issued  credential  and  issuing 
official. 

Dated:  April  30, 1997. 

John  H.  Davenjay, 

Director,  Administrative  Policy  and 
Information  Management  Division. 

[FR  Doc.  97-11958  Filed  5-7-97;  8:45  am) 
BUXINQ  CODE  6820-34-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Administration  on  Aging. 

The  Administration  on  Aging  (AoA), 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511): 

Title  of  Information  Collection:  State 
Annual  Long-Term  Care  Ombudsman 
Report; 

Type  of  Request:  Extension,  With 
Minor  Revision; 

Use:  To  revise  an  existing  information 
collection  for  States  to  use  in  reporting 
on  activities  of  their  Long-Term  Care 
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On^udsman  Programs  as  required 
tmder  Section  712  of  the  Older 
Americans  Act,  as  amended; 

Frequency:  Aimually; 

Respondents:  State  Agencies  on 
Aging; 

Estimated  Number  of  Responses:  52; 

Total  Estimated  Burden  Hours:  9,000. 

Additional  Information  or  Comments: 
The  Administration  on  Aging  is 
submitting  to  the  Office  of  Management 
and  Budget  for  approval  an  extension, 
with  minor  revisions,  of  a  reporting 
form  and  instructions  fra  the  State 
annual  Long-Term  Care  Ombudsman 
reports,  pursuant  to  requirements  in 
Section  712  (b)  and  (h)  of  the  Older 
Americans  Act.  The  revisions; 

(1)  Modify  the  wording  of  some  of  the 
complaint  categories  to  assist 
respondents  in  categorizing  some 
complaints  which  were  being  placed 
under  “other”  and; 

(2)  stipulate  that  several  narrative 
responses  which  have  not  changed  since 
the  previous  report  do  not  need  to  be 
repeated. 

The  reporting  system  is  for  fiscal 
years  1997-99.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  60  days  of  the  publication  of  this 
notice  directly  to  the  following  address: 
OMB  Reports  Management  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

Dated:  April  30, 1997. 

Alicia  Valadez  Ora, 

Director,  Office  of  Governmental  Affairs  and 
Elder  Rights,  Administration  on  Aging. 

[FR  Doc.  97-12009  FUed  5-7-97;  8:45  am] 
BILLING  CODE  4150-44-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  i»o)ects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  imder 
the  Paperwork  Reduction  Act  of  1995. 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1120. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Evaluation  of  the 
National  Health  Service  Corps 

New 

The  National  Health  Service  Corps 
(NHSC)  was  established  in  1971  to  help 


correct  the  maldistribution  of  health 
care  personnel  and  to  improve  the 
delivery  of  services  in  areas  with 
shortages  of  health  care  professionals. 
Through  the  Scholarship  and  Loan 
Repayment  Programs  the  NHSC  recruits 
he^th  clinicians  and  places  them  in 
areas  designated  as  h^th  professional 
shortage  areas. 

The  evaluation  of  this  program  will 
include  three  mail  surveys,  two  directed 
at  scholarship  and  loan  repayment 
program  clinicians  (physicians,  dentists, 
physician  assistants,  nurse  practitioners 
and  nurse  midwives),  and  one  directed 
at  site  administrators  currently 
employing  NHSC  clinicians.  The  Survey 
of  NHSC  Alumni  (clinicians  who  began 
service  on  January  1, 1980  and 
terminated  their  service  before  March 
14, 1997)  will  assess  alumni  attitudes 
about  the  NHSC  experience  including 
recruitment,  placement,  and  service 
contributions  (for  example,  expanding 
clinical  services,  serving  in  clinical 
leadership  positions,  participating  in 
quality  improvement  activities  and 
initiating  community  primary  care 
initiatives)  to  the  site  and  community. 

In  addition,  the  survey  will  examine 
various  measures  of  clinician  retention 
in  imderserved  areas.  The  Survey  of 
NHSC  Clinicians  (current)  will  also 
assess  attitudes  about  the  NHSC 
experience  including  recruitment,  ’ 
placement  and  service  contribution  to 
the  site  and  community.  The  Survey  of 
Administrators  in  Sites  with  NHSC 
Clinicians  will  assess  sites’  experiences 
with  NHSC  clinicians  and  will  provide 
an  assessment  of  their  service 
contributions  to  the  site  and 
community.  'The  data  collected  through 
the  surveys  will  be  used  to  formulate 
programmatic  and  policy 
recommendations  designed  to 
strengthen  the  NHSC  program  and 
increase  its  effectiveness. 


Type  of  survey 

No.  of 

resporxlents 

No.  of  re¬ 
sponses  per 
resporxient 

Avg.burden/ 
response 
(in  jKXirs) 

Total  bur¬ 
den  hours 

Alumni  Survey  . . . 

2264 

1 

.5 

1132 

Current  Clinician  Survey . . . . . 

1411 

1 

.5 

706 

Site  Arlministretnr  Survey  . . . 

252 

1 

.5 

126 

Total . . . . 

3927 

1 

.5 

1964 
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Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
conunents  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  30, 1997. 
f.  Henry  Montes, 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-12054  Filed  5-7-97;  8:45  am) 
BHXING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Request  for  Nominations  of 
Representatives  to  the  Advisory 
Committee  on  infant  Mortality 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice. 

SUmiARY:  The  HRSA  is  requesting 
nominations  for  representatives  of 
specified  constituencies  or 
organizations  to  serve  on  the  Advisory 
Conunittee  on  Infant  Mortality  (ACIM). 
The  composition  of  the  ACIM  is  being 
expanded  to  meet  new  congressional 
requirements  to  provide  advice  and 
guidance  to  the  Secretary  on  health  care 
services  provided  to  mothers  and 
newborns,  as  authorized  imder  Section 
606  (“Newborns”  and  Mothers’  Health 
Protection  Act  of  1996”)  of  Pub.  L.  104- 
204,  the  Veterans  Administration- 
Housing  and  Urban  Development 
Appropriations  Act  of  1997. 

Many  of  the  categories  of 
constituencies  or  organizations 
specified  by  Section  606(b)  of  the  Act 
for  membership  on  the  panel  are  already 
represented  on  the  ACIM.  Additionally, 
Congress  has  identified  other 
organizations  with  specific  areas  of 
expertise  for  inclusion  on  the  panel. 
Those  categories  not  already 
represented  in  the  current  membership 
or  that  have  not  been  specifically 
identified  by  Congress  include:  health 
plans;  hospitals;  employers;  and 
consiuners.  Nominations  are  being 
solicited  for  persons  of  national  stature 
representing  these  four  categories  who 
are  knowledgeable  about  maternal  and 
infant  health,  study  methods  and 
quality  assurance. 

DATES:  Nominations  should  be  received 
by  June  9, 1997. 

ADDRESSES:  All  letters  of  nominations, 
specifying  the  nominee’s  expertise  and 
category  ffiey  are  representing,  and 
curricula  vitae  of  the  nominees  should 


be  sent  to  Audrey  H.  Nora,  M.D., 

M.P.H.,  Director,  Maternal  and  Child 
Health  Bureau,  and  Assistant  Surgeon 
General,  5600  Fishers  Lane,  Room  18- 
05,  Roc^ille,  MD  20857,  within  30  days 
of  this  Federal  Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodie  Kessel,  M.D.,  M.P.H.,  Director, 
Division  of  Science,  Education,  and 
Analysis,  5600  Fishers  Lane,  Room 
18A-55,  Rockville,  MD  20857. 
SUPPLEMENTARY  INFORMATION:  Section 
606  of  Pub.  L.  104-204  requires  health 
plans  and  insurance  carriers  that 
provide  maternity  benefits  to  provide 
coverage  for  postpartum  hospital  stays 
of  at  least  48  hours  for  imcomplicated 
vaginal  deliveries  and  96  hoius  for 
Cesarean  sections.  Section  606(b)  of  the 
Act  directs  the  Secretary  to  establish  an 
advisory  panel  to  review  data  on  health 
care  services  provided  to  mothers  and 
newborns,  to  study  several  issues 
related  to  quality  of  care  and  length  of 
maternity  stay,  and  to  report  to  Congress 
within  5  years  on  a  series  of  issues  ^ 
related  to  private  sector  improvements 
in  prenatal  and  postnatal  care.  An 
interim  report  is  required  in  18  months. 

The  law  specifies  that  the  advisory 
panel  be  chosen  firom  public  and  private 
sector  entities  with  expertise  in  areas 
such  as  patient  care,  patient  education, 
quality  assurance,  outcomes  research, 
and  consumer  issues,  and  include 
representatives  of  health  care 
practitioners,  health  plans,  hospitals, 
employers.  States,  and  consumers.  The 
Senate  Labor  and  Human  Resources 
Committee  Report,  S.  Rpt.  104-326, 
which  accompanied  the  “Newborns’ 
and  Mothers’  Health  Protection  Act  of 
1996”  (S.  969),  further  elaborates  on  the 
composition  of  the  advisory  panel, 
identifying  a  number  of  organizations  by 
name  as  well  as  category  for 
membership.  Congressionally-identified 
organizations  in  categories  not  already 
represented  by  current  ACIM  members 
have  already  been  invited  to  nominate 
a  representative  to  the  advisory  panel. 

On  January  29, 1997,  the  Secretary 
designated  the  ACIM  to  carry  out  the 
additional  responsibilities  of  the 
advisory  panel  authorized  under 
Section  606(b)  of  the  Act,  with  the 
understanding  that  its  composition 
would  be  expanded  to  meet  the 
broadened  membership  requirements  of 
Section  606(b)  of  the  Act.  These 
membership  categories  are  health  plans, 
hospitals,  employers,  and  consumers. 
Organizations  in  categories  not 
otherwise  represented  by  current  ACIM 
members  are  being  invited  via  this 
notice  to  nominate  a  representative  to 
serve  on  the  advisory  panel.  If  no 
nomination  is  received  firom  entities 


within  these  categories,  the  MCHB  will 
nominate  a  member  to  represent  that 
constituency’s  interests. 

The  Advisory  Committee  on  Infant 
Mortality  was  established  in  1991  to 
advise  the  Secretary  on  HHS  programs 
directed  at  reducing  infant  mort^ity 
and  improving  the  health  status  of 
pregnant  women  and  infants.  The 
Committee  is  governed  by  provisions  of 
Public  Law  92—463,  as  amended,  (5 
U.S.C.  App.  2),  which  sets  forth 
standards  for  the  formation  and  use  of 
advisory  conunittees.  The  Committee 
crirrently  consists  of  the  Assistant 
Secretary  for  Health,  the  Assistant 
Secretary  for  Children  and  Families,  the 
Administrator,  Health  Care  Financing 
Administration  and  the  Assistant 
Secretary  for  Food  and  Consumer 
Services,  USDA,  as  ex-officio  members, 
and  21  members,  including  the  chair, 
selected  by  the  Secretary,  Both  the 
public  and  private  sectors  are 
represented.  Members  firom  the  private 
sector  represent  corporations  and 
foundations,  the  media,  the  clergy, 
health  and  other  professional 
organizations.  Members  from  the  public 
sector  represent  administrators  fium 
State  and  local  levels,  including 
minority,  rural  and  urban  interests.  The 
ACIM  receives  administrative  support 
firom  HRSA’s  Maternal  and  Child  Health 
Bureau  (MCHB). 

Members  of  the  advisory  panel  will 
serve  for  a  4-year  term.  The  panel  will 
meet  3  to  4  times  per  year. 

Dated:  May  2, 1997. 

Claude  Earl  Fox, 

Acting  Administrator. 

[FR  Doc.  97-11915  Filed  5-7-97;  8:45  am) 
BILLING  CODE  4ia0-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Councii;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  Jime  1997: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Time:  June  5, 1997,  9:00 
a.m. — 5:00  p.m.,  Jime  6, 1997,  8:30 
a.m. — 4:00  p.m. 

Place:  Windham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  Washington,  DC 
20037. 

The  meeting  is  open  to  the  public. 
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Agenda;  Topics  that  will  be  discussed 
include:  Updates  on  the  Healthy  Start 
Program  and  Media  Campaign; 
discussion  of  Welfare  Reform  and  the 
proposed  Child  Health  Care  Initiatives; 
and  discussion  of  Early  Postpartum 
Discharge  and  Low-Birthweight  issues. 

Anyone  requiring  information 
regarding  the  Committee  should  contact 
Dr.  Peter  C.  van  Dyck,  Executive 
Secretary,  Advisory  Committee  on 
Infant  Mortality,  Health  Resources  emd 
Services  Administration,  Room  18-31, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-2204. 

Persons  interested  in  attending  any 
portion  of  the  meeting  or  having 
questions  regarding  the  meeting  should 
contact  Ms.  Kerry  P.  Nesseler,  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration, 
Telephone  (301)  443-2204. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  5, 1997. 

Henry  Montes, 

Director,  Office  of  Policy  and  Information 
Coordination,  HRSA. 

[FR  Doc.  97-12055  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  4160-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-828559. 

Applicant:  Walter  Van  Power,  Dallas  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
I  male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-828457. 

Applicant:  Sonia  Foerster,  Scottsdale,  AZ. 

The  applicant  requests  a  permit  to 
import  biological  samples  t^en  from 
Ba^’s  tapir  [Tapirus  bairdii)  in 
Corcovado  National  Park,  Costa  Rica  for 
the  purpose  of  scientific  research. 

I  PRT-8182228. 

Applicant:  Antibody  Systems,  Bedford.  TX. 


The  applicant  requests  an  amendment 
to  their  permit  to  include  the  import  of 
blood  and  tissue  samples  from  Komodo 
Island  Monitor  (Varanus  Jdmodoensis) 
from  areas  of  Indonesia  other  than 
previously  authorized,  for  the  purpose 
of  scientific  research  to  benefit  the 
species  in  the  wild.  This  notice  covers 
activities  conducted  hy  the  applicant 
over  a  five  year  period  if  necessary. 
PRT-828562. 

Applicant:  Louisville  Zoological  Garden, 

Louisiville,  KY. 

The  applicant  requests  a  permit  to 
import  one  female  Sumatran  orangutan 
[Pongo  pygmaeus  abelU)  from  the 
Calgary  Tmo,  Calgery,  Alberta,  Canada, 
for  the  purposes  of  enhancement  of  the 
siuvival  of  the  species  through  captive¬ 
breeding  and  conservation  education. 
PRT-828373. 

Applicant:  Richard  Smith,  The  Woodlands, 

TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  ^m  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-828251. 

Applicant:  The  Field  Museum  of  Natxiral 

History,  Chicago,  IL. 

The  applicant  requests  a  permit  to 
import  39  wild  mouse  lemurs 
Microcebus  murinus,  Microcebus  rufus 
and  Microcebus  sp.,  preserved  as  skins 
and  skeletons  frnm  Madagascar  for  the 
purpose  of  scientific  research. 
PRT-824211. 

Applicant:  Peter’s  Taxidermy,  Graham,  WA. 

The  applicant  a  permit  to  export  two 
mounted  specimens  of  captive-bred 
snow  leopards  {Uncia  uncia)  to  Japan 
for  the  purpose  of  survival  of  the  species 
through  conservation  education. 
PRT-828464. 

Applicant:  Charles  L.  Black.  Shreveport.  LA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  frt>m  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 


The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
himted  polar  bear  {Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/ad¬ 

dress 

Populatkxi 

PRT- 

Jeffrey  Sorg, 

Southern  Beau- 

827890 

KalispeU,  MT. 

fort 

George  Mann, 

Baffin  Bay  _ 

828295 

Opelika.  AL 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
one  of  these  applications  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
N.  Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203,  telephone  703/358-2104 
or  fax  703/358-2281  and  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  May  2, 1997. 

Karen  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  97-11961  Filed  5-7-97;  8:45  am] 
aajJNQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Proposed  U.S.  Fish  and  Wildlife 
Service  Habitat  Protection  Activities  in 
Selected  Areas  Within  the  Western 
Portions  of  Washington,  Oregon,  and 
Northern  Califomia 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 
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action:  Cancellation  of  Notice  of  Intent 
to  Prepare  an  Environmental  Impact 
Statement. 

SUMMARY:  As  announced  in  Federal . 
Register  Vol.  59,  No.  92,  page  25116, 
May  13, 1994,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  advised  the 
public  that  the  Service  intended  to  . 
gather  information  necessary  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  “U.S.  Fish  and  Wildlife  Service 
Habitat  Protection  in  Selected  Areas  of 
the  Middle-Upper  Pacific  Coast.”  This 
notice  aimounces  the  Service  has 
decided  to  cancel  the  enviroiunental 
analysis  process.  The  May  13, 1994 
Notice  of  Intent  is  hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carey  Smith,  Pacific  Coast  Joint  Venture 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  9317  N.E.  Highway  99,  Suite  D, 
Vancouver,  Washington,  98665, 
Telephone:  360-696-7630. 

Dated:  April  23, 1997. 

Thomas  ).  Dw]rer, 

Acting  Regional  Director.  Region  1.  U.S.  Fish 
and  Wildlife  Service. 

(FR  Doc.  97-12001  Filed  5-7-97;  8:45  am] 
BILUNG  C006  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CO-050-1220-00] 

Emergency  Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Closure  order. 

SUMMARY:  Notice  is  hereby  given  that 
effective  May  2. 1997  certain  public 
lands  along  Fremont  County  Road  3 
(Temple  Canyon  Road)  are  closed  to 
recreational  target  shooting,  for  the 
purpose  of  enhancing  public  safety.  For 
this  closure  order,  shooting  is  defined  as 
the  discharge  of  any  weapon  for  the 
purpose,  of  recreational  target  shooting. 
Bow  &  arrows,  pellet  guns  and  BB  guns 
are  included  in  this  definition. 
Recreational  shooters  may  use  other 
public  lands  where  public  safety  is  not 
at  risk  or  that  have  not  been  closed  to 
shooting.  No  person  shall  violate  any 
federal,  state  or  local  laws  pertaining  to 
use,  possession  or  discharge  of  firearms 
while  on  any  BLM  administered  public 
lands.  This  closure  affects 
approximately  75  acres  of  public  lands 
located  3  miles  southwest  of  Canon 
City,  Colorado. 

DATES:  Effective  May  2, 1997  and  will 
renuun  in  effect  imless  revised,  revoked 
or  amended. 


ADDRESSES:  Bureau  of  Land 
Management  (BLM),  Canon  City  District 
Office,  3710  East  Main  Street,  Canon 
City  Colorado  81212;  Telephone  (719) 
269-8500  TDD  (719)  (269-8597. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  H.  Hagan,  District  Law  Enforcement 
Ranger,  Canon  City  District  at  the  above 
address  or  by  calling  719-268-8500. 
SUPPLEMENTARY  INFORMATION:  BLM 
administers  approximately  6400  acres  in 
the  Temple  Qmyon  area  near  Fremont 
County  Road  3.  This  area  has  become 
increasingly  popular  for  mountain 
biking,  and  hiking  due  to  its  close 
proximity  to  Canon  City.  An 
environmental  awareness  hiking/biking 
trail  will  soon  be  opened  in  this  area 
and  will  include  private  and  BLM  lands 
in  the  area  of  this  closure.  Additionally, 
there  are  private  lands  with  residential 
struchues  and  livestock  operations 
adjacent  to  these  public  lands.  This 
closvue  is  necessary  to  protect  public 
health  and  safety  on  public  lands  as 
well  as  persons  and  property  foimd  on 
adjacent  private  lands.  The  closure 
order  reflects  these  concerns.  Those 
exempted  fiom  this  closure  order 
include  Law  Enforcement  Officers  in  the 
commission  of  their  official  duties  as 
protectors  of  the  public. 

The  public  lands  affected  by  this 
closure  are  located  at: 

6th  Principal  Meridian 
T.19S..  R.70W..  Section  7,  SWV4SWV4 
T.19S.,  R71W.,  Section  12,  SV4SEV4SEV4 
T.19S.,  R.71W.,  Section  13.  NEV4NEy4NEV4 
and  the  N*/iNWV4NEV4NEV4 

A  copy  of  this  Federal  Register  notice  and 
map  showing  the  closed  area  is  posted  in  the 
Canon  City  District  Office. 

Authority  for  this  action  is  found  in  43 
CFR  8364.1  and  the  Federal  Land  Policy  and 
Management  Act  of  1976.  Violations  of  this 
order  is  punishable  by  fines  and/or 
imprisonment  as  defined  in  18  U.S.C.  3571. 
Donnie  R.  Sparks, 

District  Manager. 

[FR  Doc.  97-12073  Filed  5-7-97;  8:45  am) 
BILUNG  CODE  4310->m-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-830-1430-01;  N-57154] 

Opening  of  Lands;  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opening  Order. 

EFFECTIVE  DATE:  May  8, 1997. 

SUMMARY:  A  parcel  of  land  which  was 
segregated  for  exchange,  N-57154,  is  no 
longer  tmder  consideration  for 


exchange.  This  order  terminates  the 
exchange  segregation  and  opens  the 
land  generally  described  as: 

Mount  Diablo  Meridian 
T.  12  N.,  R  21  E..  sec.  30,  lots  7  to  16, 
inclusive. 

EV2SWV4NWV4NWy4. 

EVzNWiASWyiNWy.,  and 

Ey2Swy4Swy4Nwy4. 

Containing  35.05  acres  in  Carson  Valley. 

The  land  described  above  is  now  open 
to  the  public  land  laws  and  the  mining 
laws. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ann  Hufnagle,  Realty  Specialist  at  BLM 
Carson  City  District  Office,  1535  Hot 
Springs  Road,  Carson  City,  NV  89706, 
(702)  885-6000. 

Dated:  April  25, 1997. 

Daniel  L.  Jacquet, 

Acting  Assistant  District  Manager,  Carson 
City  District. 

[FR  Doc.  97-11951  Filed  5-7-97;  8:45  am] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-143Q-01;  CACA  7003  et  al.] 

Public  Land  Order  No.  7258;  Partial 
Revocation  of  Secretarial  Orders  Dated 
April  20. 1936,  July  29, 1936,  and  July 
7, 1936,  and  Bureau  of  Land 
Management  Orders  Dated  February 
27. 1952,  and  October  21, 1995; 
California 

AGENCY;  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
three  Secretarial  orders  and  two  Bureau 
of  Land  Management  orders  insofar  as 
they  affect  1,002.74  acres  of  public 
lands  withdrawn  for  the  Bureau  of 
Reclamation’s  Central  Valley  Project.  Of 
the  1,002.74  acres  being  revoked,  906.62 
acres  will  be  opened  to  surface  entry 
and  mining  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  remaining 
96.12  acres  have  been  and  will  remain 
closed  to  surface  entry  and  mining 
because  they  are  included  in 
overlapping  vidthdrawals.  The  lands 
have  b^n  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  Jime  9,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2135  Butano  Drive, 
Sacramento,  California  95825,  916-979- 
2858. 
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By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated  April 
20, 1936,  July  29,.  1936,  and  July  7, 

1936,  and  Biireau  of  Land  Management 
Orders  dated  February  27, 1952,  and 
October  21, 1955,  which  withdrew 
public  lands  for  the  Bvireau  of 
Reclamation’s  Central  Valley  Project,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  lands: 

Mount  Diablo  Meridian 
T.  32  N..  R.  5  W.. 

Sec.  4,  NVzSVz  of  lot  20,  and  lot  32; 

Sec.  7,  lots  24  through  39,  inclusive; 

Sec.  8,  lots  5, 6.  and  21; 

Sec.  17.  lots  2. 8, 9,  IS.  16,  21.  and  22; 

Sec.  20,  lot  1. 

T,  33  N.,  R.  5  W., 

Sec.  21.  lot  1; 

Sec.  31.  lots  1.  7. 9.  NEV4,  SEV4NWV4,  and 
NViSEV4; 

Sec.  32,  WV^  of  lot  19,  and  lots  10, 16,  and 
21. 

The  areas  described  aggregate  1,002.74 
acres  in  Shasta  County. 

2.  The  following  described  lands  are 
included  in  overlapping  withdrawals 
and  thus  remain  wi^diawn  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws: 

Mount  Diablo  Meridian 
T.  32  N..  R.  5  W.. 

Sec.  4,  NV^SVz  of  lot  20. 

T.  33  N..  R.  5  W., 

Sec.  21,  lot  1; 

Sec.  32,  lots  16  and  21. 

The  areas  described  aggregate  96.12  acres 
in  Shasta  County. 

3.  At  10  a.m.  on  Jtme  9, 1997,  the 
lands  described  in  paragraph  1,  except 
for  those  described  in  paragraph  2,  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  Jtme 

9, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  10  a.m.  on  June  9, 1997,  the 
lands  described  in  paragraph  1,  except 
for  those  described  in  paragraph  2,  will 
be  open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  describe  in  this  order  under 
the  general  mining  laws  prior  to  the  date 


and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
imder  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bmeau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  25, 1997. 

Bob  Aimstroi^ 

Assistant  Secretaiy  of  the  Interior, 

(FR  Doc.  97-11942  FUed  5-7-97;  8:45  am] 
BHJJNQ  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(OR-95B-0777-63;  GP6-0277;  OR-19676 
(WA)] 

Public  Land  Order  No.  7255; 

Revocation  of  Geological  Survey  Order 
Dated  May  19, 1950;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Geological  Survey  order 
which  withdrew  573.31  acres  of 
National  Forest  System  lands  for  the 
Bureau  of  Land  Management’s 
Powersite  Classification  No.  408.  The 
lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  This  action  will  open 
180.75  acres  of  lands  to  surface  entry, 
which  have  been  and  will  remain  open 
to  mining  and  mineral  leasing.  Of  the 
lands  being  revoked,  312.56  acres  are 
within  other  overlapping  withdrawals 
and  will  remain  closed  to  surface  entry 
and  mining,  but  will  remain  open  to 
mineral  leasing,  and  80  acres  have  been 
conveyed  out  of  Federal  ownership. 
EFFECTIVE  DATE:  June  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  ' 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
May  19, 1950,  which  established 
Powersite  Classification  No.  408,  is 
hereby  revoked  in  its  entirety: 


Willamette  Meridian 
Colville  National  Forest 

T.'36  N.,R.43  E., 

Sec.  15,  lots  5  and  8. 

T.  37  N.,  R.  43  E., 

Sec.  33,  lots  4, 5,  and  8. 

T.  38  N.,  R.  43  E., 

Sec.  32,  lots  1,  2,  and  3. 

T.  35  N.,  R.  44  E., 

Sec.  7,  lot  4; 

Sec.  19,  lots  1, 2, 6,  and  7; 

Sec.  20,  lot  3. 

Kaniksu  National  Forest 
T.  34  N.,  R.  44  E., 

Sec.  5,  lots  1,  7,  and  8; 

Sec.  7,  W.%SEy4. 

The  areas  described  aggregate  573.31  acres 
in  Pend  Oreille  County. 

2.  At  8:30  a.m.,  on  June  9, 1997,  the 
following  described  lands  will  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

Willamette  Meridian 
Colville  National  Forest 
T.  38  N.,  R.  43  E., 

Sec.  32,  those  portions  of  lots  1, 2,  and  3 
lying  outside  the  boundary  of  Power 
Project  No.  2042. 

T.  35^.,  R.  44  E., 

Sec.  7,  that  portion  of  lot  4  lying  outside 
the  boundary  of  Power  Project  No.  2042; 
Sec.  20,  that  portion  of  lot  3  lying  outside 
the  boundary  of  Power  Project  No.  2042. 

Kaniksu  National  Forest 
T,  34  N.,  R.  44  E., 

Sec.  5,  lots  1,  7,  and  8. 

The  areas  described  aggregate 
approximately  180.75  acres  in  Pend  Oreille 
County. 

3.  The  following  described  land  has 
been  conveyed  out  of  Federal  ownership 
and  will  not  be  opened  to  the  opmation 
of  the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws: 

T.  34  N.,  R..  44  E.. 

Sec.  7.  WyiSEVi. 

The  area  described  contains  80  acres  in 
Pend  Oreille  Coimty. 

4.  The  lands  described  in  paragraph  1, 
except  as  provided  in  paragraphs  2  and 
3,  are  within  the  overlapping 
withdrawals  for  a  Forest  Service 
recreation  area  or  Power  Project  No. 
2042,  and  will  remain  closed  to 
operation  of  the  public  Itmd  laws, 
including  the  mining  laws. 

Dated:  April  24, 1997. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-11941  Filed  5-7-97;  8:45  am] 
aaiMG  CODE  4310-33-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-«21-1430-01;  WYW  88891-0^ 

Public  Land  Order  No.  7256;  Opening 
of  Land  Under  Section  24  of  the 
Federal  Power  AcL  in  the  Geological 
Survey  Order  Dated  August  5, 1955, 
Which  Established  Powersite 
Classification  No.  433;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  opens  1,512.76 
acres  of  National  Forest  System  land  in 
Powersite  Classification  No.  433,  subject 
to  the  provisions  of  Section  24  of  the 
Feder^  Power  Act.  This  order  will 
permit  consummation  of  a  pending  land 
sale  and  also  allows  for  future  land 
sales/exchanges  of  Forest  Service 
administered  land.  The  land  has  been 
and  will  continue  to  be  open  to  mining 
under  the  provisions  of  the  Mining 
Claiina  Ri^ts  Restoration  Act  of  1955, 
and  to  mineral  leasing. 

EFFECTIVE  DATE:  May  8, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyeime, 
Wyoming  82003,  307-775-6115.  ^ 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  Section  24,  as 
amended,  16  U.S.C.  818  (1988),  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVWY-190,  it  is  order^  as  follows: 

1.  At  9  a.m.  on  May  8, 1997,  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Geological  Survey  Order  dated  August 
5, 1955,  which  established  Powersite 
Classification  No.  433,  will  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land 
subject  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act,  and  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian 
Biidger-Teton  National  Forest 
T.  41 N..  R.  Ill  W., 

Sec.  5,  lots  3  and  4,  SViiNWVi,  NVtSWy4, 
and  SEVtSWVi; 

Sec.  6,  loU  1. 2, 3.  SEViNEVi,  SEViNWVi, 
and  EyiSWV4; 

Sec.  7.  lot  1,  2, 3, 4,  and  EViWVi; 

Sec.  18,  lots  1, 2, 3,  and  4; 

Sec.  19,  lot  3,  SWV4NEV4,  EVtNWVi,  and 
WViiSEV4,  SEV4SEy4; 

Sec.  29,  WV!tNWV4; 


Sec.  30,  lot  2,  NEV4NEy4,  and  SE^/iNWyi. 
The  area  described  contains  1,512.76  acres 
in  Teton  County. 

2.  The  land  has  been  and  remains 
open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
the  provisions  of  the  Act  of  August  11, 
1955,  30  U.S.C.  621  (1988),  and  to 
applications  and  offers  imder  the 
mineral  leasing  laws. 

Dated:  April  25, 1997. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  97-11943  Filed  5-7-97;  8:45  am] 
BHUNQ  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-094-6332-00:  GP7-017^ 

Proposed  Establishment  of 
Supplementary  Rules;  Lane  County, 
OresK>n 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed 
establishment  of  supplementary  rules. 


SUMMARY:  The  Eugene  District,  Bureau 
of  Land  Management,  proposes  to 
establish  supplementary  rides  for  use  of 
those  public  lands  included  in  the 
Lower  Lake  Creek  Special  Recreation 
Management  Area  (LLCSRMA)  in  the 
Coast  Range  Resource  Area,  Eugene 
District,  Lane  County,  Oregon.  These 
supplementary  rules  are  being  proposed 
to  protect  public  facilities  and  provide 
for  public  safety  within  the  LLCSRMA, 
which  is  located  south  of  Triangle  Lake, 
Oregon,  within  Sections  19,  20,  27-30, 
and  32-34  of  Township  16  South.  Range 
7  West  of  the  Willamette  Meridian. 
These  rules  are  designed  to  reduce  the 
potential  for  damage  to  the  environment 
of  the  LLCSRMA  and  to  enhance  the 
safety  of  visitors  and  neighboring 
residents. 

ADDRESSES:  Comments  shoidd  be  sent  to 
Norman  Gartley,  Acting  Coast  Range 
Area  Manager,  Eugene  District  Office, 
P.O.  Box  10226,  Eugene,  Oregon  97440- 
2226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Saundra  Miles.  (541)  683-6600. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  These  supplementary 
rules  will  become  effective  upon 
publication  in  the  Federal  Register  as 
final  supplementary  rules.  A  map 
showing  the  location  of  the  lands 


subject  to  the  proposed  supplementary 
rules  is  available  in  the  Eugene  District 
Office. 

DATES:  Conunents  must  be  received  by 
Jime  9, 1997. 

For  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District,  Bureau  of 
Land  Management,  proposes  to  establish 
supplementary  rules  for  the  LLCSRMA 
as  follows: 

1.  Operating  a  motorized  vehicle  in 
violation  of  Oregon  State  laws  and 
regulations  relating  to  use,  registration, 
operation  and  paring  is  proffibited. 

2.  Consumption,  possession,  or 
furnishing  of  any  alcoholic  beverage  in 
violation  of  Oregon  State  law  is 
prohibited. 

3.  Possession  of  glass  beverage 
containers  is  prohibited. 

4.  Overnight  camping  is  prohibited 
without  the  written  permission  of  the 
authorized  officer. 

5.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended) 
between  the  hours  of  10  PM  to  4  AM  is 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

6.  Campfires  or  other  open  flame  fires 
are  prohibited  without  the  written 
permission  of  the  authorized  officer. 

7.  No  person  shall,  \inless  otherwise 
authorized,  bring  any  animal  into  the 
Lower  Lake  Creek  SRMA  unless  such 
animal  is  on  a  leash  not  longer  than  6 
feet  and  seciued  to  a  fixed  object  or 
imder  control  of  a  person,  or  is 
otherwise  physically  restricted  at  all 
times. 

8.  Bicycle  and  equestrian  travel  are 
prohibited  on  Blac^ly-Lane  Flume, 
Powerhouse,  and  Fish  Creek  hiking 
trails. 

9.  Smoking  may  be  prohibited  by  the 
authorized  officer  when  necessary  to 
protect  natural  resources. 

10.  Use  and/or  discharge  of  weapons, 
including  firearms,  air  guns,  slingshots, 
or  other  projectile  launching  devices  is 
prohibit^. 

11.  Engaging  in  fighting,  physically 
threatening  or  violent  behavior  is 
prohibited. 

12.  Operation  or  use  of  any  audio 
device,  noise  producing  device  or 
motorized  device  in  a  manner  that 
makes  unreasonable  noise  or  disturbs 
visitors  is  prohibited. 

13.  Possession  or  discharge  of 
fiLreworks  is  prohibited. 

Date  of  Issue:  April  30, 1997. 

Judy  Ellen  Nelson, 

District  Manager. 

[FR  Doc.  97-11996  Filed  5-7-97;  8:45  am] 
BIUJNQ  cooe  4310-33-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[(ES-e60-e80(>-12)  ES-48649,  Group  88, 
Arkansas] 

Notice  of  Filing  of  Plat  of  Survey; 
Arkansas,  Suspended 

On  Thursday,  March  13, 1997,  there 
was  published  in  the  Federal  Register, 
^iVolume  62,  Number  49,  on  pages  11916 
and  11917,  a  notice  entitled,  “Notice  of 
Filing  of  Plat  of  Survey;  Arkansas.”  Said 
notice  referenced  the  filing  of  the  plat  of 
the  dependent  resurvey  of  the  north, 
south  and  east  bormdaries,  and  the 
subdivisional  lines  of  Township  2 
South,  Range  24  West,  Fifth  Principal 
Meridian,  Arkanstis,  accepted  March  5, 
1997. 

This  plat  officially  filed  on  April  21, 
1997,  is  hereby  suspended  pending  the 
consideration  of  a  protest  against  the 
survey. 

Dated;  April  28, 1997. 

Corwyn  J.  Rodine, 

Acting  Chief  Cadastral  Surveyor. 

(FR  Doc.  97-11952  Filed  S-7-97;  8:45  am] 
BIUJNQ  CODE  4310-OJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Proposed  East  Bay  Municipal  Utility 
District’s  Supplemental  Water  Supj^y 
Project,  Lower  American  River, 
California 

AGENCY:  Bureau  of  Reclamation, 
Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement/ 
Environmental  Impact  Report. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (as 
amended)  and  the  Califomia 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  East  Bay  Municipal  Utility 
District  (EBMUD)  propose  to  prepare  a 
joint  Environment^  Impact  Statement/ 
Environmental  Impact  ^port  (EIS/EIR) 
on  EBMUD’s  Supplemental  Water 
Supply  Project  (I^oject).  The  Project  is 
intended  to  enable  EBMUD  to  receive 
delivery  of  Central  Valley  Project  (CVP) 
Water  under  its  water  service  contract 
with  Reclamation  to  improve  EBMUD’s 
water  supply  and  reliability. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to 
Reclamation  by  June  16, 1997.  It  is 
estimated  that  the  draft  EIS/EIR  will  be 


available  for  public  review  in  the 
summer  of  1997. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Kurt 
Ladensack,  EBMUD,  MS  305,  P.O.  Box 
24055,  Oakland  Califomia,  94623-1055. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Ladensack,  EBMUD,  MS  305,  P.O.  Box 
24055,  Oakland  Califomia,  94623-1055; 
telephone  (510)  287-1154;  or  Cecil 
Lesley,  Reclamation,  7794  Folsom  Dam 
Road,  Folsom  Califomia,  95630; 
telephone  (916)  989-7221;  TDD  (916) 
989-7285. 

SUPPLEMENTARY  INFORMATION:  In  1970, 
EBMUD  entered  into  a  water  service 
contract  with  Reclamation  to  obtain  up 
to  150,000  acre-feet  of  water  aimually 
from  the  CVP  as  a  supplementary  water 
supply  for  its  customers.  CVP  water 
woiild  be  diverted  by  EBMUD  from  the 
Folsom  South  Canal  (FSC).  The  FSC  is 
a  conveyance  facility  owned  by  the 
United  States  and  operated  by 
Reclamation  in  southeastern 
Sacramento  County.  The  canal 
originates  at  Nimbus  Diversion  Works 
(Nimbus)  on  the  American  River  at  Lake 
Natoma  and  extends  south 
approximately  26  miles.  A  turnout  near 
Grant  Line  Road  in  Sacramento  County, 
approximately  12  miles  south  of 
Nimbus,  is  the  point  of  water  delivery 
specified  in  the  EBMUD-Reclamation 
water  service  contract.  Currently,  no 
facilities  are  in  place  to  allow  EBMUD 
to  take  water  under  this  contract. 

A  lawsuit  [EDF  v.  EBMUD,  Alameda 
Coimty  Case  No.  425,955)  filed  in  1972 
by  the  Environmental  Defense  Fund 
(]^F),  and  intervened  by  Sacramento 
Coimty,  Save  the  American  River 
Association,  the  Califomia  Department 
of  Fish  and  Game,  and  the  Califomia 
State  Lands  Commission,  sought  to 
prevent  EBMUD  from  taking  delivery  of 
American  River  water  throu^  the  FSC 
as  provided  in  the  EBMUD-Reclamation 
water  service  contract.  The  plaintiffs’ 
contention  was  that  delivery  of  water  to 
EBMUD  from  the  FSC  under  EBMUD’s 
federal  contract  would  reduce 
downstream  flows  to  the  extent  that 
fisheries  and  other  instream  resources  of 
the  lower  American  River  would  be 
harmed. 

On  January  2, 1990,  the  Alameda 
County  Superior  Court  issued  a  decision 
that  affirmed  EBMUD’s  right  to  take 
delivery  imder  its  contract  wdth 
Reclamation  subject  to  minimum  flows 
being  met  in  accordance  with  the  terms 
of  a  Physical  Solution.  The  miniimim 
instream  flow  levels  required  under  the 
Physical  Solution  for  the  protection  of 
fisheries  and  other  instream  resources 
are: 


•  2,000  cubic  feet  per  second  (cfs) 
from  October  15  through  the  end  of 
February; 

•  3,000  cfs  from  March  1  through 
June;  and 

•  1,750  cfs  from  July  1  through 
October  15. 

In  its  decision,  the  court  also  required 
that  use  of  the  Reclamation  contract 
water  is  to  be  limited  to  meeting  water 
supply  needs  of  EBMUD  customers 
within  its  service  area. 

Reclamation  and  EBMUD  are 
considering  alternatives  for  diversion 
and  conveyance  of  American  River 
water  by  EBMUD.  These  alternatives 
include: 

1.  The  no-action  alternative. 

2.  A  joint  project  between  EBMUD, 
the  Qty  of  ^cramento,  and  the 
Sacramento  Coimty  Water  Agency, 
which  would  involve  the  construction 
of  a  new  intake-pumping  facility  and 
fish  screens  on  the  American  River  near 
its  confluence  with  the  Sacramento 
River,  a  pipeline  frnm  this  diversion  to 
the  City’s  E.A.  Fairbaim  Water 
Treatment  Plant,  a  pipeline  henceforth 
to  the  FSC,  and  a  connection  frnm  the 
FSC  to  EBMUD’s  Mokeliunne 
Aqueducts.  This  alternative  would 
require  a  change  in  the  point  of  delivery 
of  water  to  EBMUD  and  an  amendment 
to  the  existing  Reclamation  contract. 

3.  A  pipeline  connection  from  the 
FSC  at  the  ciurent  contract  turnout 
location  near  Grant  Line  Road  to  the 
EBMUD  Mokelumne  Aqueducts.  This 
alternative  could  be  implemented 
without  amending  the  existing 
Reclamation  contract. 

4.  A  pipeline  connection  frnm  the 
terminus  of  the  FSC  to  the  EBMUD 
Mokelumne  Aqueducts  near  Qements, 
Califomia.  This  alternative  would 
require  a  change  in  the  point  of  delivery 
of  water  for  EBMUD  and  an  amendment 
to  the  existing  Reclamation  contract. 

5.  A  pipeline  connection  firom  the 
terminus  of  the  FSC  to  the  EBMUD 
Mokelumne  Aqueducts  near  Stockton, 
Califomia.  This  alternative  would 
require  a  change  in  the  point  of  delivery 
of  water  for  EBMUD  and  an  amendment 
to  the  existing  Reclamation  contract. 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  significant 
issues  and  alternatives  to  be  addressed 
in  the  EIS/EIK  The  following  significant 
issues  have  been  identified  by 
Reclamation  to  date:  lower  American 
River  fishery  effects;  water  quality; 
agricultural  and  municipal  water  supply 
quality;  lower  American  River 
recreation  opportunities;  construction- 
related  effects  on  the  lower  American 
River,  urban  areas,  and  natural  habitats; 
and,  wetland,  upland,  and  aquatic 
habitats. 
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The  di^  EIS/EIR  will  focus  on  the 
impacts  and  benefits  of  implementing 
the  various  alternatives.  It  will  contain 
an  analysis  of  the  physical,  biological, 
social,  and  economic  impacts  €uising 
firom  the  alternatives.  In  addition,  it  will 
address  the  cumulative  impacts  of 
implementation  of  the  alternatives  in 
conjunction  with  other  past,  present, 
and  reasonably  foreseeable  actions. 

Reclamation  and  EBMUD  have  been 
seeking  public  input  on  alternatives, 
concerns,  and  issues  to  be  addressed  in 
the  EIS/EIR  through  a  series  of  scoping 
meetings  held  from  April  28  through 
May  1, 1997  in  Sacramento,  Oakland, 
Lodi,  and  Galt,  California.  l^MUD 
conducted  an  extensive  public 
notification  program  to  assure  that  all 
interested  parties  were  notified  in 
advance  alx)ut  these  meetings. 

Dated:  April  28, 1997. 

KirkC  Rodgers, 

Deputy  Regional  Director. 

[FR  Doc.  97-11962  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  4310-as-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  AcL  42 
U.S.C.§§  9601  to  9675 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 

Amtel,  Inc.  et  al.,  Qvil  Action  No.  91- 
CV-10366-BC,  was  lodged  on  April  25, 
1997  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan,  Northern  Division.  The 
proposed  consent  decree  resolves  the 
United  States’  claims  against  settling 
defendant  Dasco  Products  Company, 

Inc.  for  unreimbursed  past  costs 
inciuned  in  connection  with  the 
Hedblum  Superfund  Site  located  near 
Oscoda,  Miclugan  in  return  for  a  total 
payment  of  $110,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Amtel, 
Inc.,  DOJ  Ref.  #90-11-2-475. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1000  Washington 
Street,  203  Federal  Building,  Bay  City, 
Michigan  48707;  the  Region  5  Office  of 
the  Environmental  Protection  Agency, 


77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mEul  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refar  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.00  (25  cents  per  {Age 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  97-11946  Filed  5-7-97;  8:45  am] 
BHJJNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmentai  RespOTse, 
Compensation  and  Liabiiity  Act 

In  accordance  with  Departmental 
{>olicy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  April  23, 1997,  a 
propos^  Consent  Deem  in  United 
States  V.  MCM  Warehouse,  Inc.  and 
Theodore  Lichko,  Civil  Action  No.  96- 
CV-0008,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  This  consent  decree 
represents  a  settlement  of  claims  of  the 
United  States  against  MCM  Warehouse, 
Inc.  and  Theodore  Lichko,  for 
reimbiirsement  of  response  costs  and 
injunctive  relief  in  connection  with  the 
Marcy  Road  Midnight  Dump  Site 
(“Site”)  pursuant  to  the  Comprehensive 
Environmental  Response,  Com{)ensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 

Under  this  settlement  between  the 
United  States,  and  MCM  Warehouse, 

Inc.  and  Theodore  Lichko,  MCM 
Warehoiise,  Inc.  and  Theodore  Lichko 
will  pay  the  United  States  $100,000  in 
reimbursement  of  costs  incurred  by  the 
Environmental  Protection  Agency  at  the 
Site.  MCM  Warehouse,  Inc.  and 
Theodore  Lichko  will  pay  $100,000  to 
the  United  States,  plus  accrued  interest, 
in  annual  installment  payments  over  a 
three  yem  {)eriod,  commencing  on  April 
1, 1997. 

The  Department  of  Justice  will  receive 
for  a  {>eriod  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 


Washington,  DC  20530,  and  should  refer 
to  United  States  v.  MCM  Warehouse, 

Inc.  and  Theodore  IJchko,  D.J.  Ref.  90- 
11-2-1149. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  Bank  One  Center,  600  Superior 
Avenue,  Cleveland,  at  the  Region  5 
Office  of  the  Envicpnmental  Protection 
Agency,  77  West  Jackson  Street, 

Chicago,  Illinois  60604-3590,  and  at  the^ 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
{>erson  or  by  mail  ^m  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Joel  Gross, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  97-11944  Filed  5-1-97;  8:45  am] 
BILUNQ  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Period  for 
Pubiic  Comment  on  Consent  Decree 
Lodged  in  United  States,  et  al.  v. 
Montrose  Chemical  Corp.,  No.  CV  90- 
3122-AAH  (C.D.  Cal) 

Notice  is  hereby  given  that  the  United 
States  Department  of  Justice  will 
continue  to  receive,  imtil  Jime  3, 1997, 
comments  relating  to  the  proposed 
consent  decree  in  United  States,  et  al.  v. 
Montrose  Chemical  Corporation  of 
California,  et  al..  No.  CV  90-3122-AAH 
(C.D.  Cal).  The  proposed  consent  decree 
was  lodged  on  March  25, 1997,  with  the 
United  States  District  Court  for  the 
Central  District  of  California.  The  notice 
of  lodging  of  the  proposed  consent 
decree  was  published  at  62  Fed.  Reg. 
15919  (April  3, 1997). 

The  consent  decree  resolves  claims 
imder  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980, 42  U.S.C.  §  9607,  as 
amended,  brought  against  defendant 
Coimty  Sanitation  Districts  of  Los 
Angeles  County  and  150  third-{)arty 
defendants  for  natural  resource  damages 
associated  with  contamination  of 
sediments  on  the  Palos  Verdes  shelf  in 
the  vicinity  of  Los  Angeles,  California, 
and  for  response  costs  incurred  and  to 
be  incurred  by  the  United  States 
Environment^  Protection  Agency  in 
connection  with  responding  to  the 
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release  and  threatened  release  of 
hazctrdous  substances  at  the  Montrose 
Chemical  National  Priorities  List  Site  in 
Torrance,  CA,  and  at  the 
aforementioned  Palos  Verdes  shelf. 

The  proposed  consent  decree 
provides  that  the  aforementioned 
entities  will  collectively  pay  $45.7 
million  to  resolve  their  liability  to  the 
United  States  for  natiiral  resource 
damages  and  response  costs  as 
described  above.  The  proposed  consent 
decree  includes  a  covenant  not  to  sue  by 
the  United  States  imder  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980, 42  U.S.C.  §§  9606  and  9607,  and 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
(“RCRA”),  42  U.S.C.  §6973. 

Commenters  may  request  an 
opportimity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United 
States,  et  al.  v.  Montrose  Chemical 
Corporation  of  California,  et  al..  No.  CV 
90-3122-AAH  (C.D.  tal),  DOJ  Ref.  #90- 
11-3-159  and  DOJ  Ref.  #90-11-3-511. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  300  North 
Los  Angeles  Street,  Los  Angeles,  CA 
90012;  the  Region  DC  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Ck)nsent  Dec^  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amoimt 
of  $67.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-11948  Filed  5-7-97;  8:45  am] 
BtUJNQ  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Degree 
Pursuant  to  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liabiiity  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  and  with 
Section  122  of  CERCLA,  42  U.S.C 
§  9622,  notice  is  hereby  given  that  a 
consent  decree  in  United  States  v. 
Occidental  Chemical  Corporation,  et  al., 
Qv.  Action  No.  96-CV-6558  (E.D.  Pa.) 
was  lodged  on  April  23, 1997,  vrith  the 
United  States  District  Coiirt  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  resolves  the  claims  of 
the  United  States  imder  Sections  107 
and  113  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
amended  (“CERCLA”),  for 
reimbursement  of  response  costs 
incurred  at  the  Occidental  Chemical 
Corporation  Superfund  Site  located  in 
Lower  Pottsgrove  Township, 
Montgomery  County,  Pennsylvania.  The 
consent  decree  obligates  Occidental 
Chemical  Corporation  to  reimbun.a 
$181,416.42  of  the  United  States’  past 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
amendment  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resoiuces 
Division,  Department  of  Justice, 
Washington,  D.C.,  20530,  and  should 
refer  to  United  States  v.  Occidental 
Chemical  Corporation,  et  al.,  DOJ  Ref. 
#90-11-2-913. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  for  the  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Street, 
Philadelphia,  PA;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
firom  the  Consent  Decree  Library,  1120 
G  Street,  NW,  4th  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $6.50  (25  cents 
per  page  reproduction  cost),  payable  to 
the  Consent  Decree  library.  Attachments 


to  the  consent  decree  ccm  be  obtained 
for  an  additional  $26.75. 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Envirorunent  and  Natural  Resources 
Division. 

[FR  Doc.  97-11945  Filed  5-7-97;  8:45  am] 
BHOJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  28  CFR  §  50.7, 
notice  is  hereby  given  that  on  April  25, 
1997,  a  propos^  consent  decree  in 
United  States  of  America  versus  Puerto 
Rico  Sun  Oil  Company,  Inc.,  Qvil 
Action  No.  96-2183(OC),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Puerto  Rico.  The  United 
States’  complaint  sought  civil  penalties 
under  the  Clean  Air  Act  (“CAA”)  for 
violations  of  Subparts  A,  J,  and  GGG  of 
the  New  Source  Performance  Standards, 
40  C.F.R.  Part  60,  and  related  permit 
requirements,  at  Puerto  Rico  Sun  Oil 
Company,  Inc.  (“PRSOC”)’s  Yabucoa, 
Puerto  Rico  refinery.  The  complaint 
alleged  reporting  and  monitoring 
violations,  as  well  as  some  exce^ances 
of  the  applicable  limits  on  the  hydrogen 
sulfide  content  of  gaseous  fuel 
combusted  in  the  reformer  and 
hydrogen  heater  units  at  the  refinery. 

The  complaint  also  requested  that 
PRSOC  install  a  continuous  monitor  to 
measure  the  hydrogen  sulfide  content  of 
gaseous  fuel  combusted  in  certain  of  its 
boilers. 

The  Consent  Decree  provides  that 
PRSOC  will  pay  a  civil  penalty  to  the 
United  States  of  $250,000,  plus  interest, 
in  settlement  of  the  violations  alleged  in 
the  complaint  Due  to  a  reconfiguration 
of  its  Yabucoa  facility,  PRSOC  currently 
does  not  combust  gaseous  in  its  boilers. 
The  Consent  Decree  provides  that,  if 
PRSOC  recommences  usage  of  gaseous 
fuel  in  its  boilers,  PRSOC  will  notify 
EPA  and  install,  calibrate,  operate,  and 
satisfactorily  test  a  continuous  monitor 
to  measure  the  hydrogen  sulfide  content 
of  the  gaseous  fuel  utilized. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  versus 
Puerto  Rico  Sun  Oil  Company,  Inc.,  D.J. 
Ref.  90-5-2-1-1844. 


25208 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federico  Degetau 
Federal  Bldg. .  Carlos  E.  Chardon 
Avenue,  Hato  Rey,  Puerto  Rico  00918 
and  at  the  Region  n  office  of  the 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10007. 
The  proposed  Consent  Decree  may  also 
be  examined  at  the  Consent  Decree 
Library,  1120  G  St,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  St,  NW.,  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $6.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  “Consent  Decree 
Library.” 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resource 
Division. 

(FR  Doc.  97-11947  Filed  5-7-97;  8:45  am] 
BKiJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

U. S.  V.  Restonic  Corporation,  Serta, 
Incorporated,  and  Spring  Air  Company 

Notice  is  hereby  given  that  defendants 
Restonic  Corporation  (“Restonic”); 

Serta,  Inc.  (formerly  Serta  Associates, 
Inc.)  (“Serta”);  and  Spring  Air  Company 
(“Spring  Air”)  have  filed  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois  motions  to 
terminate  the  Judgments  in  United 
States  V.  Restonic  Corporation,  Civil  No. 
60-C-828;  United  States  v.  Serta,  Inc., 
Civil  No.  60-C-843;  and  United  States 

V.  Spring  Air  Company,  Civil  No.  60-C- 
845.  In  Stipulations  also  filed  with  the 
Court,  the  Department  of  Justice 
(“Department”)  has  tentatively 
consented  to  termination  of  the 
Judgments,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments. 

The  complaints  in  these  cases,  filed 
on  May  27, 1960  in  the  case  of  Restonic 
and  on  May  31, 1960  with  respect  to  the 
other  defendants,  alleged  that  each 
defendant  had  conspired  with  its 
respective  licensee  owners  to  illegally 
allocate  exclusive  territories  and  to  fix 
retail  prices.  Judgments  were  entered  by 
consent  against  Restonic  on  May  27, 
1960  (and  subsequently  modifi^  on 
July  27, 1962);  and  against  Spring  Air  on 
May  31, 1960.  Judgment  was  entered 
after  a  trial  on  the  merits  against  Serta 
on  September  30, 1968.  The  Judgments 


prohibited  defendants  from  establishing 
territories  for  the  sale  of  mattresses  and 
fium  engaging  in  resale  price 
maintenance. 

The  Department  heis  filed  with  the 
Coiut  a  memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Judgments  would 
serve  the  public  interest.  Copies  of  the 
Defendants’  motion  papers,  the 
Stipulations  containing  the 
Government’s  consent,  the 
Government’s  memorandiun  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Legal 
Procedure  Unit  of  the  Antitrust 
Division,  Room  215  North,  Liberty  Place. 
Building,  325  Seventh  St.,  N.W., 
Washington,  D.C.  20530,  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Covurt  for  the  Northern  District 
of  Illinois,  Twentieth  Floor,  209  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
Copies  of  these  materials  may  be 
obtained  from  the  Antitrust  Division 
upon  request  and  payment  of  the 
copying  fee  set  by  E)epartment  of  Justice 
regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgments  to  the 
Department.  Such  comments  must  be 
received  by  the  Department  within  sixty 
(60)  days  and  will  be  filed  with  the 
Court  by  the  Department.  Comments 
should  be  addressed  to  Mildred  L. 
Calhovm,  Trail  Attorney,  Midwest 
Office,  Antitrust  Division,  Suite  600, 

209  S.  LaSalle  Street,  Chicago,  Illinois 
60604  (Telephone:  (312)  353-7530. 
Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

[FR  Doc.  97-11940  Filed  5-7-97;  8:45  am) 
BUiJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  31, 1996, 
and  published  in  the  Federal  Register 
on  January  9, 1997  (62  FR  1342),  Ansys, 
Inc.,  2  Goodyear,  Irvine,  California 
92718,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Sched¬ 

ule 


Phencydidine  (7471) .  II 

1  -Pipe^ifxx:yctohexanecarbonitrile  II 

(PCC)  (8603). 


Drug 

Sched¬ 

ule 

Benzoylecgonine  (9180)  . 

II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Ansys,  Inc.  to 
manufactiue  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  21, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11916  Filed  5-7-97;  8:45  am] 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement4^dministration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  18, 1996, 
and  published  in  the  Federal  Register 
on  Janu£ury  9, 1997  (62  FR  1342),  Arenol 
(^emical  (Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacUurer  of 
N-ethylamphetamine  (1475),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Arenol  Chemical 
(Corporation  to  manufacture  n- 
ethylamphetamine  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Acting 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25209 


Dated:  April  4, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11917  Filed  5-7-97;  8:45  am) 
BILUNQ  CODE  441(M»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  February  26, 
1997,  Ganes  Chemicals,  Inc.,  Industrial 
Park  Road,  Pennsville,  New  Jersey 
08070,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sched¬ 

ule 

Methylphenidate  (1724)  . 

II 

Amobarbital  (2125) . 

11 

Pentobarbital  (2270) . . 

II 

Secobarbital  (2315) . . . 

II 

Glutethimide  (2550) . 

II 

Methadone  (9250) . 

II 

Methadone-intermediate  (9254) . 

II 

Dextropropoxyphene,  bulk  (non¬ 
dosage  forms)  (9273). 

II 

The  firm  plans  to  manufacture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufachue  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31. 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11918  Filed  5-7-97;  8:45  am] 
BMXINQ  CODE  441O-0e-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Correction 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  96-32611)  Vol.  61,  No.  248  at 
page  67852,  dated  December  24, 1996, 
High  Standard  Products,  1100  W. 
Florence  Avenue,  #B,  Inglewood, 
California  90301,  made  application  to 
the  Drug  Enforcement  Adininistration 
for  registration  as  a  manufacturer  for 
certain  controlled  substances. 

By  letter  dated  March  19, 1997,  High 
Standard  Products  stated  that  they  had 
erroneously  included  marihuana  (7360) 
in  their  application.  Therefore, 
marihuana  is  hereby  deleted  firom  the 
firm’s  application  for  registration  as  a 
manufacturer. 

Dated:  March  31. 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  (ktntrol.  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11919  FUed  5-7-97;  8:45  am] 
BILUNQ  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Mmiufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  18, 1996, 
and  published  in  the  Federal  Register 
on  December  24, 1996,  (61  FR  67852), 
High  Standard  F^ducts,  1100  W. 
Florence  Avenue,  #B,  Inglewood, 
California  90301,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  to 
manufacture  small  quantities  of 
controlled  substances  for  drug  reference 
standards  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Sched¬ 

ule 

Methaqualone  (2565)  . 

1 

Lysergic  add  dethylamide  (7315)  .. 

1 

Tetrahydrocannabinols  (7370)  . 

1 

3,4-Methyienedioxyamphetamine 

1 

(7400). 

3,4-Methylenedioxy-N- 

1 

ethylarnphetamine  (7404). 

3,4-Methyier)edioxymethatnph6ta- 

1 

mine  (7405). 

4-Methoxyamphetamine  (7411)  _ 

1 

1 -( 1 -Phenylcyclohexyl)pyrTolidine 

1 

(PCPY)  (7458). 

Heroin  (9200)  . 

1 

Normorphine  (9313)  _ 

1 

3-Methytfenta^  (9813)  . 

1 

Amph^amine  (1100) _ _ l _ 

II 

Dmg 

Sched¬ 

ule 

Methamphetamine  (1105)  . 

II 

Secobaiibital  (2315) . . . 

II 

Phencydkjine  (7471) . 

II 

Cocaine  (9041) . 

II 

Codeine  (9050)  . 

II 

Hydromorphone  (9150)  . 

II 

Dt'phenox^e  (9170)  . 

II 

B^oylecgonine  (9180)  . 

II 

Hydrocodone  (91^)  . 

II 

Methadone  (9250) . 

II 

Morphinn  (9300)  . 

II 

Fentanyl  (9801)  . 

II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  High  Standard  Products 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  use  §  823  and  28  CFR  §§  0.100 
and  0.104,  the  Acting  Deputy  Assistant 
Administration,  Office  of  Division 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  16, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Drug 
Enforcement  Administration. 

[FR  Doc.  97-11920  Filed  5-7-97;  8:45  am] 
BNJJNQ  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substaices;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
18, 1996,  Johnson  Matthey,  Inc.,  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  I^  08066, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sched- 

de 

Difenoxin  (9168) _ 

1 

Methylphenidate  (1724)  _ 

II 

Dihydrocodeine  (9120) . . . 

II 

Oxycodone  (9143) . 

II 

Hydromorphone  (9150) _ 

II 

Hydrocodorte  (9193)  _ 

II 

LevorpharK)!  (9220) _ 

II 

Meperkfme  (9230) . 

II 

Methadone  (9250) _ 

II 

Thebaine  (9333) _ ;..... 

II 
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Drug 

Sched¬ 

ule 

Alfentanil  (9737)  . 

II 

Sufentanil  (9740) . 

11 

Carfentanil  (9743)  . 

II 

Fentanyl  (9801)  . 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufactiuers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11921  Filed  5-7-97;  8:45  am] 
BHJJNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances:  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  February  26, 
1997,  Lonza  Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  E^orcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sched¬ 

ule 

Amphetamine  (1 1 00)  . 

II 

Phenylacetone  (8501)  . 

II 

The  firm  plans  to  manu&cture  the 
listed  controlled  substances  in  bulk  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  conunents  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 


Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11922  Filed  5-7-97;  8:45  am] 

BI  LUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  31, 1996, 
and  published  in  the  Federal  Register 
on  January  9, 1997  (62  FR  1342),  MD 
Pharmaceutical,  Inc.,  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sched¬ 

ule 

Methylphenidate  (1724)  . 

II 

Diphenoxylate  (9170)  . 

II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  MD  Pharmaceutical,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  24. 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11923  Filed  5-7-97;  8:45  am] 
BILLING  CODE  441IMI»-M 


DEPARTMENT  OF  JUSTICE 

Dmg  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  17, 1996, 
and  published  in  the  Federal  Register 
on  January  8, 1997,  (62  FR  1134), 
Orpharm,  Inc.,  728  West  19th  Street, 
Houston,  Texas  77008,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  b^ic  classes  of  controlled 
substances  listed  below: 


Drug 

Sched¬ 

ule 

Methadone  (9250) . 

II 

Methadone-intermediate  (9254) . 

II 

levo-alphacetylmethadol  (9648)  . 

II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Orpharm,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Inversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiner 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  21, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  97-11924  Filed  5-7-97;  8:45  am] 
BILLING  CODE  4410-00-11 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  17, 1996, 
and  published  in  the  Federal  Register 
on  January  8, 1997,  (62  FR  1134), 
Pharmacia  &  Upjoin  Company,  7000 
Portage  Road,  2000—41-109,  Kalamazoo. 
Michigan  49001,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  2,5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
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factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Pharmacia  &  Upjohn- 
Company  to  manufacture  2,5- 
Dimethoxyamphetamine  is  consistent 
with  the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  CFR  0.100  and  0.104,  the  Acting 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufachu^r  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  March  31, 1997. 

Terrance  W.  Woodworth, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11925  Filed  5-7-97;  8:45  am) 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Daig  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  19, 1996, 
and  published  in  the  Federal  Register 
on  December  24, 1996,  (61  FR  67853), 
Radian  International  LlJc,  8501  North 
Mopac  Blvd.,  P.O.  Box  201088,  Austin, 
Texas  78720,  made  application  by  letter 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  to  manufacture 
small  quantities  of  controlled 
substances  for  drug  reference  standards 
as  a  bulk  manufacturer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Sched¬ 

ule 

Alpha-Ethyltryptamine  (7249) . 

1 

3,4,5-T  rimethoxyamphetamine 

1 

(7390). 

4-&omo-2,5- 

1 

dimethoxyamphetamine  (7391). 

4-Bromo-2,5- 

1 

dimethoxyphenethytamine  (7392). 

4-Methyl-2.5- 

1 

dimethoxyamphetamine  (7395). 

2,5-Dimethoxyamphetamine  (73%) 

1 

2.5-Dimethoxy-4-ethylamphetamine 

1 

(7399). 

5-Methoxy-3,4- 

1 

methylenedioxyamphetamine 

(7401). 

N-Hydroxy-3,4- 

1 

methylenedioxyamphetamine 

(7402). 

Bufotenine  (7433) . 

1 

Codeine-N-oxide  (9053) . 

1 

Heroin  (9200)  . 

1 

Morphine-N-oxide  (9307)  . 

1 

Pholcodine  (9314)  . 

1 

Alphamethadol  (9605) . 

1 

Betcetylmethadol  (9607)  ....: . 

1 

Drug 

Sched¬ 

ule 

Betamethadol  (9609) . 

1 

Norlevorphanol  (9634)  . 

1 

Para-Fluorofentanyl  (9812)  . 

1 

Alpha-methylfentanyl  (9814)  . 

1 

Acetyl-alpha-methylfentanyl  (9815) 

1 

Beta-hydroxyfentanyl  (9830)  . 

1 

Beta-hydroxy-3-methyifentanyl 

1 

(9831). 

Al^a-Methylthiofentanyl  (9832)  . 

1 

3-Methylthiofentanyl  (9833) . 

1 

Thiofentanyl  (9835)  . 

1 

Phenmetrazine  (1631) . 

II 

Glutethimide  (2550) . 

(Cocaine  (9041) . 

II 

Codeine  (9050)  . 

II 

Levomethorphan  (9210) . 

II 

Levorphanol  (9220) . 

II 

No  comments  or  objections  have  been 
received. 

DEA  has  considered  the  factors  in  title 
21,  United  States  Code,  Section  823(a) 
and  determined  that  the  registration  of 
Radian  International  LLC  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  31, 1997. 

Terrance  W.  Woodworth, 

ActingDeputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-11926  Filed  5-7-97;  8:45  am) 
BILUNQ  CODE  4410-4»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  March  17, 
1997,  Roche  Diagnostic  Systems,  Inc., 
1080  U.S.  Highway  202,  Somerville, 
New  Jersey  08876-3771,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Sched¬ 

ule 

Lysergic  add  diethylamide  (7315)  .. 

1 

Tetrahydrocannabinols  (7370)  . 

1 

Phenc^idine  (7471) . 

II 

Methadone  (9250) . 

II 

Drug 

Sched¬ 

ule 

Morphine  (9300) . 

II 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  incorporation  in  drug  of 
abuse  detection  kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  rostered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  7, 1997. 

Dated:  March  31, 1997. 

Terrance  W.  Woodworth, 

ActingDeputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  97-11927  Filed  5-7-97;  8:45  am) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Coiiection; 
Comment  Request 

action:  Extenstion  of  existing 
collection;  Affidavit  of  support. 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  helow. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  Mai^  3, 1997,  at  62  FR 
9452,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  piirpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
until  Jime  9, 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bu^en  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Afbirs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
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comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3j  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Titie  of  the  Form/CoUection: 
Affidavit  or  Support. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-134.  Office  of 
Examinations,  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  to  determine  whether  the 
applicant  for  benefit  will  become  a 
public  charge  if  admitted  to  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  44,000  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14,652  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 

Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  May  5. 1997. 

Robot  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-11979  Filed  5-1-97;  8:45  am] 
BUJJNQ  CODE  4410-1»-M 

DEPARTMENT  OF  JUSTICE 

[OJP(NIJ)-1127] 

RIN1121-ZA73 

National  Institute  of  Justice 
Solicitation  for  Drug  Court 
Evaluation  I 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  “Solicitation  for  Drug  Court 
Evaluation  I.” 

DATES:  The  deadline  for  applications  is 
close  of  business  June  9, 1997. 

ADDRESS:  Applications  should  be  mailed 
to  the  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  application 
procedvues  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6771. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJJ 
is  soliciting  proposals  to  conduct 
evaluations  of  four  separate  Drug  Court 
sites:  Las  Vegas,  NV;  Portland,  OR; 
Kansas  City,  MO;  and  Penascola,  FL. 
Applicants  should  propose  to  evaluate 
no  more  than  three  of  the  sites,  although 
successful  applicants  may  be  asked  to 
develop  proposals  for  sites  not  proposed 
in  their  original  application.  The  I)rug 
Court  Program  is  administered  by  the 
Office  of  Justice  Programs  (OJP),  Drug 
Court  Programs  Office  (DCPO).  DCPO 
makes  available  Federal  Discretionary 
Grants  for  assistance  with  drug  court 
programs,  which  DCPO  defines  as  a 
court  calendar  or  docket  specially 
designed  for  the  purpose  of  reducing 
recidivism  and  substance  abuse,  and 
increfisii^  the  likelihood  of  successful 
rehabilitation  through  early  and 
continuous  judicially  supervised 
treatment. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  “Solicitation  for  Drug 
Court  Evaluation”  (refer  to  document 
no.  SL000214).  The  solicitation  is 
available  electronically  via  the  NCJRS 
Bulletin  Board,  which  can  be  accessed 
via  the  Internet.  Telnet  to 
ncjrsbbs.ncjrs.oig,  or  gopher  to 
ncjr8.org:71.  For  World  Wide  Web 
access,  coimect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  di^  the  NCJRS  Bulletin 
Board  via  modem;  dial  301-738-8895. 

'  Set  the  modem  at  9600  baud,  8-N-l. 

Jeremy  Travis, 

Director.  National  Institute  of  Justice. 

[FR  Doc.  97-11980  Filed  5-7-97;  8:45  am] 
MUJNQ  CODE  4410-18-P 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(NIJ>-1128I 

RIN  1121-ZA74 

National  Institute  of  Justice 
Solicitation  for  Measuring  What 
Matters  in  Community  Poiicing  Rscai 
Year  1997 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Jtistice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Annmmcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  “Measuring  What 
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Matters  in  Commimity  Policing,  Fiscal 
Year  1997.” 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  July  1, 
1997.  Postmarked  applications  received 
after  this  date  are  not  acceptable. 

ADDRESSES:  Proposals  should  be  mailed 
to  the  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  is 
soliciting  proposals  that  develop,  refine, 
and  apply  rigorous  measm^s  to  four 
aspects  of  community  policing:  the 
context  in  which  community  policing 
occurs;  the  characteristics  and  qualities 
of  policing  operations  and 
organizations;  the  direct  outcomes  of 
policing  activities;  and  the  ultimate 
consequences  of  policing  for  the 
community  at  large.  Within  these  four 
aspects  applications  should  address  two 
objectives;  improving  measurement  and 
assessment,  and  improving  the 
application  of  measurement  for 
ev^uation  purposes.  The  Institute  is 
interested  in  research  that  will  advance 
the  fields  of  community  policing  and 
policing  research  by  developing,  testing, 
and  implementing  new  strategies  for 
measuring  and  assessing  the  essential 
practices,  outcomes,  and  impacts  of 
policing. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  “Solicitation  for 
Measuring  What  Matters”  (refer  to 
document  no.  SL000219).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  the  Internet.  Telnet 
to  ncjrsbbs.ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  di^  the  NCJRS  Bulletin 


Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-N-l. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 

(FR  Doc.  97-11981  Filed  5-7-97;  8:45  am) 
BILUNQ  CODE  4410-18-P 


UBRARY  OF  CONGRESS 

Copyrighi  Office 
[Docket  No.  96-2A] 

Eligibility  for  the  Cable  Compulsory 
License 

AGENCY:  Copyright  Ofiice,  Library  of 
Congress. 

ACTION:^Termination  of  proceeding. 

SUMMARY:  The  Copyright  Office  is 
terminating  Docket  No.  96-2A  imtil 
further  notice  due  to  a  Congressional 
request  that  the  Office  undertake  a 
globtd  review  of  copyright  licensing  of 
broadcast  retransmissions  for  the 
purpose  of  recommending  legislative 
revision  of  the  Copyright  Act. 

EFFECTIVE  DATE:  Jime  9, 1997. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Nanette  Petruzzelli,  Acting  General 
Counsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licenses, 
Copyri^t  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION:  Section 
111  of  the  Copyright  Act,  17  U.S.C., 
grants  a  compulsory  copyright  license  to 
cable  television  systems  for  the 
retransmission  of  over-the-air  broadcast 
stations  to  their  subscribers.  In  exchange 
for  the  license,  cable  operators  submit 
royalty  payments,  along  with  statements 
of  account  detailing  their 
retransmissions,  to  the  Copyright  Office 
on  a  semiannual  basis,  which  deposits 
the  royalties  with  the  United  States 
Treasury  in  interest  hearing  accounts  for 
later  distribution  to  copyright  owners  of 
non-network  broadcast  programmiim. 

On  May  6, 1996,  the  Copyright  Office 
opened  this  notice  of  inquiry  to 
consider  the  eligibility  for  the  cable 
compiilsory  license  of  open  video 
systems  of  telephone  companies  which 
retransmit  broadcast  sign^s  pursuant  to 
section  653  of  the  Telecommunications 
Act  of  1996,  Public  Law  No.  104-104, 
110  Stat.  56.  See  61  FR  20197  (May  6, 
1996).  The  Office  received  comments 
and/or  reply  comments  finm  fifteen 
parties  addressing  some  or  all  of  the 
issues  raised  by  the  Copyright  Office  in 
its  Notice  of  Inquiry. 

While  the  Office  was  considering  the 
commenters’  arguments  as  to  whether 


open  video  systems  are  eligible  for  a 
compulsory  license  imder  section  111  of 
the  Copyright  Act,  the  Office  received 
on  February  6, 1997,  a  request  from 
Senator  Orrin  Hatch,  Chairman  of  the 
United  States  Senate  Committee  on  the 
Judiciary,  that  the  Office  imdertake  a 
global  review  of  copyright  licensing  of 
broadcast  retransmissions.  Senator 
Hatch  asked  the  Copyright  Office  to 
solicit  the  views  of  the  parties  affected 
by  the  licensing  issues  being  raised  in 
the  study,  analyze  the  information 
gathered,  and  develop  policy  options 
€md  legislative  recommendations  for  the 
Committee  to  consider  before  the  end  of 
the  legislative  session.  Open  video 
systems’  eligibility  for  a  section  111 
license  was  targeted  by  Senator  Hatch  as 
one  of  the  issues  to  be  examined  in  the 
study. 

The  Copyright  Office  has  already 
begim  its  examination  of  the  issues 
raised  by  Senator  Hatch  and  has 
announced  dates  for  public  meetings  in 
May.  In  the  process  of  preparing  this 
study,  the  Office  expects  to  hear  firom 
many  of  the  parties  who  submitted 
comments  in  this  notice  of  inqviiry,  both 
in  written  statements  and  at  the  May 
proceedings;  accordingly,  the  Office 
anticipates  that  the  issues  regarding  the 
eligibility  of  open  video  systems  for  the 
cable  compulsory  license  will  be  fully 
aired  and  analyzed.  Those  who  have 
already  commented  fully  in  the  96-2A 
proceeding  may  incorporate  those 
comments  by  reference  in  the  record  for 
the  study  (97-1). 

After  Its  analysis  of  the  issues  is 
completed,  the  Office  may,  in  its  report 
to  Congress,  propose  one  or  more 
legislative  solutions  to  the  issues  raised 
in  this  inquiry.  Under  these 
circmnstances,  the  Office  believes  it  is 
not  appropriate  or  advisable  to  keep  this 
rulemaking  proceeding  open.  Therefore, 
the  Copjrright  Office  hi^  decided  to 
terminate  Docket  No.  96-2A  until 
further  notice. 

Dated:  April  21, 1997. 

Maiybeth  Peters, 

Register  of  Copyrights. 

Approved  by: 

James  H.  Billington, 

The  Librarian  of  Congress. 

(FR  Doc.  97-12004  Filed  5-7-97;  8:45  am] 
BILLING  CODE  1410-31-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Agency  Reports  Forms 
Under  0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
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NOTICE:  (97-056). 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iirformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13, 44 
U.S.C  3506(c)(2)(A)).  The  reports  will 
be  utilized  by  NASA  Goddard  Space 
Flight  Center  to  support  services 
dependent  upon  accurate  locator-type 
information. 

DATES:  All  comments  should  be 
submitted  on  or  before  July  7, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Lois  Ryno,  Goddard 
Space  Flight  Center,  National 
Aeronautics  and  Space  Administration, 
Greenbelt  Road,  Greenbelt,  MD  20771- 
0001. 

FOR  FURTHER  MFORMAHON  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  Locator  and  Information 
Services  Tracking  System  (LISTS). 

OMB  Number:  2700-0064. 

Type  of  review:  Reinstatement. 

Need  and  Uses:  The  LIST  System  is 
used  primarily  to  support  services  on 
the  Center  dependent  upon  accurate 
locator-type  information. 

Affect  Public:  Individuals  or 
households. 

Number  of  Respondents:  13,111. 
Responses  Per  Respondent:  1. 

Armual  Responses:  13,111. 

Hours  Per  Request:  .083. 

Annual  Burden  Hours:  1088.21. 
Frequency  of  Report:  As  required. 
Donald  J.  Andreotta, 

Deputy  Chief  Information  Officer 
(Operations).  Cffice  of  the  Administrator. 

(FR  Doc.  97-12058  FUed  5-7-97;  8:45  am] 
eajJNQ  CODE  7510-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  To  Serve 
as  Members  of  Performance  Review 
Boards 

5  use  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
p>osition  titles  appear  below  have  been 


appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1, 1995 
and  ending  Septemler  30, 1996. 

Name  and  Title 

Richard  L.  Abeam — ^Regional  Director, 
Region  9 

Frank  V.  Battle — ^Deputy  Director  of 
Administration 

Mary  Joyce  Carlson — ^Deputy  General 
Counsel 

Harold  J.  Datz — Chief  Counsel  to  Board 
Member 

Robert  A.  Ciaimasi — Chief 
Administrative  Law  Judge 
Wayne  R.  Gold — ^Director,  Office  of 
Representative  Appeals 
Lester  A.  Heltzer — ^Acting  Chief  Counsel 
to  Board  Member 

Peter  B.  Hoffman — ^Regional  Director, 
Region  34 

Gloria  Joseph — ^Director  of 
Administration 

Barry  J.  Kearney — ^Associate  General 
Counsel,  Advice 

Linda  R.  Sher — Associate  General 
Counsel,  Enforcement  Litigation 
Richard  A.  Siegel — ^Acting  Associate 
General  Counsel,  Operations- 
Management 

Elinor  H.  Stillnum — Chief  Counsel  to 
Board  Member 

John  J.  Toner — ^Executive  Secretary 
Dennis  P.  Walsh — Chief  Counsel  to 
Board  Member 

Jeffiey  D.  Wedekind — Acting  Solicitor 
Alfred  L.  Wolff — Acting  Chief  Counsel 
to  the  Chairman 

Washington,  D.C.;  By  Direction  of  the 
Board. 

Dated:  May  2, 1997. 

John  J.  Toner, 

Executive  Secretary. 

[FR  Doc.  97-12057  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  7546-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Monday,  May  12, 1997. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  May  12 

2:00  p.m.  Meeting  with  Dignitaries 
(CLOSED— Ex.  1) 

3:00  p.m.  Meeting  with  Boiling  Water 
Reactor  Vessel  and  Internals  Project 


(BWRVIP)  and  NRC  Staff  (PUBUC 
MEETING). 

Note:  The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording) — (301)  415-1292.  Contact  p>erson 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  fotmd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wi^@nrc.gov  or 
dkw@nrc.gov. 

***** 

Dated:  May  5, 1997. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  97-12145  Filed  5-6-97;  11:47  am] 
BILUNQ  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Membership  on  the  Executive 
Resources  Board 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Appointment  to  the  Executive 
Resoiux:es  Board  for  the  Senior 
Executive  Service. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Executive  Resoiuces  Board.  The 
following  individuals  are  appointed  as 
members  of  the  NRC  Executive 
Resources  Board  responsible  for 
providing  institutional  continuity  in 
executive  personnel  management  by 
overseeing  NRC’s  Senior  Executive 
Service  (SES)  and  Senior  Level  System 
(SLS)  merit  staffing,  succession 
planning,  and  position  management ' 
activities. 

APPOINTEES: 

L.  Joseph  Callan,  Executive  Director  for 
Operations,  Chair 
Karen  D.  Cyr,  General  Counsel 
Anthony  J.  Galante,  Chief  Information 
Officer 

Jesse  L.  Punches,  Chief  Financial  Officer 
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Hugh  L.  Thompson,  Jr.,  E)eputy 
^ecutive  Director  for  Regulatory 
Programs 

Edward  L.  Jordan,  Deputy  Executive 
Director  for  Regulatory  Effectiveness, 
Program  Oversight,  Investigation  and 
Enforcement 

Patricia  G.  Norry,  Deputy  Executive 
Director  for  Management  Services 
Samuel  J.  Collins,  Director,  Office  of 
Nuclear  Reactor  Regulation 
Carl  J.  Paperiello,  Dir^tor,  Office  of 
Nuclear  Material  Safety  and 
Safeguards 

David  L.  Morrison,  Director,  Office  of 
Nuclear  Regulatory  Research 
Denwood  F.  Ross,  Jr.,  Director,  Office  for 
the  Analysis  and  Evaluation  of 
Operational  Data 

Luis  A.  Reyes,  Regional  Administrator, 
Region  II 

Edward  L.  Halman,  Director,  Office  of 
Administration 

Paul  E.  Bird,  Director,  Office  of 
Personnel 

Irene  P.  Little,  Director,  Office  of  Small 
Business  and  Civil  Rights 
John  C.  Hoyle,  Secretary  of  the 
.Commission 
Hubert  J.  Miller,  Regional 
Administrator,  Region  I 
EFFECTIVE  DATE:  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  J.  Swanson,  Secretary, 
Executive  Resources  Board,  U.S. 

Nuclear  Regvdatory  Commission, 
Washington,  DC  20555  (301)  415-7103. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  May  1997. 

For  the  U.S.  Nuclear  Regulatory 
Conunission. 

Paul  E.  Bird, 

Director,  Office  of  Personnel. 

[FR  Doc.  97-11970  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  79«M>1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Survivor 
(^estionnaire 

(2)  Form(s)  submitted:  RL-94-F 

(3)  OMB  Number:  3220-0032 

(4)  Expiration  date  of  current  OMB 
clearance:  6/30/1997 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households 


(7)  Estimated  annual  number  of 
respondents:  8,000 

is)  Total  annual  responses:  8,000 
9)  Total  annual  reporting  hours:  1,391 
10)  Collection  description:  Under 
Section  6  of  the  Railroad  Retirement 
Act,  benefits  are  payable  to  the 
survivors  or  the  estates  of  decreased 
railroad  employees.  The  collection 
obtains  information  about  the 
survivors  if  any,  the  payment  of  burial 
expenses  and  administration  of  estate 
when  unknown  to  the  Railroad 
Retirement  Board.  The  information  is 
used  to  determine  whether  and  to 
whom  benefits  are  payable. 

ADDITIONAL  INFORMATION  OR  COMMENTS; 
Copies  of  the  form  and  supporting 
documents  can  be  obtain^  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  sho^d  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  97-11950  Filed  5-1-97;  8:45  am] 
BILUNG  CODE  7906-41-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Reapproval:  Rule  24b-2,  SEC  File  No. 
270-153,  OMB  Control  No.  3235-0127. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Rj^uction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  the  following 
rule: 

Rule  24b-2  (17  CFR  240.24b-2) 
provides  a  procedure,  whereby  persons 
filing  documents  with  the  Commission 
may  request  confidential  treatment  of 
information  contained  in  such 
documents,  and  may  request 
Commission  review  of  adverse  staff 
determinations  regarding  the 
confidential  treatment  request. 

Approximately  630  requests  for 
confidential  treatment  are  made  per 
year.  Applications  pursuant  to  the  rule 
are  generally  prepared  in  conjrmction 


with  the  document  for  which 
confidential  treatment  is  being 
requested.  Based  upon  our  review  of  the 
applications  we  have  received,  we 
believe  that  not  more  than  30  minutes 
of  the  time  spent  in  preparing  the  entire 
filing  may  be  attributed  to  the 
application  required  under  Rule  24b-2. 
llius,  the  total  compliance  burden  is 
315  hours.  The  approximate  cost  per 
hour  is  $100,  resulting  in  a  total  cost  of 
compliance  for  respondents  of  $31,500 
per  year  (315  hours  @  $100). 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  imd  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hovtrs  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  25, 1997. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-11954  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Suncor,  Inc.,  Common 
Shares  and  Common  Share  Purchase 
Rights)  File  No.  1-12384  ^ 

May  2, 1997. 

Suncor,  Inc.  (“Company”)  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  (“Act”) 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  (“Securities”)  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  (“Amex”). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  voluntarily  decided 
to  delist  its  Securities  on  the  Amex  and 
instead  to  list  on  the  New  York  Stock 
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Exchange,  Inc.  (“NYSE”).  The  Company 
believes  the  NYSE  is  more  widely 
followed  by  the  international 
investment  community  and  may  raise 
the  Company’s  profile  with  investors. 
The  Compimy  has  complied  with  Rule 
18  of  the  Amex  for  delisting  its 
Securities. 

Any  interested  person  may,  on  or 
before  May  23, 1997,  submit  by  letter  to 
the  Secret^  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-11953  Filed  5-7-97;  8:45  am] 
BaUNQ  CODE  a01(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI— Advisory  Council  Meeting; 
Public  Meeting 

The  Small  Business  Administration — 
Region  VI — Houston  Advisory  Council, 
located  in  the  geographical  area  of 
Houston,  Texas,  will  hold  a  public 
meeting  beginning  at  10:00  a.m.,  on 
Thursday,  May  15, 1997.  The  meeting 
will  be  conducted  at  the  Texas 
Commerce  Bank  National,  Heritage 
Room,  Third  Floor,  located  at  510  Park 
Street.  Beaumont,  Texas  77704.  This 
meeting  will  be  conducted  to  discuss 
such  business  as  may  be  presented  by 
members  of  the  District  Council,  the 
staff  of  the  U.S.  Small  Business 
Administration,  and  others  attending. 
For  further  information,  write  to  Milton 
Wilson.  Jr.,  District  Director,  at  the 
Small  Business  Administration,  9301 
Southwest  Freeway,  Suite  550,  Houston, 
Texas  77074-1591  or  call  (713)  773- 
6500. 

Dated:  April  30, 1997. 

Michael  P.  Novelli, 

Director,  Office  of  Advisory  Councils. 

(FR  Doc.  97-11982  Filed  5-7-97;  8:45  am] 
aajJNQ  CODE  MIS-41-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
WrighL  Steams  and  Sherburne 
Counties,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACIION:  Notice  of  intent. 

SUMMARY:  The  FWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  I 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  hi^way 
capacity  improvements  on  existing  or 
new  alignments  that  connect  Interstate 
95  (1-94)  and  Truck  Highway  10  (TH  10) 
between  the  cities  of  Becker  and  St. 
Qoud,  Minnesota.  The  proposed 
alignment  connections  being  studied 
include  existing  and  new  crossings  of 
the  Mississippi  River.  The  Tier  I  EIS 
includes  the  analysis  needed  for  a 
location  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  Box  75, 
175  Fifth  Street  East,  Suite  500,  St. 
Paul,  Minnesota  55101-2901, 
Telephone  (612)  291-6120;  or 
Ed  Idzorek,  Project  Manager,  Minnesota 
Department  of  Transportation — 
District  3,  3725  12th  Street  North,  St 
Cloud,  Minnesota  56302,  Telephone 
(320) 654-5546. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  a  Tier  I  EIS 
on  a  proposal  to  improve  highway 
capacity  for  connections  between 
Interstate  94  (1-94)  and  Trunk  Highway 
10  (TH  10)  between  the  cities  of  Becker 
and  St  Cloud,  Minnesota,  including  a 
crossing  of  the  Mississippi  River,  l^e 
area  of  the  proposed  improvements  is 
located  in  Wright,  Stearns  and 
Sherburne  Counties.  Expansion  of 
highway  capacity  is  considered 
necessary  within  the  next  20  years  to 
provide  for  projected  traffic  demands  in 
an  area  of  rapid  growth  and 
development 

The  Tier  I  EIS  study  will  be  initiated 
in  late  1997  to  examine  the  feasibility 
and  potential  impacts  of  the  following 
alternative  alignments: 

•  No  Build. 

•  Utilize  the  existing  TH  24  corridor 
from  1-94  northeast  (through  the  city  of 
Clearwater)  approximately  4  kilometers 
(km)  then  north  on  the  ourrent 
alignment  of  a  local  road  to  connect  to 
TH  10  at  a  point  approximately  2  km 
northwest  of  the  existing  TH  10/TH  24 
intersection. 


•  A  new  alignment  east  of  the  city  of 
Clearwater  that  intersects  with  1-94  at  a 
point  approximately  2.5  km  southeast  of 
the  existing  TH  24/1-94  interchange, 
continuing  in  a  north-northeast 
direction  until  it  intersects  vrith  CSAH 

8  then  continues  north  on  an  existing 
local  road  alignment  to  intersect  with 
TH  10  at  a  point  approximately  2  km 
northwest  of  the  existing  TH  10/TH  24 
intersection. 

•  A  new  alignment  east  of  the  city  of 
St.  Cloud  that  intersects  1-94 
approximately  2.8  km  northwest  of  the 
existing  TH  24  interchange,  continues 
northeast  across  the  Mississippi  River 
and  then  north  to  connect  to  TH  10  in 
the  vicinity  of  the  existing  intersection 
of  CSAH  3  with  TH  10. 

•  A  new  alignment  west  of  the  city  of 
Becker  that  intersects  1-94 
approximately  1  km  west  of  the  freeway 
rest  area  west  of  the  Hasty  interchange, 
continuing  north  on  the  alignment  of 
existing  Barton  Road  then  north  on  a 
new  alignment  across  the  Mississippi 
River  to  continue  along  the  current 
alignment  of  CSAH  53.  Approximately  2 
km  south  of  TH  10,  the  alignment  turns 
north  to  intersect  with  TH  10  at  a  point 
approximately  1.3  km  east  of  the 
existing  intersection  of  TH  10  and 
CSAH  53. 

The  Tier  n  EIS  will  be  prepared  in  15 
to  20  years,  when  the  ne^  for  increased 
river  crossing  capacity  is  imminent.  At 
that  time,  design  alternatives  for  the 
preferred  alignment  will  be  considered 
and  environmental  impacts  and 
nutigation  will  be  studied  in  greater 
detail. 

The  ‘T-94/TH  10  Regional  Connection 
Scoping  Document  and  Draft  Scoping 
Decision  Document”  will  be  published 
in  the  Spring  of  1997.  A  press  release 
will  be  published  to  inform  the  public 
of  the  document’s  availability.  Copies  of 
the  scoping  document  will  be 
distributed  to  agencies,  interested 
persons  and  libraries  for  review  to  aid 
in  identifying  issues  and  analyses  to  be 
contained  in  the  EIS.  A  30-day  comment 
period  for  review  of  the  document  will 
be  provided.  A  public  scoping  meeting 
will  also  be  held  during  the  comment 
period  to  afford  an  opportunity  for  all 
interested  persons,  agencies  and  groups 
to  conunent  on  the  proposed  action. 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings. 
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To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  fiem  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovenunental  consultation  on 
F^eral  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  1. 1997. 

Stanley  M.  Graczyk, 

Project  Development  Engineer,  Federal 
Midway  Administration. 

[FR  Doc.  97-12005  Filed  5-7-97;  8:45  am] 
BmUNQ  CODE  4aiO-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Raiiroad  Signai  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  F^eral 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  49  CFR 
part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP>-No. 
3422 

Applicant:  Norfolk  Southern 

Corporation,  Mr.  C.  M.  Golias,  Chief 

En^eer  Sa£  Engineering,  99  Spring 

Street,  S.W.,  Atlanta,  Georgia  30303. 

Norfolk  Southern  Corporation  seeks 
approval  of  the  proposed  modification 
of  the  traffic  control  system,  on  the 
single  main  track,  at  Carrollton, 
Missouri,  milepost  S-211.2  and  WB 
Junction,  Missouri,  milepost  S-212.8, 
on  the  Kansas  City  District-Westward, 
Illinois  Division,  consisting  of  the 
following: 

1.  Discontinuance  and  removal  of  the 
No.  7  power-operated  switch  and  40UD 
controlled  sig^  at  WB  Junction, 
milepost  S-212.8,  associated  with  the 
inst^lation  of  an  electrically  locked 
hand-operdted  switch  outside  control 
point  limits; 

2.  Discontinuance  and  removal  of 
controlled  signals  38L,  38RA,  and  38RB, 
associated  with  the  installation  of  back 


to  back  automatic  intermediate  signals 
2113  and  2114  at  Carrollton,  milepost 
S-211.2:  and 

3.  Conversion  of  No.  37  power- 
operated  switch  at  Carrollton,  milepost 
S-211.2  to  an  electrically  locked  hwd- 
operated  switch. 

The  reason  given  for  the  proposed 
changes  is  to  r^uce  maintenance  costs 
without  affecting  safety. 

Any  interested  party  desiring  to 
protest  the  granting  of  im  application 
shall  set  fo^  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  3  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  ffis  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C  on  May  2, 

1997. 

Grady  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  97-12006  Filed  5-7-97;  8:45  am] 
BHJJNQ  CODE  4S1IMW-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8822 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8822,  Change  of  Address. 


DATES:  Written  comments  should  be 
received  on  or  before  July  7, 1997  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instruction 
should  be  directed  to  Mrutha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Change  of  Address. 

OMB  Number:  1545—1163. 

Form  Number:  8822. 

Abstract:  Form  8822  is  used  by 
taxpayers  to  notify  the  Internal  Revenue 
Service  that  they  have  changed  their 
home  or  business  address  or  business 
location. 

Current  Actions:  Line  2  is  deleted 
because  Form  942  was  replaced  by 
Schedule  H,  Form  1040,  which  is 
covered  by  line  1,  and  Forms  940  and 
940-EZ  were  moved  to  lipe  8  of  the 
form. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
1,500,000. 

Estimated  Time  Per  Respondent:  16 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  387,501. 

The  following  paragraph  applies  to  all 
of  the  collections  of  i^ormation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required,  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential 
as  required  by  26  U.S.C  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  2, 1997. 

Ganick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  97-12059  Filed  5-7-97;  8:45  am] 
BUJJNQ  COO€  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  7018  and  701 8-A 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  'The  Department  of  the 
Treasmy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
7018,  Employer’s  Order  Blank  for 
Forms,  and  Form  7018-A,  Employer’s 
Order  Blank  for  1998  Forms. 

DATES:  Written  comments  should  be 
received  on  or  before  July  7, 1997  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMADON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  £)C  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  7018,  Employer’s  Order 
Blank  for  Forms,  and  Form  7018-A, 
Employer’s  Order  Blank  for  1998  Forms. 
OMB  Number:  1545-1059. 


Form  Number:  Forms  7018  and 
7018A. 

Abstract:  Forms  7018  and  7018-A 
allow  taxpayers  who  must  file 
information  returns  a  systematic  way  to 
order  information  tax  forms  materials. 

Current  Actions:  Form  7018  is  being 
redesigned  as  a  3-fold  self-mailer 
postca^.  It  will  be  more  user  friendly 
because  the  title  of  each  form  will  be 
placed  next  to  the  form  number  instead 
of  on  the  back  of  the  form.  Form  941, 
Emloyer’s  Quarterly  Federal  Tax  Return, 
and  Form  943,  Employer’s  Annual  Tax 
Return  for  Agricultural  Employees,  were 
inadvertently  omitted  from  the  list  of 
available  forms  and  have  now  been 
added.  Also,  three  new  forms  are  being 
added.  They  are  Form  1099-LTC,  Long- 
Term  Care  and  Accelerated  Death 
Benefits,  Form  1099-MSA,  Distributions 
From  Medical  Savings  Accmmts,  and 
Form  5498-MSA,  Medical  Savings 
Accoimt  Information. 

FormT018-A  is  being  redesigned  to 
include  the  title  of  each  form  next  to  the 
form  number  instead  of  on  the  back  of 
the  form.  Three  new  forms  are  being 
added  to  the  list  of  available  forms. 

They  are  Forms  1099-LTC,  1099-MSA, 
and  5498-MSA. 

Type  of  Review^:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

1,668,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  83,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize'the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  1, 1997. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-12060  Filed  5-7-97;  8:45  am] 
BILUNQ  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Fulbright  Teacher  Exchange  Program, 
Administrative  and  Program  Services; 
Request  for  Proposals 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
annovmces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  provide 
administrative  and  program  services  for 
the  Fulbright  Teacher  Exchange 
Program  (E/ASX).  The  Program 
administers  approximately  200  one-on- 
one  exchanges  (400  participants)  at  the 
primary,  secondary  and  community 
college  levels  between  U.S.  and  overseas 
coimterpart  teachers  from  over  25 
coimtries. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  knoivn  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  “to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  stren^en  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.’’  The  funding  authority  for 
the  program  cited  above  is  provided 
throught  the  Fulbright  Hays  Act. 
Prograifls  and  projects  must  conform 
with  Agency  requirements  and 
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guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  £/ 
ASX-98-AD, 

OEAOUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  in  Washington,  D.C.  by  5  p.m. 
on  June  18, 1997.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  June  18  but  received  at  a 
later  date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposi^  are 
received  by  the  above  deadline.  Grants 
should  begin  on  or  about  October  1, 

1997  £md  run  through  September  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ilo-Mai  Harding,  Teacher  Exchange 
Branch,  E/ASX,  room  349,  301  4th 
Street,  S.W.,  Washington,  D.C.  20547, 
telephone:  (202)  619-4556,  fax:  (202) 
401-1433,  Internet: 
IHARDING@USIA.GOV  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package  Via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA’s  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  from  the  Bureau’s  “Grants 
Information  Fax  on  Demand  System,” 
which  is  accessed  by  calling  (202)  401- 
7616.  The  “Table  of  Contents”  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Please  specify  USIA  Senior  Program 
Officer  Ilo-Mai  Harding  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  annoimcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed.  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Soliciticn 
Package.  The  original  and  10  copies  of 


the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ASX-98- 
AD,  Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau’s  authorizing 
legislation,  programs  must  maintain  a 
non-politicsd  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  “Diversity”  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio¬ 
economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
critiera  under  the  ‘Support  for  Diversity’ 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal. 

Public  Law  104-319  provides  that  “in 
carrying  out  programs  of  educational 
and  cultural  exchange  in  countries 
whose  people  do  not  fully  enjoy 
freedom  and  democracy”  the  U.S. 
Information  Agency  “shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries.” 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  content,  to  the 
full  extent  deemed  feasible. 

SUPPLEMENTARY  INFORMATION: 

Program  and  Policy 

In  the  Administration  of  the  Fulbright 
Teacher  Exchange  Program,  USIA  Will 
Have  Responsibility  for 

A.  establishing  program  policy,  and 
providing  instructions  and  guidance, 
both  general  and  specific,  on  the 
functions  listed  below; 

B.  acting  as  the  major  agent  in 
establishing  new  programs;  monitoring 
all  programs;  serving  as  the  liaison  with 
overseas  cooperating  agencies  in  all 
program  matters;  overseeing  ail  program 
activity  including  recruiting  and 
matching,  publicity  and  outreach,  and 
orientation  workshops;  ensuring  that  the 
program  is  representative  of  the 
diversity  of  U.S.  political,  social,  and 
cultural  life  by  actively  encouraging 
minority  participation  in  all  aspects  of 
programming;  and  evaluating  all  aspects 
of  the  program; 

C.  preparing  final  paperwork  for  the  J. 
William  Fulbright  Foreign  Scholarship 


Board  approval  on  U.S.  and  foreign 
candidates  and  projects; 

D.  providing  funds  sufficient  to  cover 
staff  time  and  expenses  incurred  in  the 
execution  of  this  grant; 

E.  providing  liaison  and  supervision 
to  effectively  carry  out  the 
responsibilities  assigned  under  this 
grant. 

Cooperating  Agency  Will  Be  Responsible 
for 

A.  providing  administrative  and 
program  services  for  the  Fulbright 
Teacher  Exchange  Program; 

B.  observing  and  complying  with  the 
policies  of  the  United  States  formation 
Agency  (USIA)  and  the  J.  William 
Fillbright  Foreign  Scholarship  Board 
(FSB)  in  the  administration  of  this  grant, 
and  promoting  diversity  in 

programming  and  Staffing; 

C.  providing  data,  as  required  by 
USIA,  concerning  the  Fulbright  Teacher 
Exchange  Program; 

D.  submitting  quarterly  budget  and 
program  reports  and  an  annual  report 
with  recommendations  for  project 
improveipent. 

Proposed  Budget 

The  contracted  organization  must 
submit  a  comprehensive  line-item 
budget  based  on  the  specific  guidance  in 
the  Solicitation  Package.  There  must  be 
a  summary  budget  as  well  as  a  break¬ 
down  reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  must  provide 
separate  sub-budgets  for  each  program 
component,  phase,  or  activity  in  order 
to  facilitate  USIA  decisions  on  funding. 
Administrative  costs  should  be  kept 
low;  this  will  be  an  important  factor  in 
grant  competition. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  other 
USIA  elements,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 


25220 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning;  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bmeau’s  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content  (program  meetings 
and  resource  materials). 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
shoiild  be  adequate  and  appropriate  to 
achieve  the  program  or  project’s  goals. 

4.  Institution’s  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA’s  Office  of 
Contracts. 

5.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity’s  success.  Successful  applicants 
will  be  expected  to  submit  quarterly 
reports. 

6.  Cost-efiectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  dir^  funding 
contributions. 

Nirtice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

'  Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  The  agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
nee^  of  the  program  and  the 
availability  of  fimds.  Awtuds  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  25. 1997. 

Dell  Pendeigrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  97-11869  Filed  5-7-97;  8:45  am] 
BILUNG  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Notice;  Grants  and  Cooperative 
Agreenients;  Availability 

Title:  Provision  of  Overseas  Direct 
English  Teaching  Programs — Seeldng 
Partnerships. 

Announcement:  Call  for  concept 
papers. 

SUMMARY:  The  English  Language 
Programs  Division  in  the  Office  of 
Academic  Programs  of  the  United  States 
Information  Agency’s  (USIA)  Bureau  of 
Educational  and  Cultural  Affairs 
aimoimces  an  opportunity  to  create  a 
public/private  sector  partnership  with 
USIA  in  order  to  ensure  the  long-term 
viability  of  one  of  its  direct  English 
teaching  programs  (DETP)  abroad.  ' 
Because  of  the  important  role  of  these 
programs  in  achieving  the  United  States’ 
public  diplomacy  and  foreign  policy 
objectives,  USIA  is  committed  to 
maintaining  quality  American  language 
instruction  within  professional 
programs  that  also  reflects  American 
cultural  thoughts  and  concepts  as  well 
as  democratic  and  educational  values 
for  important  overseas  audiences  and 
which  facilitates  a  channel  of 
communications  vital  to  America’s 
relationships  with  other  coimtries  and 
cultures.  Recent  budget  reductions 
however,  have  limited  the  operational 
and  material  support  that  USIA  can 
offer  to  the  DETPs.  USIA  is  seeking  a 
partner  in  a  cooperative  agreement  to 
manage  the  well-established  DETP  in 
Sanaa,  Yemen  in  cooperation  with  the 
United  States  Information  Service 
(USIS)  post  in  Sanaa.  Management  of 
the  program  must  maintain  and,  if 
possible,  strengthen  the  DETP’s  self- 
sufficiency.  USIA  invites  public  and 
private,  not-for-profit  organizations  with 
a  minimum  of  five  years  experience  in 
successfully  managing  a  self-sufficient 
English  teaching  program  to  submit 
concept  papers  for  collaborating  with 
USIA  and  USIS  Sanaa.  Limited  support 
for  any  initiative  may  be  available, 
depending  on  the  specific  current 
circumstances  of  the  DETP,  the  interest 


and  requirements  of  the  post,  and  the 
av€ulability  of  funds.  Any  USIA  support 
may  be  limited  to  international  airfare 
and  short-term  per  diem  expenses. 

Background  Information 
English  Language  Programs  Division 

The  English  Language  Programs 
Division  (E/AL)  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
provides  professional  English  language 
programming  to  promote  a  world-wide 
imderstanding  and  awareness  of 
American  Language,  society,  values  and 
policies  and  to  foster  an  English- 
competent  world  community  with 
which  Americans  can  engage  freely.  The 
Division’s  English  Language  Officers 
and  Program  Officers  and  staff  work  on 
many  fronts  to  promote  American 
public  diplomacy  and  policy  issues: 

Address  national  education  and  language 
policy  issues  on  a  government  to  government 
basis,  sharing  American  educational  policies, 
management  practices  and  state  of  the  art 
curricula  and  assessment  designs. 

Develop  and  facilitate  national  and 
regional  conferences,  seminars  and 
workshops  focusing  on  state  of  the  art 
language  instruction,  methods,  techniques, 
materiids  and  technologies  in  order  to 
develop  a  professional  cadre  of  trainers  and 
English  teachers  who  can  use  American 
educational  products  and  expertise. 

Develop  and  disseminate  instructional 
materials  for  use  in  language  learning 
courses,  self-study  programs  or  distance 
education  programs  as  well  as  teacher  and 
trainer  professional  development  programs, 
utilizing  the  Congressionally  legislate 
authority  to  recycle  fees  from  tuition  and  the 
sale  of  USIA  pr^uced  English  teachii^ 
materials. 

Increase  the  audiences’  awareness  and 
understanding  of  American  society, 
institutions  and  values  through  the  learning 
of  American  English  and  use  of  American 
commercially  produced  educational 
materials. 

Establish  a  basis  for  American  academia 
working  in  English  language  teaching  to 
develop  long  term  institutional  linkages, 
engage  in  an  exchange  of  scholars,  students 
and  research  and  programs. 

Conduct  excha^e  programs  for  English 
language  professionals  to  enhance  country 
plan  objectives  and  provide  support  for  field 
requests  for  English  language  programs. 

Direct  English  Teaching  Programs 
(TETP) 

USIA’s  Direct  English  Teaching 
programs  overseas  are  important 
contributors  to  the  Agency’s  public 
diplomacy.  The  main  objective  of  the 
DETP  is  to  provide  important  audiences 
with  quality  English  language 
instruction  within  a  professional 
program  that  also  reflects  American 
cultural  thoughts  and  concepts,  as  well 
as  democratic  and  educational  values. 
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The  programs  and  activities  the  DETPs 
engage  in  reflect  the  goals  and  priorities 
of  the  U.S.  Missions  overseas. 

The  activities  the  DETPs  generally 
engage  in  include: 

American  language  courses:  intensive  and 
semi-intensive  general  language  courses  as 
well  as  specially  designed  courses  for 
specific  clients  (from  the  legal  sector,  the 
business  sector,  various  Ministerial  and  other 
ofiices  in  the  governmental  sector,  etc.). 

'  Cultural  programs:  lectures,  discussions, 
literary  groups,  plays,  movies  (commercial  or 
documentary),  music/concerts,  and  events 
related  to  American  holidays,  civic 
education,  and  issues  concerning  education, 
democracy,  the  environment,  health,  ethics, 
commerce  and  trade,  etc. 

Outreach  programs:  seminars  and 
workshops  for  national  and  local  professional 
education  associations,  assistance  with  the 
national  and  local  TESOL  or  lATEFL  affiliate, 
work  with  the  local  Ministry  of  Education  on 
curriculum  development,  teacher  training, 
materials  development  and  selection,  and 
assessment. 

Assessment  and  testing  programs:  engage 
in  administering  American  educational  tests 
and  exams  (commercial  and  non-commercial) 
such  as  the  TOEFL,  the  TOEIC,  the  MTAC, 
the  ECMFG,  the  USMLE,  the  USIA-produced 
TELP,  etc. 

Many  DETPs  are  housed  on  USIS 
premises,  or  USIS-leased  premises,  hut 
some  are  located  at  off-site  fitcilities. 
Wherever  the  site,  there  should  be  well- 
lighted  classrooms,  an  office  for  the 
Director  of  Courses  (IXX]),  working 
space  for  faculty  and  staff,  and  a  waiting 
room  area  for  the  students.  Often  there 
is  a  library  reading  room  to  which 
students  have  access. 

While  the  programs  are  open  to  the 
public,  due  to  space,  equipment, 
materials  and  funding  limitations,  thwe 
may  not  be  space  for  all  students  who 
wish  to  attend  the  DETPs.  Because  the 
programs  exist  to  promote  the  public 
diplomacy  efforts  and  goals  of  the  U.S. 
Missions  abroad,  the  desired  primary 
enrollment  at  a  DETP  includes: 

Host  country  government  officials 
University  professors  and  secondary  school 
teachers 

USIA/USIS  grantees  for  various  scholarships 
and  grants  to  the  U.S. 

Grantees  and  contacts  for  programs 
sponsored  by  other  USG  agencies 
Prominent  community  leaders/opinion 
makers 

The  post  USIS  director,  the  Public 
Affairs  Officer  (PAO),  bears  the  primary 
responsibility  for  ensuring  that  ffie 
DETP  provides  an  effective 
representation  on  behalf  of  USIS  and 
that  it  serves  as  a  model  American 
language  education  establishment 
which,  concomitantly,  serves  as  a 
conveyer  of  U.S.  culture,  thought  and 
values.  The  DETP’s  administration  is 
responsible  for  the  management  of  the 


program  imder  the  auspices  of  the  PAO 
and  according  to  the  terms  of  a 
cooperative  agreement  signed  with  USIS 
Sanaa.  The  faculty  and  steff  of  the  DETP 
are  not  employees  of  USLA  or  USIS,  but 
work  for  the  program  through  an 
agreement  with  the  Administrative 
Institution.  The  roles  and 
responsibilities  of  all  personnel 
associated  with  the  DETP  and  the 
regulations  for  administering  the 
program  are  contained  in  the  English 
Language  Program  Administration 
Manual. 

The  DETPs  should  be  fiscally  self- 
sufficient  based  on  fees  received  for 
tuition,  the  s€de  of  USIA  produced 
materials,  and  fees  for  other  services 
related  to  English  language 
programming  (e.g.,  testing).  The  DETPs 
are  not  dependent  on  USIA/USIS  for 
sustained  financial  support.  Depending 
on  the  relationship  between  the  DETP 
and  the  local  USIS  post,  and  the 
availability  of  funds,  USIS  may 
contribute  towards  some  programming 
for  the  DETP. 

The  authority  for  USIA/USIS  to 
engage  in  the  DETPs  is  provided 
through  legislation.  Under  the 
authorizing  legislation  PL  97-241  and 
under  Section  801  of  the  United  States 
Information  and  Educational  Exchange 
Act  of  1948  (22  U.S.C.  1471),  and  the 
Mutual  Educational  and  Ciiltural 
Exchange  Act  of  1961,  USIA  is  able  to 
receive  fees  for  tuition  and  services  for 
English  teaching  programs  conducted  by 
or  on  behalf  of  the  Agency. 

The  authority  for  USIA/USIS  to  enter 
into  a  cooperative  agreement  is  foimd  in 
the  Mutusd  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Sections  102(a)(1)(A),  102(b)(4)  and 
104(e)(1);  Executive  Order  11034, 
Section  8(a)(3),  (5),  (8),  (9),  (10),  (11), 

(12)  and  (15);  the  Federd  Grant  and 
Cooperative  Agreement  Act  of  1977; 
Reorganization  Plan  No.  2  of  1977, 
Executive  Order  10248  and  the  United 
States  Information  and  Education£d 
Exchange  Act  of  1948,  as  amended. 
Section  810. 

USIS  Sanaa  Direct  English  Teaching 
Program 

The  program  imder  current 
consideration  is  in  Sanaa,  Yemen.  The 
DETP  has  been  in  existence  for  about  22 
years.  The  DETP  currently  has  950 
students,  of  which  565  are  returning 
students.  The  program  employs  a 
faculty/staff  of  36  (In  order  to  maintain 
the  continuity  and  consistency  of 
services,  the  new  administrative 
institution  may  allow  as  many 
personnel  as  are  qualified  and  as 
practicable  to  remain  on  the  job.)  Class 
sizes  range  form  10  to  17,  with  16  being 


the  average.  The  core  program  has  six 
levels  (basic  to  advanced)  and  uses  the 
Spectrum  series  as  the  main  text. 
Advanced  classes  beyond  the  core 
program  have  at  various  times  included 
Advanced  Writing,  Advanced  Grammar, 
Advanced  Conservation,  English  for 
Business,  TOEFL  Preparation,  and 
Teacher  Training  for  Yemeni  Teachers 
of  English.  The  DETP  is  a  self-sufficient 
program.  A  complete  profile  of  the 
program  is  available  to  applicants 
wishing  to  submit  a  concept  paper. 

Scope  of  Partnerehip 

USIS  Sanaa  is  looking  for  an 
institutionEd  partner  to  manage  the 
DETP.  Management  of  the  program 
includes  personnel  recruitment  (DOC, 
faculty,  staff)  and  the  administration  of 
all  aspects  and  activities  of  the  program, 
including  English  language  classes, 
cultural  programs,  outreach  programs, 
and  language  testing/assessment 
activities.  Management  of  the  program 
must  assure: 

A  professionally  qualified  and  experienced 
Director  of  Courses; 

A  trained  teaching  staff  with  a  minimum 
of  advanced  proficiency  in  English,  and  with 
knowledge  of  current  methodologies, 
techniques  and  technology  in  teaching 
English  as  a  foreign  language  (TEFL); 

Well  organized  curricula  that  include 
course  achievement  goals  and  assessment 
criteria;  Primary  use  of  core  texts  which  are 
high-quality,  American-published  materials, 
and  which  include  a  strong  American 
cultural  component  which  acquaints  the 
students  with  the  United  States; 

Continued  program  financial  self- 
sufficiency  and  sound  financial  planning; 

Close  cooperation  with  USIS  Sanaa  in 
English  for  Special  Purposes  outreach, 
targeted  client  development,  and  any  cultural 
content  and  programming. 

Specific  guidelines  and  evaluation 
criteria  for  the  management  of  the  DETP 
are  in  the  English  Language  Program 
Administration  Manud  which  is 
available  upon  request  to  applicants 
wishing  to  submit  a  concept  paper. 

Management’s  Role  and  Responsibilities 

The  role  and  responsibilities  of  the 
managing  institution  as  outlined  in  the 
standard  cooperative  agreement  include: 

Establishing,  with  the  approval  of  the 
Director  of  USIS  (PAO),  the  level,  hours  and 
duration  of  courses  to  be  taught. 

Recruiting  and  selecting  vrell-qualified 
teaching  and  administrative  persoimel; 
entering  into  a  written  work  agreement  with 
each  person;  training  these  individuals; 
inspecting,  reviewing,  and  coordinating  the 
work  of  these  individuals,  and  deciding  on 
the  termination,  renewal  or  non-renew^  of 
the  work  agreement.  All  proposed  staff  and 
all  proposed  terminations,  renewals/non- 
renew^  must  be  approved  by  the  PAO. 
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Establishing  student  prerequisites, 
conducting  placement  testing  and  TEFL  tests, 
enrolling  and  scheduling  students. 

Establishing  jointly  with  the  PAO  the 
maximum  and  minimum  number  of  students 
per  class. 

Establishing  jointly  with  the  PAO  a  fee 
structure  for  students,  a  salary  schedule  for 
teachers  and  other  staff,  and  fiscal  structures 
for  any  other  revenue  sources. 

Collecting  fees  fiom.ali  sources;  on  a 
quarterly  or  semi-aimual  basis  remunerate 
10%  of  the  gross  receipts  to  USIS  Sanaa. 

Making  disbursements  to  staff  as  well  as 
local  or  other  vendors  for  all  operating  ~ 
expenses  inctiried  to  conduct  the  DETP. 

Maintaining  student  progress  reports  and 
issuing  appropriate  certification  to  students 
who  meet  institutional  standards  at  various 
levels  of  proficiency. 

Maintaining  detailed  financial  and 
statistical  records  in  accordance  with  the 
requirements  outlined  in  the  cooperative 
agreement  and  in  the  English  Language 
Program  Administration  Manual. 

Accepting  responsibility  and 
accountability  for  the  equipment,  furniture, 
nonexpendable  supplies,  textbooks,  and 
other  physical  property  assigned  to  the 
DETP.  Preparing  an  annual  inventory  of  such 
property  on  hand  as  of  August  31  of  each 
year.  T^  managing  organization  may  be  held 
liable  for  replacing  any  such  property  which 
caimot  be  accounted  for  during  the  annual 
inventory  process. 

Providing  all  such  reports  as  may  be 
requested  1^  the  PAO  or  stated  in  the  English 
Ijingiiaga  Programs  Administration  Manual. 

Preparing  a  Financial  Plan  which  includes 
all  funds  required  to  operate  the  DETP  for 
one  academic  year,  with  the  projected 
income  to  meet  those  expenses. 

The  management  and  the 
management’s  personnel  shall  not  be 
considered  employees  of  the  Federal 
Government  and  shall  not  be  eligible,  by 
virtue  of  performance  under  the 
cooperative  agreement,  for  payment  by 
the  Government  or  entitlements  and 
benefits  accorded  federal  employees 
unless  specifically  included  in  the 
cooperative  agreement  or  the  English 
Lan^age  Program  Administration 
Manual. 

The  DETP  will  be  established, 
organized  and  operated  as  described  in 
the  English  Language  Program 
Administration  Manual,  This  manual 
will  be  used  to  address  a  number  of 
details  necessary  for  a  successful  DETP. 
This  handbook  is  made  a  part  of  the 
cooperative  agreement  and  its  order  of 
precedence  is  secondary  only  to  the 
specific  written  terms  of  the  cooperative 
agreement  itself. 

Benefits:  Potential  benefits  to  the 
applicant  for  entering  into  a  cooperative 
agreement  with  USIS  include,  but  are 
not  limited  to: 

Through  a  sharing  of  resources,  the 
opportunity  to  work  overseas,  or  expand 
current  international  woric 


Sharing  of  USIS  contacts  in  the  language 
education  profession  or  related  fields; 

Opportunity  to  establish  linkages  and 
expansion  beyond  the  immediate  scope  of 
the  partnership; 

Opportunity  for  exchanges  of  feculty, 
students,  research,  and  staff; 

On-site  recruitment  of  international 
scholars  and  students  and  the  ability  to 
conduct  pre-departure  orientation; 

Expanded  international  recognition  and  an 
expanded  network  of  contacts  and  resources; 

Potential  revenue  from  DETP  income  to 
support  the  benefits  mentioned  above. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
thi.s  announcement  shotild  refer  to  the 
above  title  and  reference  number  E/AL- 
97-03. 

Supporting  Documents:  Applicants 
should  request  the  following  supporting 
documents  fium  the  English  Language 
Programs  Division  (E/AL): 

The  English  Language  Program 
Administrative  Manual 
The  Sanaa  DETP  program  profile 
A  sample  copy  of  a  Cooperative 
Agreement  to  Manage  a  DETP 
Submissions:  Organizations  wishing 
to  pursue  collaborating  as  described 
above  should  prepare  a  concept  paper, 
not  to  exceed  10  pages.  This  paper 
should  include  the  following 
information: 

A.  Name  and  address  of  organization(s). 

B.  Principal  contact  information  (name, 
phone/fax  numbers,  e-mail  address). 

C.  Outline  of  organization’s  history, 
mission,  and  scope. 

D.  Brief  description  of  organization’s 
experience  in  successfully  managing  a 
self-sufficient  English  teaching 
program,  preferably  an  off-site 
program. 

E.  Resoiuces  (human,  financial,  in-kind 
etc.)  which  applicant  organization 
proposes  to  contribute  to  the 
achievement  of  the  goals  of  the  DETP, 
including  the  qualifications  of  the 
likely  Director  of  Courses. 

F.  Brief  description  of  applicant 
organization’s  experience  in  Yemen 
and/or  the  region;  if  no  experience  in 
the  region,  organization’s  overseas 
experience. 

G.  Scope  of  proposed  activity,  including 
applicant  organization’s  management 
style  and  communication  style  for 
directing  a  distance  program  imder 
the  guidelines  in  the  English 
Language  Program  Administration 
Manual. 

H.  Brief  discussion  of  the  goals  and  the 
benefits  the  applicant  organization 
envisions  upon  entering  into  such  an 
agreement  with  USIS  Sanaa. 

The  original  and  six  copies  of  the 
concept  paper,  along  with  the  same 
information  on  a  3.5"  diskette  in  ASCII 


text  format,  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AL-97-03, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW., 
Washington,  E)C  20547. 

USIA  will  use  the  electronic 
submissions  to  transmit  concept  papers 
to  USIS  Sanaa  for  its  review  and 
comment 

Deadline  for  Submission:  All  concept 
papers  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Jime  6, 1997. 
Faxed  documents  will  not  be  accepted. 
Documents  postmarked  June  6,  but 
received  at  a  later  date  will  also  not  be 
accepted. 

Review  Process:  USIA  will  review 
concept  papers  using  as  criteria  the 
degree  to  which  the  applicant 
organization  demonstrates: 

Experience  successfully  managing  an 
English  teaching  program; 

Styles  of  management  and  communication 
relating  to  management  of  an  overseas 
program; 

Overseas  experience  of  the  organization 
and  proposed  personnel; 

Ability  to  provide  the  necessary  resources 
(human  and  financial)  to  assure  the  quality 
and  self-srifficiency  of  the  program. 

The  goals  and  benefits  the  applicant 
envisions  for  itself  and  the  DETT  upon 
entering  into  such  an  agreement  with  USIS 
Sanaa. 

All  accepted  concept  papers  will  be 
reviewed  %  a  panel  which  may  include 
the  program  office,  geographic  area 
office,  and  USIS  Sanaa.  Statements  may 
also  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  Agency 
elements.  The  panel  will  determine 
those  interested  parties  that  should  be 
recommended  for  further  consideration 
by  USIS  Sanaa.  E/AL  will  communicate 
all  information  regarding  the  concept 
papers  and  the  panel’s 
recommendations  to  USIS  Sanaa.  Final 
decisions  regarding  the  concept  papers 
will  be  communicated  to  the  applicants 
by  E/AL.  USIA  in  cooperation  with 
USIS  Sanaa  will  negotiate  a  formal 
cooperative  agreement  with  the  chosen 
Administrative  Institution. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
English  Language  Programs  Division, 
E/AL,  Rm.  304,  U.S.  I^ormation 
Agency,  301  4th  Street,  SW., 
Washington,  DC  20547,  telephone  202- 
619-5869;  fax  202-401-1250;  e-mail 
DANDER^USIA.GOV  Contact  officer 
is  Damon  Anderson. 

To  download  this  announcement  via 
internet:  This  announcement  may  be 
downloaded  finm  USIA’s  web  site  at 
http://www.usia.gov/education/r^s. 
Please  read  all  information  before 
downloading. 
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Dated;  April  29, 1997. 

Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  97-11870  Filed  5-7-97;  8:45  am) 
BILUNG  CODE  823(M)1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxl  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  HB52-e2-3-005] 

York  Haven  Power  Company,  Safe 
Harbor  Water  Power  Corporation, 
Pennsyivania  Power  &  Light  Company, 
Susquehanna  Power  Company,  and 
PECO  Energy  Power  Company;  Notice 
of  information  SeMement  Me^ng 

Correction 

In  notice  document  97-11541, 
appearing  on  page  24442,  in  the  issue  of 


Monday,  May  5, 1997,  the  docket  line 
should  appear  as  set  forth  above. 

BILUNQ  CODE  1S06.01-0 


DEPARTMENT  OF  THE  TREASURY 
Fiscai  Service 
31  CFR  Part  356 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

Sale  and  Issue  of  Market^le  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 

Correction 

In  proposed  rule  document  97-11582 
beginning  on  page  24375  in  the  issue  of 
Monday,  May  5, 1997  make  the 
following  corrections: 

1.  On  page  24375,  third  column,  in 
the  ADDRESSES  section  “Washington 
D.C.  20249-0001”  should  read 
“Washington  D.C.  20239-0001.” 

2.  On  page  24375,  third  column,  in 
the  FOR  FURTHER  INFORMATION 


CONTACT  section  “Ken  Papj”  should 
read  “Ken  Papaj”. 

'  3.  On  page  24376,  third  column,  14th 
line,  “consistent”  should  read 
“inconsistent”. 

BILUNQ  CODE  1S0641-D 


25226 


Federal  Register  /  Vol.  62,  No.  89  /  Thiirsday,  May  8,  1997  /  Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  Na  34-38645;  File  No.  SR-NASD- 
97-28] 

Self-Regulatory  Organizations;  Notice 
of  Hling  of  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  C'NASD”)  to  Proposed 
Changes  in  Xtte  By-Laws  of  the  NASD, 
NASD  Regulation,  Inc.,  The  Nasdaq 
Stock  Market,  Inc.,  the  Plan  of 
Allocation  and  Delegation  of  Functions 
by  the  NASD  to  Subskfiarfes, 
Membership  Application  Procedures, 
Disciplinary  Proceedings,  Other 
Proceedings,  and  Other  Conforming 
Changes 

April  24, 1997. 

Pursuant  to  section  19(b)(1)  of  tJie 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
April  18, 1997,2  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”)  filed  with  the  Seciirities  and 
Exchange  Conunission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit)m  interested  persons. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  filing  a  proposed  rule 
change  to:  (1)  The  By-Laws  of  the 
NASD;  (2)  the  By-Laws  of  NASD 
Regulation,  Inc.  (“NASD  Regulation”); 
(3)  the  By-Laws  of  The  Nasdaq  Stock 
Market,  Inc.  (“Nasdaq”);  (4)  the  Plan  of 
Allocation  and  Delegation  of  Fvmctions 
By  NASD  to  Subsidiaries  (“Delegation 
Plan”);  (5)  Rule  0120;  (6)  Rule  IM-221(>- 
4;  (7)  the  Rule  1010  ^ries;  (8)  the  Rule 
8000  Series;  and  (9)  the  Rule  9000 
Series.2 

Attached  as  Exhibit  1  is  the  text  of  the 
proposed  rule  change.  In  (1)  the  By- 
Laws  of  the  NASD;  (2)  the  By-Laws  of 
NASD  Regulation;  (3)  the  By-Laws  of 
Nasdaq;  (4)  the  Delegation  Plan;  (5)  Rule 
0120;  (6)  Rule  IM-2210-4;  and  (7)  the 


'  15  U.S.C  78»(bMl). 

^On  April  23, 1997,  the  Association  filed  a 
technical  amendment  to  the  proposed  rule  change. 
See  letter  from  Alden  S.  Adkins,  General  Counsel, 
NASD  Regulation,  Inc.  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  (“Amendment  No.  1”). 

1  Because  the  proposed  rule  change  includes  a 
number  of  amendments  to  the  corporate  documents 
of  the  NASD,  NASD  Regulation  and  Nasdaq,  as  well 
as  numerous  proposed  rules,  the  three  corporations 
collectively  will  be  referred  to  as  the  "Association” 
Cor  the  purpose  of  this  rule  filing. 


Rule  8000  Series,  proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets.  In  the  Rule 
1010  Series  and  the  Rule  9000  Series, 
the  extensive  nature  of  the  proposed 
changes  reduces  the  usefulness  of  a  line- 
by-line  analysis  comparing  the  proposed 
new  language  with  the  proposed  deleted 
language.  If  the  propos^  Rule  1010 
Series  and  the  proposed  Rule  9000 
Series  are  adopted,  the  Association 
proposes  to  rescind  in  full  the  current 
Rule  1010  Series  and  the  ciuront  Rule 
9000  Series,  except  the  Rule  9700  Series 
and  the  Rule  9800  Series.  The  current 
Rule  9700  Series  will  remain  in  effect 
for  a  short  period  while  Nasdaq  seeks 
approval  by  the  (Dommission  to  amend 
such  rules,  including  their  remnnbering 
as  Rule  4000  Series  provisions.^ 

n.  Self-Regulatmy  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Purpose 
a.  Introduction 

The  Association  is  proposing  a 
comprehensive  rule  change  to  address 
three  primary  issues — ^how  an  entity  or 
person  becomes  a  member  of  the 
Association  (“membership 
proceedings”);  how  the  Association  may 
discipline  a  member  or  a  person 
associated  with  a  member  for 
misconduct;  and,  how  NASD  and  NASD 
Regulation  nominations  and  elections 
for  certain  board  and  committee 
positions  are  conducted.  The  proposed 
changes  in  the  Association’s 
membership  proceedings  are  set  forth  in 
the  propos^  Rule  1010  Series.  The 
propos^  changes  to  the  Association’s 
array  of  proceedings  to  discipline  a 


member  or  a  person  associated  with  a 
member  are  set  forth  in  the  proposed 
Rule  9000  Series.  The  proposed  changes 
to  the  election  procedures  are  set  forth 
in  the  proposed  NASD  By-Laws,  Article 
Vn,  and  proposed  NASD  Regulation  By- 
Laws,  Articles  VI  and  VIII. 

Boh  the  proposed  Rule  1010  Series 
and  the  proposed  Rule  9000  Series  will 
effect  many  changes  to  the  procedures 
now  used.  The  proposed  Rule  1010 
Series  provides  that  NASD  Regulation 
staff,  rather  than  a  District  Ckimmittee,^ 
will  make  an  initial  decision  on  an 
application  for  membership.  An 
Applicant  may  appeal  a  st^  decision  to 
the  National  Business  Conduct 
Ck>mmittee.^  The  National  Business 
(Ik>nduct  (Committee  decision  is  subject 
to  discretionary  review  by  both  the 
NASD  Regulation  Board  and  the  NASD 
Board.2  T^e  proposed  rule  change  also 
sets  forth  a  more  detailed  and 
comprehensive  list  of  the  documents 
and  information  that  must  be  submitted 
with  a  membership  application  and  sets 
forth  more  detailed,  comprehensive,  and 
objective  standards  to  be  used  to 
determine  whether  an  applicant  should 
be  admitted  to  membei^iip.  The 
proposed  rule  change  also  provides 
more  procedural  ri^ts  to  applicants  to 
ensure  that  applications  are  processed 
expeditiously,  including  limitations  on 
the  time  within  which  the  Association 
must  issue  membership  decisions. 

In  the  proposed  Rule  90(X)  Series, 
definitions  and  certain  rules  of  general 
applicability  are  set  forth  in  the 
proposed  Rule  9100  Series.  Ordinary 
disciplinary  proceedings  are  addressed 
in  the  proposed  Rule  9200  Series,  and 
appeals  of  these  decisions  are  addressed 
in  the  proposed  Rule  9300  Series. 


^  Terms  that  are  defined  in  the  proposed  rule 
filing  are  capitalized  in  this  discussion  (e.g.,  the 
term  “District  Committee”  means  a  district 
conunittee  elected  pursuant  to  Article  vm  of  the 
NASD  Regulation  By-Laws).  (Proposed  NASD 
Regulation  By-Lawrs,  Art  I(j).) 

‘The  term  “National  Business  Conduct 
Committee”  means  the  committee  of  the  Board  of 
Directors  of  NASD  Regulation  that  may  be 
authorized  and  directed  to  act  for  the  Board  of 
Directors  of  NASD  Regulation  in  a  maimer 
consistent  with  the  By-Laws  of  NASD  Regulation, 
the  Rules  of  the  Association,  and  the  Delegation 
Plan  writh  respect  to  (1)  An  appeal  or  review  of  a 
disciplinary  proceeding;  (2)  a  statutory 
disqualification  decision;  (3)  a  review  of  a 
membership  proceeding;  (4)  a  review  of  an  offer  of 
settlement,  a  letter  of  acceptance,  waiver,  and 
consent,  and  a  minor  rule  violation  plan  letter,  (5) 
the  exercise  of  exemptive  authority;  and  (6)  such 
other  proceedings  or  actions  authorized  by  the 
Rules  of  the  Association.  (Proposed  NASD 
Regulation  By-Laws,  Article  IV,  Section  4.14(h]  and 
Proposed  Rule  0120(m].] 

^The  term  “NASD  Board”  means  the  Board  of 
Governors  of  the  NASD.  (Proposed  Rule  9120(r).) 
The  term  “NASD  Regulation  Board”  means  the 
Board  of  Directors  of  NASD  Regulation.  (Proposed 
Rule  9120(s).] 


‘The  proposed  Rule  9500  Series  will  supersede 
the  Rule  9600  Series.  As  part  of  the  deletion  of  the 
current  Rule  9600  Series,  the  current  Rule  9630 
Series  (Expedited  Remedial  Proceedings)  will  be 
deleted.  At  a  later  date,  however,  the  Association 
will  propose  a  different  approach  for  an  expedited 
remedial  proceeding. 
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In  the  proposed  Rule  9100  Series,  a 
number  of  procedural  enhancements 
have  been  added  to  such  Rules.  These 
enhancements  include  requirements  for 
notice  and  service,  a  detailed  rule 
prohibiting  ex  parte  commvmications 
generally,  a  rule  requiring  that 
adjudicatory  and  prosecutorial-like 
functions  remain  separated,  and  a  rule 
allowing  the  remov^  of  coimsel  for 
misconduct  during  a  proceeding. 

In  the  proposed  Rule  9200  Series, 
there  are  significant  changes  proposed 
in  the  way  a  disciplinary  proceeding  is 
investigated,  a  complaint  is  brought, 
and  a  decision  is  made.  A  disciplinary 
procaeding  will  be  investigated  by  the 
staff  of  NASD  Regulation,  the  cemplaint 
will  be  brought  by  the  Department  of 
Enforcement  *  rather  than  a  District 
Committee  or  the  Market  Regulation 
Committee,’  and  the  matter  will  be 
heard  and  decided  by  a  Hearing  Panel, 
the  chair  of  which  is  a  Hearing  Officer, 
a  professional  independent  staff 
member  of  the  Ass^ation."  The  other 

*The  (Commission  notes  that  the  NASD 
Regulation  Board  and  the  NASD  Board  wrill  each 
have  the  authority  to  direct  the  Department  of 
Enforcement  to  issue  a  complaint  (Proposed  Rule 
9211(b).) 

*The  term  “Market  Regulation  (Committee” 
means  the  committee  of  NASD  Regulation 
designated  to  consider  the  foderal  securities  lam 
and  the  rules  and  regulations  adopted  thereunder 
and  various  Rules  of  the  Association  and  policies 
relating  to: 

(1)  the  quotations  of  securities; 

(2)  the  execution  of  transactions; 

(3)  the  reporting  of  transactions;  and 

(4)  trading  practices,  including  rules  prohibiting 
m^pulation  and  insider  trading,  and  those  Rules 
desi^ated  as  Tending  Rules  (Rule  3300  Series),  the 
Nasdaq  Stock  Market  Rules  (Rule  4000  Series), 
other  Nasdaq  and  NASD  Market  Rules  (Rule  5000 
Series),  NASD  Systems  and  Programs  Rules  (Rule 
6000  Series),  and  (Charges  for  Smvices  and 
Equipment  Rules  (Rule  7000  Series).  (Proposed 
Rule  9120(q).) 

The  Market  Regulation  (Committee  was  formerly 
the  Market  Surveillance  Committee  of  the  NASD. 

As  part  of  the  reorganization,  the  committee  was 
renamed  the  Market  Regulation  (Committee. 
Pursuant  to  a  resolution  of  the  NASD  Regulation 
Board  dated  May  8, 1996,  NASD  Regulation 
acknowledged  responsibility  for  the  Market 
Regulation  (Committee  as  a  committee  of  NASD 
Regulation. 

■o  A  "Hearing  Panel”  is  a  decisional  body  issuing 
the  “trial-level”  decision  in  a  disciplinary 
proceeding.  It  is  composed  of  a  Hearing  Officer  (as 
defined  below)  and  two  persons  from  the  securities 
industry.  They  are  refen^  to  as  ‘Tanelists”  (as 
defined  below).  (Proposed  Rules  9120(o),  9231  and 
9232.) 

In  some  cases,  an  “Extended  Hearing  Panel,” 
rather  than  a  “Hearing  Panel.”  will  be  the 
decisional  body  that  issues  the  “trial-level” 
decision.  (Proposed  Rules  9120(i)  and  9231(c).) 

"The  term  “Hearing  Officer”  means  an  onployee 
of  NASD  Regulation  who  is  an  attorney  and  i^io 
is  appointed  by  the  (Chief  Hearing  Officer  to  act  in 
an  adjudicative  role  and  fulfill  various  adjudicative 
responsibilities  and  duties  described  in  the  Rule 
9200  Series  regarding  disciplinary  proceedings 
brought  against  members  and  assot^ted  person. 
(Proposed  Rule  9120(n).)  The  term  “(Chief  Hearing 


two  persons,  defined  as  Panelists,  who 
will  constitute  the  Hearing  Panel  (or,  in 
certain  cases,  an  Extended  Hearing 
Panel),  are  (nirrent  members  of  a  District 
Committee,  or  current  or  former 
members  of  the  securities  industry  who 
have  served  on  a  discnplinary  hearing 
panel,  the  National  Business  Conduct 
Committee,  or  one  of  the  corporate 
boards.*^  In  some  cases,  one  of  the  two 
Panelists  may  be  a  current  or  former 
member  of  the  Market  Regulation 
Committee.>3  There  are  significant 
changes  in  the  rights  of  Rmpondents  to 
obtain  evidence  and  for  all  Parties  to 
resolve  issues  in  pre-hearing 
conferences  and  by  motion  in  order  to 
streamline  the  hearing. 

Although  that  portion  of  the  Rule 
9300  Series  concerning  appeals  and 
reviews  has  imdergone  significant 
changes,  the  appellate  or  review 
proceeding  retains  many  of  its  former 
characteristics.  Changes  incdude  the 

Officer”  meens  the  Heering  Officer  designated  by 
the  President  of  NASD  Regulation  to  manage  the 
Office  of  Hearing  Officers,  or  his  or  her  delegate. 
(Proposed  Rule  9120(b).) 

"In  potinent  part,  the  tenn  “Panelist”  means  a 
member  of  a  Hearing  Panel  or  an  Extended  Hearing 
Panel  who  is  not  a  Hearing  Officer.  (Proposed  Rule 
9120(t).)  A  Panelist  who  serves  on  a  Hearing  Panel 
shall  tw  associated  with  a  memher  of  the 
Association  and  shall  be:  “(A)  a  current  member  of 
a  District  Committee;  (B)  a  person  who  previously 
s«ved  on  a  disciplinary  hearing  panel;  (C)  a  former 
member  of  the  National  Business  Conduct 
Committee;  (D)  a  person  who  previously  served  on 
a  disciplinary  sulxx>mmittee  of  the  National 
Business  Conduct  Committee,  including  a 
Subcommittee,  an  Extended  Proceeding  Ccmunittee, 
or  their  predecessm  subconunittees;  or,  (E)  a  person 
who  previously  was  a  Director,  a  member  of  the 
Nasdaq  Board  of  Directors,  or  a  Governor,  but  does 
not  sit  currently  on  any  of  the  boards.”  (Proposed 
Rule  9231(bXl)  (A)-(E).)  The  group  of  persons 
eligible  to  serve  as  PaiMlists  on  an  Extended 
Hearing  Panel  is  substantially  the  same  group,  but 
also  includes  certain  oersons  retired  firm  the 
securities  industry.  (Anposed  Rule  9231(cXl)  (A) 
through  (E).) 

However,  if  the  complaint  allies  at  least  oim 
cause  of  action  involving  a  violation  of  a  statute  or 
a  rule  over  which  the  Market  Regulation  Committee 
has  jurisdiction,  the  Chief  Heering  Officer  may 
select  as  a  Pairelist  a  current  member  of  the  Market 
Regulation  Committee  or  a  former  member  of  the 
Market  Regulation  Committee  who  previously 
served  on  a  disciplinary  hearing  panel  (Proposed 
Rule  9231(bX2).)  See  al$o  Proposed  Rule  9231(cX2). 
providing  bit  a  MaAet  Regulation  Cmiunittee 
Panelists  to  serve  on  an  Extended  Hearing  Panel, 
which  is  substantially  similar  to  proposed  Rule 
9231 (bX2l 

"See supra  note  9. 

Although  a  number  of  procedural 
enhancements  are  pn^iosed  to  the  Rule  9000  Series, 
the  NASD  explicitly  recognizes  that  a  Party  may 
appear  pro  se.  The  Chief  Pteering  Officer  and  all 
other  Hearing  Officers  are  trained  to  apply  the  Rule 
9000  Series  flexibly  to  permit  a  Party  to  appear  pro 
se  without  suflaring  a  disadvantage  due  to  a  failure 
to  follow  all  aspects  of  a  procedu^  rule. 
Nevertheless,  all  Parties  are  expected  to  comply 
with  all  of  the  Rules.  Those  who  do  iwt,  and  request 
flexihle  treatment  from  a  Hearing  Officer,  must 
establish  that  the  requesting  Party  mads  a  good  faith 
effort  to  comply  with  the  rule  or  rules  in  question. 


right  of  the  Dei>artment  of  Enfoicement 
of  NASD  Regulation  to  appeal  a  case 
and  the  right  of  a  Party  to  cross-appeal. 

Several  other  types  of  proceedings, 
which  in  general  are  more  expedite 
than  the  ordinary  discdplinary 
pr(x»edings  described  above,  are  set 
forth  in  the  proposed  Rule  9400  Series 
and  the  projios^  Rule  9500  Series.*^ 
These  pr(x:eedings  (mrrently  are 
described  in  the  Rule  9500  Series  and 
the  Rule  9600  Series. 

In  addition,  in  order  to  {resent  the 
Commission  a  unified  body  of  rules,  the 
Association  is  proposing  (dianges  to 
various  corporate  docnunents  and  Rules 
of  the  Asscxdation  to  (x>nform  them  to 
the  proposed  Rule  1010  Series  and 
propos^  Rule  9000  Series.  Thus, 
proposed  rule  (dianges  are  also 
submitted  for  the  By-Laws  of  the  NASD, 
NASD  Regulation,  and  Nasdaq;  the 
Delegation  Plan;  Rule  0120;  Ride  0121; 
proposed  Rule  ^-2210—4;  and  the  Ride 
8000  Series. 

The  foUovdng  is  a  comprehensive  list 
of  the  parts  of  the  propos^  rule  change: 

1.  Proposed  (dianges  to  the  By-Laws  of 
the  NASD,  NASD  Regulation,  and 
Nasdaq; 

2.  Proposed  changes  to  the  Delegation 
Plan; 

3.  Proposed  changes  to  Rule  0120  and 
Rule  0121; 

4.  Prop<>sed  Rule  IM-2210-4; 

5.  Proposed  changes  to  the  Rule  1010 
Series; 

6.  Proposed  (dianges  to  the  Rule  8000 
Series;  and 

7.  Proposed  changes  to  the  Rule  9000 
Series. 

(i)  Background  for  Proposed  Changes  to 
Membership  Application  Procedures 
and  Rules  Providing  Procedures  for 
Disciplinary  Proceedings  and  Other 
Proceedings 

The  Asscxnation’s  request  for  the 
proposed  cdianges  to  di^plinary 
pitxeedings  instituted  against  members 
and  their  ass(x:iated  persons  and  other 
prc»ceedings  in  the  Rule  9000  Series 
follows  a  series  of  events  that  (impelled 
the  Assixdation  to  undertake  a  review  of 
the  entire  Rule  9000  Series.  At  the  same 
time,  the  Association  was  requested  to 

"The  proposed  Rule  9400  Series  end  the  Rule 
9500  Series  proceedings,  for  which  the  Association 
seeks  temporary  approval,  are:  (1)  Proceedings  for 
regulating  the  activities  of  a  menfoer  experiencing 
financial  or  operational  difficulties;  (2)  proceedings 
for  approving  or  disapproving  a  change  in  business 
operations  t^  will  result  in  a  change  in  exemptive 
status  under  SEC  Rule  15c3-3;  (3)  proceedings  for 
summary  suspension  of  a  member  or  posons 
associate  with  a  member;  (4)  proceedings  for  the 
non-summary  suspension,  cancellation,  or  har  of  a  , 
member  or  a  pwson;  and  (5)  proceedings  for 
obtaining  relief  fiom  the  eligihility  requirements  of 
the  NASD  By-Laws  and  the  Rules  of  t^ 
Association. 
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reexamine  its  membership  application 
procedures. 

On  September  15, 1995,  the  NASD 
Board  of  Governors  received  a  report 
&x}m  The  NASD  Select  Committee 
(“Select  Conunittee"),  which  the  NASD 
had  conunissioned  in  1994.  The  Report 
of  The  NASD  Select  Committee  on 
Structure  and  Governance  To  The 
NASD  Board  of  Governors,  dated 
September  15, 1995  (“Select  Committee 
Report”),  was  the  culmination  of  nine 
months  of  exhaustive  review  of  the 
operations  of  the  NASD,  and  contained 
several  recommendations  regarding 
NASD’s  enforcement  program  and  its 

The  NA^^Board  ap^oved  the 
implementation  of  many  of  the 
recommendations  of  the  Select 
Committee,  as  proposed  or  in 
augmented  form.  As  is  relevant  to  this 
rule  filing,  the  NASD  Board  made  the 
following  determinations: 

1.  The  Assocdatioii  would  amend  its 
disciplinary  procedures  to  appoint  a  Hearing 
Officer  to  preside  over  every  contested 
disciplinary  proceeding.  (In  contrast,  the 
Select  Ckm^ttee  had  recommended  that 
such  persons  be  appointed  for  some  cases.) 

2.  The  Hearing  Officer  would  exercise  a 
key  role  dining  a  disciplinary  hearing.  These 
responsibilities  would  include  administering 
pre-hearing  matters,  including  most  motions, 
resolving  procedural  and  evidentiary  matters 
in  a  pre-hearing  context,  overseeing  the 
settlement  and  discovery  process  prior  to  the 
cmnmencement  of  a  hearing,  and  guarding 
against  ex  parte  communications  hi  all 
matters.  During  a  hearing,  a  Hearing  Officer 
would  chair  the  Hearing  Panel,  vote  on  all 
matters,  rule  on  procedural  and  other  legal 


■*The  Select  Ccanmittee  recommended,  among 
other  things,  that  NASD  allocate  additional 
personnel  and  resources  to  enforcement,  establish 
an  Office  of  Hearing  Officers,  and  hire  i»t>fessional 
Hearing  Officers  to  serve  as  the  chair  of  certain  but 
not  all  Hearing  Panels  in  disciplinary  proceedings. 
The  Select  Committee  also  recommended  that  the 
NASD  adopt  a  rule  to  prohibit  ex  paite  contacts 
between  the  diaciplin^  Hearing  Panels  and  Parties 
or  their  attorneys,  expand  the  documentary 
discovery  rights  of  respondents  in  NASD 
disciplinary  proceedings  to  furnish  respondents,  at 
a  reasonable  time  in  advance  of  the  initial  hearing, 
with  all  non-privilaged  materials  in  the  NASD’s 
possession  (includi^  exculpatory  evidence) 
directly  relevant  to  the  dispute,  and  provide,  by 
rule,  for  a  motions  practice,  and  the  power  of  a 
disciplinaiy  Hearing  Panel  to  sanction  Parties  or 
their  counsel  for  frivolous  practice  or  contumacious 
conduct  The  Select  Committee  also  recommended 
that  die  workload  of  the  National  Business  Conduct 
Committee  be  reduced  so  that  the  National  Business 
Conduct  Committee  could  focus  upon  national 
enforcement  policy  issues  and  ensure  uniformity  in 
NASD  menfomhip  application  procedures.  Select 
Committee  Report  pp.  C-25  thrwgh  26,  V-1 
through  V-t6,  R-20  through  R-25. 

“Select  Committee  on  Structure  and 
Governance— Staff  Implementation  Plan,” 
disnisaed  November,  1995  ("Implementation 
Plan").  Other  recommendations,  such  as  one 
relating  to  the  augmentation  of  the  Associaticm’s 
resources  to  improve  the  disciplinary  process,  have 
been  separately  addreeaed. 


matters,  adviM  industry  Panelists  on  relevant 
legal  principles,  and  ensure  the  maintenance 
of  an  appropriate  recwd.  Following  the 
hearing,  the  Hearing  Officer  would  conduct 
legal  research,  review  briefs,  provide  legal 
guidance  to  the  volunteer  Panelists,  analyze 
the  transcript  and  exhibits,  and  draft  a 
decision. 

3.  The  Office  of  Hearing  Officers  would  be 
separate  fimn  the  other  departments  and  staff 
of  NASD  Regulation,  accountable  only  to  the 
President  of  NASD  Regulation,  in  addition, 
the  Office  of  Hearing  Officers  would  be 
operated  separately  from  the  appellate  and 
oversight  staffs  of  NASD  Regulation  and 
NASD.  In  the  start-up  phase,  all  Hearing 
Officers  would  be  in  one  location  to  ensure 
imifbrm  training,  on-site  management,  and 
their  separation  from  “prosecutorial  staff” 
located  in  various  Association  offices 
nationwide. 

4.  The  NASD  would  adopt  rules  providing 
for  the  separation  of  functions  so  that  persons 
working  as  “prosecutorial  staff”  in  the 
Association  would  not  participate  in 
meetings  with  an  Adjufficator  regarding  a 
proposed  decision  (without  the  other  Party 
present)  and  eliminating  the  “prosecutorid 
staff’s”  current  role  as  writer  of  the 
disciplinary  decision.  In  addition,  the 
Association  would  adopt  a  mote  formal, 
detailed  rule  prohibitii^  ex  parte 
communications  generally  in  disciplinary 
proceedings. 

5.  The  Association's  “prosecutorial  staff” 
would  have  the  right  to  appeal  a  case. 

6.  By  rule,  the  Association  would  make 
available  to  respondents  in  a  disciplinary 
proceeding  non-privileged  documents  in  the 
staff’s  possession  that  are  directly  relevant  to 
the  dispute  and  those  that  contain 
exculpatmy  evidence,  and  would  be  required 
to  do  so  a  “reasoiuble”  time  before  a  hearing, 
].e.,  more  than  five  days  before  a  hearing. 
Also,  by  rule,  the  Association  would  provide 
for  a  motions  practice  in  a  disciplinary 
proceeding  and  for  sanctions  for  misconduct 
during  the  course  of  a  disciplinary 
proceeding. 

7.  The  Association  would  eliminate  the 
burden  on  the  National  Business  Conduct 
Committee  by  reducing  the  National  Business 
Conduct  Committee’s  review  of  uncontested 
settlement  ofEsrs,  acceptance,  waiver,  and 
consent  letters  and,  for  the  purpose  of 
determining  whether  to  call  a  disciplinary 
proceeding  for  review  subsequently,  every 
disciplinary  proceeding. 

All  of  the  above  Board  decisions  have 
been  addressed  in  this  rule  filing. 

In  addition,  on  August  8, 1996,  the 
NASD  and  the  Commission  entered  into 
a  settlement  (“SEC  Settlement”).'* 
Pursuant  to  the  SEC  Settlement,  the 
NASD  agreed  to  fourteen  undertakings 
(“Undertakings”).  Under  the  general 
terms  of  some  of  the  Underta^gs,  the 


'*  Securities  Exchange  Act  Rel.  No.  37538  (August 
8, 1996),  62  S.E.C  Docket  1346,  Order  Instituting 
Public  Proceedings  Pursuant  to  Section  19(h)(1)  of 
the  Securities  Exchange  Act  of  1934,  Making 
Findings  and  Imposing  Remedial  Sanctions,  In  the 
Matter  of  National  Aseociation  afSecutiOet 
Dealert.  Inc.,  Administrative  Proceeding  File  No.  3- 
9056. 


NASD  became  committed  to  review 
compr^ensively  and  amend  the  Rule 
9(X)0  Series  and  the  Rule  1010  Series. 
This  rule  filing  primarily  addresses 
Undertakings  3  through  5  and,  to  a 
lesser  extent.  Undertakings  1  and  6.'*  In 
the  discussion  following,  the 
Association  references  those  proposed 
rules  that  specifically  incorporate  the 
above  proposed  improvements  and 
address  the  particular  requirements  of 
the  Undertakings. 

(ii)  Other  Sources 
In  addition  to  incorporating  the 
requirements  of  the  Undertal^gs,  the 


'’/el.  Undertakings  1. 3, 4, 5.  and  6  of  the  SEC 
Settlement  require  the  Association: 

1.  To  implement  and  maintain  at  least  fifty 
percent  independent  public  and  non-industry 
membership  in  its  Bo^  of  Governors,  the  Board(s) 
of  Governors  or  Directors  of  all  of  its  subsidiaries 
and  affiliates  that  exercise  or  have  delegated  self- 
regulatory  functions,  and  the  following  committees: 
the  National  Nominating  Ccxnmittee,  the  Trading/ 
(Quality  of  Markets  Committee,  the  Arbitration 
Committee,  the  Market  Surveillance  Committee,  the 
National  Business  Conduct  Committee,  the 
Management  Compensation  Committee,  and  all 
successors  thereto. 

3.  To  institute  the  participation  of  professional 
Hearing  Officers  (who  shall  be  attorneys  with 
appropriate  experience  and  training)  to  preside  over 
disciplinary  proceedings. 

4.  To  provide  for  the  autonomy  and 
independence  of  the  regulatory  staff  of  the  NASD 
and  its  subsidiaries  suc^  that  foe  staff,  sub)ect  only 
to  the  supervision  of  the  Board  of  Governors  of  the 
NASD  a^  the  Boards  of  Diiectms  of  NASDRand 
Nasdaq,  and  any  successor  thereto,  (a)  has  sole 
discretion  as  to  what  matters  to  investigate  and 
prosecute,  (b)  has  sole  discretion  to  handle 
regulatory  matters  such  as  approval  of  applications 
for  membership  and  the  conditions  and  Ifoiitations 
that  may  be  placed  thereon,  (c)  prepares  rule 
proposels,  rule  interpretations  and  other  policy 
matters  vrith  any  consultations  with  interested 
NASD  constituencies  made  in  fair  and  evenhanded 
manner,  and  (d)  is  generally  insulated  from  the 
conunercial  interests  of  its  members  and  the  Nasdaq 
market  Among  other  things,  the  District  Business 
Conduct  Committees  and  the  Market  Surveillance 
Committee  shall  not  have  any  involvement  in 
deciding  whether  or  not  to  institute  disciplinary 
proceedings,  nor  shall  the  District  Committees,  or 
any  subcommittee  thereof,  have  any  involvement  in 
the  review  m  approval  of  applications  for 
membership  in  foe  NASD.  Subject  to  the  foregoing, 
the  regulatory  staff  of  the  NASDR  engaged  in  the 
disciplinary  process  may,  solely  on  their  own 
initiative,  inform  themselves  on  matters  of  market 
or  other  securities  industry  expertise  by  consulting 
with  representatives  of  munber  firms  or  committees 
of  the  NASD  or  its  subsidiaries. 

5.  To  promulgate  and  apply  on  a  consistent  basis 
uniform  standards  for  regulatory  and  othw  access 
issues,  such  as  admission  to  the  NASD  as  a  member 
firm,  and  conditions  to  becoming  a  market  maker; 
and  institute  safeguards  to  ensure  feir  and 
evenhanded  access  to  all  services  and  fecilities  of 
the  NASD. 

6.  To  ensure  the  existence  of  a  substantial, 
independent  internal  audit  staff  vriiich  reviews  all 
aspects  of  the  NASD  (including  the  regulatory 
function,  the  disciplinary  process  and  the  Nasdaq 
stock  market  and  its  systems)  and  reports  directly 
to  an  audit  committee  of  the  NASD  Board  of 
Governors  ediich  includes  a  majority  of  public  and 
non-industry  Governors  and  is  chai^  a  public 
Governm. 
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recommendations  of  the  Select 
Committee,  and  the  NASD  Board 
determination  in  drafting  the  revisions 
to  the  proposed  Rule  1010  Series,  the 
proposed  Rule  8000  Series,  and  the 
proposed  Rule  9000  Series,  the 
Association  has  looked  to  other  sources 
for  the  proposed  revisions.  First,  the 
Association  reviewed  and  incorporated, 
where  possible,  provisions  in  the  SEC 
Rules  of  Practice  recently  adopted  by. 
the  Commission  for  Commission- 
initiated  enforcement  and  disciplinary 
proceedings,  and  proceedings  to  review 
the  disciplinary  proceedings  of  self 
regulatory  organizations.^  Second,  the 
Administrative  Procedure  Act  (“APA”), 
S  U.S.C.  §  551  et  seq.,  also  served  as  a 
source.^'  Third,  the  Federal  Rules  of 
Qvil  Procedvire  (“F.R.C.P.”)  served  as 
an  important  reference.  Fourth,  the 
Association  looked  to  the  model 
administrative  rules  of  the 
Administrative  Conference  of  the 
United  States  (Dec.  1993).22 

(iii)  Rescission  of  Most  Current  Rules 

1.  Rescission  of  Current  Rules.  The 
Association  is  proposing  that  if  the 
proposed  Rule  1010  Series  (Proposed 
Rules  1010  through  1019)  and  the 
proposed  Rule  9000  Series  (Proposed 
Rules  9000  through  9536)  are  adopted, 
the  current  Rule  1010  Series  and  the 
current  Rule  9000  Series  (except  the 
Rule  9700  through  the  Rule  9800  Series) 
be  rescinded  in  full. 

2.  Exception  for  Nasdaq-Related 
Rules.  In  a  separate  rule  filing,  Nasdaq 
will  propose  to  incorporate  proceedings 
relating  to  Nasdaq  in  the  Rule  4000 
Series.  In  the  interim,  however,  the 
Association  is  requesting  that  the 
current  Rule  9700  Series  remain  in 
place.  When  Nasdaq  submits  the  rule 
filing  amending  the  current  Rule  9700 
Series,  Nasdaq  will  request  that  the 
current  Rule  9700  Series  be  rescinded. 

(iv)  Transition  Provision 

1.  Disciplinary  Procedures  And 
Related  Imposed  Rule  Changes.  The 
Association  proposes  that  the  proposed 
rules  relating  to  disciplinary 
proceedings  (those  governed  by  the 
proposed  Rule  9100  Series,  the 
proposed  Rule  9200  Series,  and  the 
proposed  Rule  9300  Series)  generally 
become  effective  30  days  after  the  date 
of  the  Federal  Register  publication 


^SEC  Rules  of  Practice,  codified  at  60  PR  32738 
Oune  23. 1095),  17  CSK  201.100  et  eeq. 
»SU.S.C551a(seq. 

Model  Adjudication  Rulas.  Administrative 
Confsrence  of  the  United  States  CDec.  1993) 
(“MAR”). 


approving  the  new  procedures,  subject 
to  the  following  schedule  of  transition.^ 
The  Assodauon  proposes  that  the 
transition  for  disciplinary  proceedings 
follow  the  implementation  adopted  % 
the  Commission  when  the  Commission 
adopted  the  revised  Rules  of  Practice.^^ 
First,  the  Association  proposes  that  the 
current  Code  of  Procedure  will  apply  to 
a  disciplinary  proceeding  for  whi^  the 
compl^t  is  served  prior  to  the  date  of 
the  Federal  Register  publication 
approving  the  proposed  Rule  9000 
Series.  Thus,  such  a  disciplinary 
proceeding  will  be  completed  pursuant 
to  the  current  Code  of  Procedure. 
Second,  the  Association  proposes  to 
make  the  new  disciplinary  procedures 
set  forth  in  the  proposed  Rule  9100 
Series  through  the  proposed  Rule  9300 
Series  apply  to  a  disciplinary 
proceeding  for  which  the  complaint  is 
served  on  or  after  the  date  of  the  Fedwal 
Register  publication  approving  the 
proposed  Code  of  Procedure  but  before 
the  effective  date,  but  only  if,  within  30 
days  of  the  effective  date,  each 
Respondent  in  the  proceeding  submits  a 
request  in  writing  to  the  Chief  Hearing 
Officer  that  the  proceedings  be 
conducted  imder  the  proposed  Code  of 
Procedure,  as  adopted.  If  each 
Respondent  faib  to  make  such  a  request, 
the  disciplinary  proceeding  will 
proceed  under  the  current  Code  of 
Procedure,  as  discussed  above. 

The  rationale  for  this  proposal  is  as 
follows: 

a.  Retroactive  Application  of  the 
Revised  Code  Would  Create  Sigpipcant 
Management  and  Logistical  Problems. 
As  of  March  31, 1997,  there  were 
approximately  400  formal  disciplinary 
proceeding  pending  at  various  stages  in 
the  disciplin^  process.  The 
Association  believes  that  retroactive 
application  of  the  revised  Code  and  the 
assignment  of  Hearing  Officers  to  these 
cases  immediately  would  create  a 
significant  management  and  logistical 
problem  for  the  Office  of  Hearing 
Officers." 

Irrespective  of  their  procedural 
posture,  given  the  volmne  of  cases  that 


^  As  noted  above,  proposed  changies  to  Rule 
0120,  Rule  0121,  and  the  Rule  8000  Series,  and 
proposed  Rule  IM-2210-4  %vould  also  be  governed 
this  schedule  of  effsctiveness  and  transition. 
^See  SEC  Rules  of  Practice,  supra  note. 

25  Assuming  that  50  percent  of  the  412  pending 
cases  were  to  settle,  involved  defaults,  or  otherwise 
coul^  be  disposed  of  without  the  need  fw  formal 
hearings,  206  active  cases  would  be  required  to 
assigned  to  six  Hearing  Officers  who  have  been 
hired  to  date,  a  docket  at  34  cases  par  Hearing 
Officer.  Based  on  histmical  data  a^  discussions 
with  staff  in  district  offices,  the  Association 
anticipates  apprcodmately  200  fully  litigated  cases 
pm  cdendar  year.  Theae  cases,  of  course,  would 
need  to  be  considered  in  addition  to  the  poiding 
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would  be  pending  as  of  the  effective 
date  of  the  proptraed  Rule  9000  Series, 
the  Association  believes  that  assigning 
these  cases  to  the  Hearing  Officers 
would  cause  serious  case  man^ment 
problems.  The  Association  further 
believes  that  assigning  the  pre-existing 
cases,  along  with  the  cases  filed  in  due 
course  after  the  Rule  9000  Series’ 
effective  date,  would  hinder  the  ability 
of  the  Hearing  Officers  to  properly 
dispatch  their  responsibilities  and 
duties  within  the  time  limits  set  in  the 
Rule  9000  Series.  For  example,  various 
deadlines  in  the  proposed  Rule  9000 
Series  likely  could  not  be  met  if  the 
Hearing  Officer  program  were  required 
to  assume  a  bacUog  of  more  than  400 
cases. 

b.  Retroactive  Application  Causes 
Problems  in  Proceeding^.  The  revised 
Rule  9000  Series  represents  a 
substantial  change  fium  the  existing 
rules  governing  disciplinary 
proceedings,  and  the  scope  of  the 
proposed  changes  militates  against 
retroactive  application  of  the  Rule  9000 
Series.  For  example,  the  proposed  Rule 
9000  Series  contemplates  certain  pre- 
hearing  procedures  and  motions  that  are 
not  present  in  the  existing  rules.  Also, 
in  many  of  the  previously-filed 
proceedings,  the  proposed  Rule  9000 
Series’  time  limitations  for  document 
disclosure  and  pre-hearing  motions  or 
procedures  already  will  have  passed. 
The  difficulty  is  further  exacerbated  if 
procedural  rulings  that  are  not 
consistent  with  ffie  new  Rule  9000 
Series  already  have  been  made. 

Further,  if  Hearing  Officers  were  not 
required  to  apply  either  the  new  or  old 
rules  to  the  cases  filed  prior  the  effective 
date  of  the  new  Rule  9000  Series,  the 
Hearing  Officers  would  be  required  to 
develop  and  apply  rules  on  an  ad  hoc 
basis  to  address  the  specific  issues 
raised  in  each  individual  case.  Finally, 
the  Association  believes  that  fairness 
dictates  that  Respondents  be  givrai 
notice  in  advance  of  the  filing  of  a 
complaint  of  all  procedural  rules  that 
will  govern  the  authorization  and 
issuance  of  the  complaint  and  the 
adjudicative  process. 

2.  Member^p  Application 
Procedures.  Unlike  disciplinary 
procedures,  where  NASD  Regulation 
staff  determines  when  and  if  to  initiate 
a  proceeding,  applicants  for 
membership  decide  when  and  if  to  file 
an  application  for  mranbmship,  request 
a  moffification  of  an  existing 
membership  agreement,  or  request 
approval  of  a  change  in  ownership, 
control,  or  operations.  For  this  reason, 
the  Association  believes  that  the 
transitional  issues  with  respect  to 
member  admission  proceedings  are  less 
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complex  and,  therefore,  it  proposes  that 
the  new  procedures  apply  to 
applications  filed,  mc^fications 
requested,  or  requests  for  approval  of 
ownership  or  other  changes  initiated  30 
days  after  the  date  of  the  Federal 
Register  publication  approving  the  new 
procedures.  The  30  day  period  is 
intended  to  give  applicants  and  staff  the 
opportunity  to  make  any  final 
adjustments  to  the  new  procedures. 

b.  Proposed  Changes  to  NASD,  NASD 
Regulation,  and  NASDAQ  By-Laws 

The  Association  proposes  to  revise 
the  By-Laws  of  the  NASD,  NASD 
Regulation,  and  Nasdaq  to  conform 
them  to  the  Implementation  Plan,  the 
Undertakings,  the  Delegation  Plan  and 
the  proposed  changes  to  the  Rules  of  the 
Association.  Changes  to  punctuation 
and  other  minor,  non-substantive 
changes  are  not  described.  The 
Association  proposes  to  revise  the 
NASD  By-Laws  in  the  following  ways: 

(i)  Proposed  Changes  to  NASD  By- 
Laws^ 

Article  L  Definitions 

The  Association  proposes  several 
amendments  to  Article  I,  which  sets 
forth  definitions  for  the  NASD  By-Laws. 
First,  amendments  to  several  existing 
definitions  and  new  defined  terms  are 
proposed,  but  only  to  reflect  drafting 
conventions  adopted  as  a  resvdt  of  the 
remganization  of  the  NASD  into  three 
legal  entities  or  other  drafting 
conventions.  Those  definitions  are: 
“Board”;  “branch  office”;  “day”; 
“dealer”;  “Delegation  Phm”;  “member”; 
“municipal  securities  dealer”;  “NASD”; 
“NASD  Regulation”;  “NASD  Regulation 
Board”;  “Nasdaq”;  “Nasdaq  Board”;  and 
“person  associated  with  a  member”  or 
“associated  person  of  a  member.” 
(Proposed  NASD  By-Laws  Article  I  (c), 
(d),  (g),  (h),  (i),  (q).  (t),  (u),  (V),  (w).  (x), 
(y),  and  (cc),) 

Second,  the  Association  proposes  to 
add  the  following  definitions:  “district”; 
“Industry  Director”;  “Industry 
Governor”  or  “Industry  committee 
member”;  “National  Nominating 
Committee”;  “Non-Industry  Director”; 
“Non-Industry  Governor”  or  “Non- 
•  Industry  committee  member”;  “Public 
Director”;  “Public  Governor”  or  “Public 
committee  member.”  (Proposed  NASD 
By-Laws  Article  I  (j),  (n).  (o).  (z),  (aa), 
(bb),  (dd)  and  (ee).)  All  of  these  terms, 
except  “district,”  are  currently  defined 


^  All  changM  propoced  to  the  NA^  By-Laws  aie 
changes  to  the  NASD  By-Laws  temporarily 
approved  by  the  Commission  on  November  15, 
1996.  See  Securities  Exchange  Act  ReL  No.  37956 
(November  15. 1996),  61 FR  59265  (November  21. 
1996). 


or  described  in  the  Delegation  Plan.” 
The  Association  proposes  to  add  these 
definitions  to  the  NASD  By-Laws  (and 
where  applicable,  to  the  NASD 
Regulation  and  Nasdaq  By-Laws) 
berause  the  Association  proposes  to 
move  the  related,  substantive  provisions 
of  the  Delegation  Plan  to  the  By-Laws  of 
the  appropriate  corporate  entity. 

Third,  me  Association  proposes  to 
delete  the  definition  “rules  of  the 
Corporation”  (current  Article  I(v))  to 
avoid  confusion  with  the  more 
commonly  used,  but  differently  defined 
term,  “Rules  of  the  Association.”  The 
term  “rules  of  ffie  Corporation” 
currently  is  used  to  refer  collectively  to 
me  NASD  Certificate  of  Incorporation, 
me  NASD  By-Laws,  and  ffie  Rules  of  the 
Association.  Given  the  restructuring  of 
me  NASD  into  three  legal  entities,  such 
a  collective  term  for  all  of  ffie  corporate 
documents  of  ffie  Association  would  not 
be  useful.  Thus,  under  ffie  proposed 
rule  change,  where  a  particular 
provision  must  be  consistent  wiffi  a 
particular  corporate  document,  that 
document  is  specified.  Similarly,  ffie 
Association  also  proposes  to  delete  ffie 
definitions  of  “Boards”  and 
“Corporations”  and  instead  refer  to  each 
corporate  entity  specifically  where 
intended  (current  Article  I  (d)  and  (i)). 

Fourth,  me  Association  proposes  to 
amend  ffie  definition  of  ffie  term  “Rules 
of  me  Assodaticm”  to  conform  it  to 
proposed  Rule  0120,  which  defines  me 
term  to  include  ffie  numbered  rules  set 
forth  in  ffie  NASD  Manual  beginning 
wim  me  Rule  0100  Series,  as  adopt^  by 
me  NASD  Board  of  Governors  pmsuant 
to  me  NASD  By-Laws. 

Finally,  ffie  Association  proposes  to 
delete  ffie  cross-reference  in  ffie 
introductory  sentence  of  Article  I  to  ffie 
“rules  of  me  Corporation.”  An 
appropriate  cross-reference  firom  ffie 
Rides  of  me  Association  to  me  NASD 
By-Laws  is  proposed  in  Rule  0121. 

Article  n.  Offices 

The  Association  proposes  to  add  a 
new  Article  n  that  states  me  location  of 
me  registered  corporate  office  of  me 
NASD.  This  change  makes  me  NASD 
By-Laws  consistent  wim  me  NASD 
Regulation  and  Nasdaq  By-Laws,  which 
both  include  such  a  provision. 

Article  m.  Qualifications  of  Members 
and  Associated  Persons 

Current  Article  II,  Qualifications  of 
Members  and  Associated  Persons, 
which  addresses  qualifications  of 
members  and  associated  persons,  is 
renumbered  as  proposed  Article  III.  The 
Association  proposes  to  conform 


”  See  Delegition  PUn,  LA.  and  LC 


Section  3,  which  addresses  ineligibility 
of  certain  persons  for  membership  or 
association,  to  me  proposed  Rule  9S30 
Series,  which  sets  forth  rules  for  me 
Association’s  eligibility  proceedings. 
Specifically,  me  Association  proposes  to 
amend  Section  3(d)  to  clarify  mat 
members  may  use  eligibility 
proceedings  to  obtain  relief  fiom  me 
Association’s  eligibility  requirements, 
e.g.,  to  resolve  a  statutory 
disqualification  problem.  As  written. 
Section  3(d)  could  be  read  to  suggest 
that  a  broker  or  dealer  seeking 
admission  to  me  Association  could  use 
such  proceeding  to  obtain  relief  fiom 
eligibility  requirements  as  a  means  of 
gaining  admission  to  me  Association. 
That  is  not  me  Association’s  practice  or 
me  provision’s  intent,  and  S«rtion  3(d) 
is  amended  to  remove  this  potential 
ambiguity. 

The  Association  proposes  to  delete 
Section  3(d)(2),  which  addresses  me 
status  of  members  or  persons  engaged  in 
eligibility  proceedings,  because  that 
subject  is  addressed  in  me  proposed 
Rule  9530  Series.  (The  Association 
seeks  temporary  approval  of  me 
proposed  Rule  9400-9500  Rules  Series, 
including  me  proposed  Rule  9530 
Series.)  *nus  change  does  not  result  in 
a  substantive  change  in  me 
Association’s  practice.  Specifically,  if  a 
person  is  already  associated  wim  a 
member  at  me  time  a  statutory 
disqualification  is  discovered,  me 
person  may  remain  associated  wim  me 
member  until  final  action  is  taken  by  me 
Association  under  me  proposed  Rule 
9500  Series.  If  me  person  is  a 
prospective  employee,  me  person  may 
not  become  associated  wim  me  meml^r 
imtil  me  Association  takes  final  action 
imder  me  proposed  Rule  9530  Series. 

The  Association  proposes  to  add  a 
new  Section  3(g)  to  clarify  mat  me 
Board  may  delegate  its  aumority  under 
Section  3  in  a  manner  not  inconsistent 
wim  me  Delegation  Plan. 

Finally,  me  Association  proposes  to 
amend  Section  4(h)  to  conform  it  to  me 
Act. 

Article  IV.  Membership 

Current  Article  III,  Membership,  is 
renumbered  as  proposed  Article  IV.  The 
Association  proposes  to  conform 
Section  7  to  changes  in  me  proposed 
Rule  1010  Series,  which  sets  form 
procedures  for  membership  applications 
and  changes  in  a  member’s  operations. 

Article  V.  Registered  Representatives 
and  Associa^  Persons 

Current  Article  IV,  Registered 
Representatives  and  Associated  Persons, 
is  renumbered  as  proposed  Article  V. 
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Article  VL  Dues,  Assessments,  and 
Other  Qiarges 

Current  Article  V,  Dues,  Assessments, 
and  Other  Charges,  is  renumbered  as 
proposed  Article  VI.  The  Association 
proposes  to  add  a  new  Section  5  that 
states  that  the  NASD  may  delegate  its 
authority  regarding  dues,  assessments, 
and  other  charges  in  a  manner  not 
inconsistent  with  the  Delegation  Plan. 

Article  Vn.  Board  of  Governors 

Current  Article  VI.  Board  of 
Governors,  is  remunbered  as  proposed 
Article  VII.  The  Association  proposes  to 
amend  Section  1(c)  to  clarify  the  Board’s 
authority  to  delegate  its  powers. 
Specifically,  the  Association  proposes  to 
amend  Section  1(c)  to  provide  that  to 
the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation,  and  the  By-Laws,  the 
NASD  may  delegate  any  power  of  the 
NASD  or  die  Board  to  a  committee 
appointed  piusuant  to  proposed  Article 
EX,  Section  1,  the  NASD  Regulation 
Board,  the  Nasdaq  Board,  or  NASD  staff 
in  a  maimer  not  inconsistent  with  the 
Delegation  Plan.  Hie  Association 
proposes  to  add  parallel  provisions  to 
the  NASD  Regulation  By-Laws 
(Proposed  Article  IV,  Section  4.1)  and 
the  Nasdaq  By-Laws  (Proposed  Article 
IV,  Section  4.1). 

The  Association  proposes  to  amend 
Section  2.  Section  2  authorizes  the 
Board  to  cancel  or  suspend  the 
membership  of  a  member  or  suspend 
the  association  of  a  person  associated 
with  a  member  for  failure  to  provide 
requested  information.  The  proposed 
amendment  provides  for  reinstatement 
pursuant  to  ^e  Rules  of  the  Association. 
(Proposed  Rule  8220.)  The  Association 
also  proposes  to  delete  the  provision 
authorizing  delegation  to  the  Chief 
Executive  Officer  and  replace  it  with  a 
delegation  provision  consistent  with 
other  provisions  set  forth  in  the 
proposed  NASD  By-Laws.  Specifically, 
the  Association  proposes  that  the  Boaid 
be  permitted  to  delegate  its  authority 
under  this  Section  in  a  manner  not 
inconsistent  with  the  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Association. 

The  Association  proposes  to  amend 
Section  4,  which  addresses  the 
composition  and  qualifications  of  the 
Board,  by  adding  provisions  concerning 
the  number  of  governors  and  the  ratio  of 
Industry,  Non-Industry,  and  Public 
Governors  that  are  currently  set  forth  in 
the  Delegation  Plan.^^ 

The  Association  proposes  to  add  a 
new  Section  6,  which  addresses  the 
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disqualification  of  a  Board  member. 
Proposed  Section  6  requires  a  Governor 
to  immediately  resign  or  be 
automatically  removed  from  office  if  the 
Board  determines  that:  (a)  The  Governor 
no  longer  satisfies  the  classification 
(Industry,  Non-Industry  or  Public 
Governor)  for  which  the  Governor  was 
elected;  (b)  failure  to  remove  the 
Governor  would  violate  the 
compositional  requirements  of  the 
Boa^  set  forth  in  proposed  Section  4; 
and  (c)  the  Governor  has  a  remaining 
term  of  office  of  more  than  six  months. 
Proposed  Section  6  is  intended  to 
replace  a  provision  currently  in  the 
Delegation  Plan  that  provides  for 
“automatic  removal”  if  a  Governor  no 
longer  satisfies  the  classification  for 
which  he  or  she  was  elected,  without 
describing  any  process  for  such 
removal.^  The  Association  proposes 
this  rule  change  to  avoid  any  potential 
for  the  Board  to  take  an  ultra  vires 
action  in  the  event  that  a  Governor 
failed  to  notify  the  Board  promptly  of  a 
change  in  his  or  her  classification  and 
continued  to  sit  on  the  Board  and  cast 
votes  before  such  removal  took  place. 

Current  Section  6,  which  addresses 
the  filling  of  vacancies  on  the  Board,  is 
renumbered  as  proposed  Section  7.  The 
Association  proposes  to  move  the 
current  provisions  of  the  Delegation 
Plan  that  address  the  filling  of  vacancies 
to  this  Section  and  to  provide  further 
that  if  the  remaining  term  of  office  of  the 
governorship  to  be  filled  is  more  than 
one  year,  then  the  replacement 
Governor  must  stand  for  election  in  the 
next  annual  election.^® 

Current  Section  7,  which  describes 
nomination  and  election  procedures,  is 
expanded  and  renumbered  as  proposed 
S^tions  9  through  14.  Propos^  Section 
9  sets  forth  the  powers  of  the  Natiomd 
Nominating  Committee.  The  National 
Nominating  Committee  nominates 
Industry,  Non-Industry,  and  Public 
Governors  for  each  vacant  or  new 
Governor  position  on  the  NASD  Board 
and  Industry,  Non-Industry,  and  Public 
Directors  for  each  vacant  or  new 
position  on  the  NASD  Regulation  Board 
and  the  Nasdaq  Board.^'  Proposed 
Section  9  also  includes  and  clarifies  the 
compositional  requirements  for  the 
National  Nominating  Committee,  which 
are  currently  set  forth  in  the  Delegation 
Plan.^  Finally,  Proposed  Section  9 
includes  a  new  provision  that  requires 
the  Secretary  of  the  NASD  to  collect 
from  each  nominee  for  Governor  and 
each  nominee  for  Director  of  the  NASD 


^  See  Delegation  Plan.  LCS.b. 

^  See  Delegation  Plan,  LC5. 

See  Delegation  Plan.  LC2.b. 
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Regulation  Board  or  Nasdaq  Board  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee’s  classification  as  an 
Industry,  Non-Industry,  or  Public 
Governor  or  Director.  Tlie  Association 
proposes  that  the  Secretary  certify  to  the 
National  Nominating  Committee  each 
nominee’s  classification  to  ensure  that 
the  compositional  requirements  of  each 
Board  are  met. 

Proposed  Section  10  largely  parallels 
aurent  Section  7(c)  and  adds  provisions 
regarding  contested  elections  currently 
located  in  the  Delegation  Plan.  In 
addition  to  clarifying  the  procedures  for 
a  contested  election,  the  Association 
also  proposes  to  change  the  number  of 
members  that  must  sign  a  petition  to 
support  adding  a  canffidate  to  the  ballot 
for  NASD  Boa^  elections.  Currently,  a 
person  seeking  to  be  added  to  a  ballot 
must  obtain  the  support  of  two  percent 
of  the  members  of  the  NASD.  The 
Association  proposes  to  increase  the 
level  to  three  percent  of  the  members, 
one-half  of  which  must  have  their 
principal  place  of  business  outside  of 
the  district  where  the  person  who 
wishes  to  contest  the  election  is 
employed.  As  is  currently  the  case,  a 
petition  may  only  be  signed  by  a 
member’s  Executive  Representative. 
Proposed  Section  10  also  transfers 
authority  to  certify  the  additional 
candidate  frt>m  the  National  Nominating 
Committee  to  the  Secretary.  Because  the 
Secretary  maintains  the  records  of 
Executive  Representatives  and,  under 
the  proposed  rule  change  would  be 
charged  with  reviewing  information 
regarding  the  classification  (Industry, 
Non-Industry,  or  Public)  for  each 
governorship,  the  Association  believes 
that  it  would  be  more  efficient  for  the 
Secretary  to  exercise  this  authority. 

Proposed  Sections  11  and  12  are  new 
provisions  that  parallel  new  provisions 
added  to  the  NASD  Regulation  and 
Nasdaq  By-Laws.  Proposed  Section  11 
prohibits  the  NASD,  ffie  Board,  the 
National  Nominating  Committee,  other 
committees,  and  NASD  staff  fitim  taking 
any  official  position  regarding  a 
contested  nomination  or  election  vmder 
the  proposed  NASD  or  NASD 
Reg^tion  By-Laws.  Proposed  Section 
11  permits  Board  and  committee 
members  to  communicate  their  views 
with  respect  to  a  candidate  in  a 
contested  election  only  if  the  Board  or 
committee  member  acts  solely  in  his  or 
individual  capacity  and  disclaims  any 
intention  to  communicate  in  any  official 
capacity.  Administrative  support  to  the 
candidates  in  a  contested  NASD 
election  is  limited  to  two  mailings;  any 
other  administrative  support  in  any 
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NASD  or  NASD  Regulation  contested 
election  or  nomination  is  prohibited. 

Proposed  Section  13  is  largely  parallel 
to  current  Section  7(a),  with  conforming 
amendments  to  propcffied  Sections  9 
through  12. 

Proposed  Section  14  is  a  new 
procedure  that  requires  each  Governor 
to  update  the  information  submitted  to 
the  NASD  Secretary  imder  proposed 
Section  9(e)  regarding  his  or  her 
classification  as  an  Industry,  Non- 
Industry,  or  Public  Governor  at  least 
annually  and  upon  request  of  the 
Secretary  and  to  report  immediately  to 
the  Secretary  any  change  in  such 
classification.  Parallel  provisions  are 
proposed  for  the  NASD  Regulation  and 
Nasdaq  By-Laws.  These  submissions 
and  reports  will  help  the  Association 
ensure  that  the  compositional 
requirements  of  the  Board  are 
maintained. 

The  Association  proposes  to  amend 
current  Section  8.  which  address 
meetings,  quorums,  and  voting  of  the 
Board,  to  provide  that  a  quorum  shall 
consist  of  a  majority  of  the  Board, 
including  not  less  than  50  percent  of  the 
Non-Industry  Governors,  llus  proposed 
change  would  ensure  that  Industry 
Governors  alone  could  not  constitute  or 
dominate  a  quorum  of  the  Board,  and 
thereby  thwart  the  balanced 
compositional  requirements  of  the 
Board  under  proposed  Section  4. 

Current  Section  8  is  not  renumbered. 

Article  VIII.  Officers,  Agents,  And 
Employees 

Current  Article  Vn,  Officers,  Agents, 
and  Employees,  is  renumbered  as 
proposed  Article  Vin.  The  Association 
proposes  to  amend  Section  1  to  reqviire 
that  the  Board  elect  a  Secretary.  Under 
current  Section  1,  the  Board  is 
authorized,  but  not  required,  to  do  so. 
Given  the  number  of  responsibilities 
assigned  to  the  Secretary  under  the 
proposed  By-Laws  and  the  Board’s 
practice  of  always  electing  a  person  to 
such  position,  the  Association  proposes 
to  require  that  a  Secretary  be  elected. 

The  Association  proposes  to  amend 
Section  3  to  provide  that  agents  and 
employees  shall  be  under  the 
supervision  and  control  of  the  officers, 
unless  the  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  imder  the  supervision  and  control  of 
the  Board.  Generally,  agents  and 
employees  are  under  the  supervision 
and  control  of  the  officers,  but  the  Board 
may  wish  in  certain  circumstances  to 
retain  control  over  an  employee  or 
agent,  e.g.,  as  in  Section  4,  when  the 
Board  determines  that  it  wishes  to  retain 
counsel. 


The  Association  proposes  to  move 
current  Section  5,  which  provides  for 
compensation  of  Board  and  committee 
members,  to  its  own  Article,  proposed 
Article  X,  Compensation  of  Board  and 
Committee  Members. 

The  Association  proposes  to  add  new 
Sections  5, 6,  and  7  to  this  Article  to 
conform  it  to  proposed  Article  7  of  the 
NASD  Regulation  By-Laws  and 
proposed  Article  6  of  the  Nasdaq  By- 
Laws.  Proposed  Section  5  permits  the 
Board  to  delegate  the  duties  and  powers 
of  any  officer  to  any  other  officer. 
Proposed  Section  6  provides  for  the 
resignation  and  removal  of  officers. 
Proposed  Section  7  permits  the  NASD  to 
secure  the  fidelity  of  its  officers,  agents, 
and  employees  by  bond  or  otherwise. 

Article  DC.  Committees 

Current  Article  VIII,  Committees, 
which  addresses  the  formation  and 
powers  of  committees,  is  renumbered  as 
proposed  Article  DC.  llie  Association 
proposes  to  amend  Section  1  to  cross- 
reference  proposed  Article  VII,  Section 
1(c),  which  limits  the  Board’s  authority 
to  delegate  its  powers  and  authority. 

'The  Association  proposes  to  add  a 
new  Section  2,  which  is  designed  to 
help  the  Association  maintain  the 
compositional  leqviirements  of  certain 
committees.  Undertakings  1  and  6  imder 
the  SEC  Settlement  require  certain 
committees  ^  to  have  a  particular 
balance  of  Industry,  Non-Industry,  and 
Public  committee  members.  For 
committees  consisting  solely  of  one  or 
more  Governors  or  one  or  more 
Directors,  the  compositional 
requirements  are  set  forth  in  the  By- 
Laws  of  the  appropriate  corporation;  for 
committees  that  have  mem^rs  other 
than  Governors  or  Directors,  the 
compositional  requirements  are  set  forth 
in  the  Delegation  Plan.^  To  help  ensure 
that  compositional  requirements  are 
maintained  for  committees  appointed  by 
the  NASD  Board,  proposed  Section  2 


33  Undertaking  1  seta  forth  compositional 
requirements  for  “the  National  Nominating 
Committee,  the  Trading/Quality  of  Markets 
Committee,  the  Arbitration  Conunittee,  the  Market 
Surveillance  Committee,  the  Nationai  Business 
Conduct  Committee,  the  Mattagement 
Compensation  Committee,  and  all  successors 
thereto.”  Undertaking  6  sets  forth  compositional 
requirements  for  an  audit  conunittee.  The  current 
names  of  such  conunittees  are  the  National 
Nominating  Conunittee,  the  Quality  of  Markets 
Committee,  the  National  Arbitration  and  Mediation 
Conunittee,  the  Market  Regulation  Committee,  the 
National  Business  Conduct  Conunittee,  the 
Maruigement  Compensation  Conunittee,  and  the 
Audit  Corrunittee.  See  supra  note  19. 

3* See  Delegation  Plan,  LC2.b.(l),  LD.2.,  and  LE.2. 
The  sole  exception  is  the  Management 
Compeiuation  Committee,  a  ouiunittee  of  the 
NASD  Board.  The  Management  Compensation 
Coirunittee's  compositional  requiren^ts  are  set 
forth  in  the  Delegation  Plan. 


authorizes  the  Secretaiy  to  collect  fitiin 
each  prospective  member  of  a 
committee  that  must  be  balanced  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  prospective  committee  member’s 
classification  as  an  Industry,  Non- 
Industry,  or  Public  committee  member. 
The  Sectary  must  certify  to  the  Board 
each  prospective  committee  member’s 
classification.  Each  committee  member 
must  update  the  information  submitted 
at  least  annually  and  upon  request  of 
the  Secretary  of  the  NASD,  and  shall 
report  imsiediately  to  the  Secretary  any 
change  in  such  cl^sification.  Parallel 
provisions  are  set  forth  in  proposed 
Article  4,  Section  4.14(i)  of  the  NASD 
Regulation  By-Laws  and  proposed 
Article  4,  Section  4.14(g)  of  the  Nasdaq 
By-Laws. 

Current  Section  2,  which  addresses 
removal  of  a  committee  member,  is 
renumbered  as  proposed  Section  3  and 
amended  to  clarify  that  a  committee 
member  can  only  be  removed  by 
majority  vote  of  the  whole  Board. 

The  Association  proposes  to  add  new 
sections  to  authorize  the  appointment  of 
an  Executive  Committee  and  to  require, 
in  keeping  with  Undertaking  6,  the 
appointment  of  an  Audit  Committee. 
Proposed  Section  4  authorizes  the 
NASD  Board  to  appoint  an  Executive 
Committee.  Proposed  Section  4  requires 
the  Chief  Executive  Officer  of  the  NASD 
to  be  a  member  of  the  Executive 
Committee  and  requires  that  the 
remaining  members  reflect  the  balance 
of  Industry  and  Non-Industry  Governors 
on  the  Board.  Proposed  Section  5 
contains  the  provisions  relating  to  the 
Audit  Committee  currently  found  in  the 
Delegation  Plan.” 

Finally,  the  resolution  concerning 
interpretations  and  explanations  is 
deleted  because  the  NASD  Board 
intends  to  rescind  it.  The  resolution  no 
longer  conforms  to  Association  practice 
and  is  contrary  to  Undertaking  4. 

Article  X.  Qxnpensation  of  Board  and 
Committee  Members 

As  noted  previously,  current  Article 
vn,  Section  5,  which  addresses 
compensation  of  Board  and  committee 
members,  is  renumbered  as  proposed 
Article  X,  Compensation  of  Boa^  and 
Committee  Members. 

Article  XI.  Rules 

Current' Article  DC,  Rules,  which 
authorizes  the  NASD  to  adopt  rules,  is 
renumbered  as  proposed  Article  XI.  No 
substantive  change  is  proposed. 


33  See  Delegation  Plan,  LD. 
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Article  XII.  Disciplinary  Proceedings 

Cuiient  Article  X,  Disciplinaiy 
Proceedings,  which  authorizes 
disciplinary  proceedings,  is  renumbered 
as  proposed  Article  Xn.  No  substantive 
change  is  proposed. 

Article  XIIL  Powers  ctf  Board  to  Impose 
Sanctions 

Current  Article  XI,  Powers  of  Board  to 
Prescribe  Sancticms,  which  authorizes 
the  Board  to  impose  sanctions,  is 
renumbered  as  proposed  Article  XIH. 

The  Association  proposes  to  amend 
Section  1(e)  and  add  a  new  Section  (2) 
to  clarify  that  any  delegation  imder  the 
proposed  Article  must  be  in  conformity 
with  the  Delegation  Plan. 

Article  XIV.  Uniform  Practice  Code 

Current  Article  Xn.  Uniform  Practice 
Code,  which  authorizes  the  Board  to 
adopt  a  Uniform  Practice  Code,  is 
remunbered  as  proposed  Article  XIV. 
The  Association  proposes  to  amend 
Section  2  to  provide  that  the  Board  may 
delegate  its  authority  with  respect  to 
administering  the  C^e  to  the  NASD 
Regulation  Board  and  Nasdaq  Board  in 
accordance  with  the  Delegation  Plan. 

Article  XV.  Limitation  of  Powers 
Current  Article  Xm,  Limitation  of 
Powers,  which  sets  forth  limitations  on 
the  Board’s  powers,  is  remunbered  as 
proposed  A^cle  XV.  The  Association 
proposes  to  rescind  the  resolution  that 
follows  current  Article  XIII,  Section  2, 
which  provides  for  the  use  of  the 
NASD’s  name  by  members,  and  move 
the  provisions  of  the  resolution  to 
prraosed  IM-2210-4. 

Ine  Association  proposes  to  amend 
Section  4,  which  addresses  conflicts  of 
interest  The  Association  proposes  to 
amend  Section  4  by  redesignating  it  as 
Section  4(a)  and  therein  prohibiting  any 
Governor  or  committee  member  from 
directly  or  indirectly  participating  in 
any  adjudication  of  the  interests  of  any 
party  if  the  Governor  or  committee 
member  has  a  conflict  of  interest  or  bias, 
or  if  circumstances  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  Proposed 
Section  4(a)  further  requires  the 
Governor  or  committee  member  to 
recuse  himself  or  herself  or  be 
disqualified  in  accordance  with  the 
Rules  of  the  Association  (e.g..  Rule 
9160).  Current  Section  4  simply 
references  the  Rules  of  the  Association; 
current  Rule  9131  provides  for 
disqualification  of  the  Governor  or 
committee  member  if  a  matter 
substantially  affects  his  or  her  interests 
or  the  interests  of  any  person  in  whom 
he  or  she  is  directly  or  indirectly 
interested.  For  a  more  detailed. 


discussion  of  the  conflict  standard,  see 
Part  h.  Section  (xiii)  of  this  rule  filing. 

In  addition,  the  Association  proposes 
to  add  a  new  Section  4(b)  to  address 
conflicts  of  interests  in  non-adjudicatory 
matters  in  a  manner  consistent  with  the 
By-LaMTs  for  the  NASD  Regulation  Board 
and  the  Nasdaq  Board.  Proposed  Section 
4(b)  provides  tj^t  no  contract  or 
transaction  between  the  NASD  and  a 
Governor  or  officer,  or  between  the 
NASD  and  any  other  entity  in  which  a 
Governor  or  officers  is  a  director  or 
officer,  or  has  a  financial  interest,  shall 
be  void  or  voidable  solely  for  this  reason 
if:  (i)  The  material  facts  pertaining  to  the 
Governor’s  or  officer’s  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the  Board 
or  the  committee,  and  the  Board  or 
committee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors;  or  (ii)  the 
material  facts  are  disclosed  or  become 
known  to  the  Board  or  committee  after 
the  contract  or  transaction  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  ratifies  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Governors. 
Only  disinterested  Governors  may  be 
counted  in  determining  the  presence  of 
a  quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 

Finally,  Section  6,  which  limited  the 
Association  rulemaking  authority  over 
government  securities  activities,  is 
deleted  to  conform  the  By-Laws  to 
changes  previously  made  to  the 
Association’s  authority  over  the 
government  securities  activities  of  its 
members. 

Article  XVI.  Procedure  for  Adopting 
Amendments  to  By-Laws 

Current  Article  XIV,  Procediure  for 
Adopting  Amendments  to  By-Laws,  is 
remunbered  as  proposed  Article  XVI. 

In  proposed  Article  XVI,  the 
Association  proposes  to  provide  more 
persons  with  the  ability  to  propose  an 
amendment  to  the  NASD  By-Laws. 
Currently,  a  Governor,  a  district 
committee,  or  25  members  may  propose 
amendments  to  the  By-Laws.  Propped 
Article  XVI  permits  a  conunittee 
appointed  by  the  Board,  the  NASD 
Relation  Board  of  Directors,  or  the 
Nasdaq  Board  of  Directors,  by 
resolution,  to  propose  amen^ents  to 
the  NASD  By-Laws.  In  addition, 
proposed  Aj^cle  XVI  p«mits  the  Chief 
Executive  Officer  of  the  NASD,  the 
President  of  NASD  Regulation,  and  the 
President  of  Nasdaq  to  propose 
amendments.  The  Association  proposes 
to  permit  the  NASD  Regulation  and 


Nasdaq  Boards  to  propose  changes 
because  much  of  their  authority  under 
the  Delegation  Plan  derives  from  the 
NASD  By-Laws.  The  Association 
proposes  to  authorize  the  most  senior 
officer  of  each  corporate  entity  to 
propose  changes  to  further  the  purpose 
of  Undertaking  4,  which  requires  the 
Association  to  provide  the  staff  with 
autonomy  and  independence  in 
preparing  rule  proposals,  many  of 
which  are  authorized  or  affect^  by  the 
NASD  By-Laws.  Finally,  the  Association 
proposes  to  delete  authority  for  the 
district  committees  to  propose  changes 
to  the  NASD  By-Laws  because  the 
Association  believes  that  under  the  new 
corporate  structure,  proposals  by  the 
district  committees  ^oidd  be  presented 
to  the  NASD  Regulation  Board,  which  in. 
turn  should  determine  what  proposals 
ar^resented  to  the  NASD  Board. 

Tne  Association  files  any  change  to 
the  By-Laws  or  Certificates  of 
Incorporation  of  the  NASD,  NASD 
Regulation,  or  Nasdaq  that  constitute  a 
proposed  rule  change  under  the  Act 
with  the  Commission. 

Article  XVIL  Corporate  Seal 

Current  Article  XV,  Corporate  Seal,  is 
renumbered  as  proposed  Article  XVII. 
There  are  no  substmtive  changes  to 
proposed  Article  XVB. 

Article  XVm.  Checks 

Current  Article  XVI,  Checks,  is 
remunbered  as  proposed  Article  XVIII. 
There  are  no  substantive  changes  to 
proposed  Article  XVni. 

Article  XIX.  Annual  Financial 
Statemoit 

Current  Article  XVB,  Annual 
Financial  Statement,  is  renumbered  as 
proposed  Article  XIX.  There  are  no 
substantive  changes  to  proposed  Article 
XDC. 

(ii)  Proposed  Changes  to  NASD 
Regulation  By-Laws 

NASD  Regulation  proposes  to  amend 
the  By-Laws  of  NASD  Regulation  as 
follows: 

Description  ^Proposed  Rule  Change 

NASD  Regulation  adopted  its  current 
By-Laws  on  July  19, 1996.  These  By- 
Laws  were  drafted  to  comply  with  the 
requirements  of  Delaware  law  and  have 
not  previously  been  filed  with  the 
Commission.  The  Association  proposes 
to  amend  the  NASD  Regulation  By-Laws 
in  the  manner  described  previously  in 
the  introduction  to  Section  n.  In 
addition,  the  Association  proposes  to 
explicitly  recognize  the  NASD  as  the 
sole  stoddiolder  of  NASD  Regulation 
capital  stock  and  add  detailed 
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procedures  for  regional  nominations 
and  district  elections.  Significant 
changes  to  the  NASD  R^ulation  By- 
Laws  are  described  below.  Minor,  non¬ 
substantive  changes  and  changes  to 
reflect  drafting  conventions  are  not 
described. 

Article  L  Definitions 

First,  a  new  Article  I.  entitled 
“Definitions,"  is  prop(»ed.  Current 
Article  I  is  reniunbered  as  proposed 
Article  11. 

The  Association  proposes  that  the  By- 
Laws  for  each  corporate  entity  have  a 
ftee-standing  set  of  definitions. 
Therefore,  the  Association  proposes  to 
add  definitions  for  the  following  terms, 
which  conform  to  the  definitions  in 
proposed  Article  I  of  the  NASD  By- 
Laws:  “Delegation  Plan”;  “Executive 
Representative";  “Industry  Director”  or 
“Industry  committee  member";  “NASD 
Regulation";  “National  Nominating 
Committee”;  “Non-Industry  Director”  or 
“Non-Industry  committee  member";  and 
“Public  Director”  or  “Public  committee 
member."  (Proposed  Section  1.1  (h),  (o), 
(q).  (u).  (v),  (w),  and  (x).) 

The  Association  proposes  to  include 
the  following  definitions  only  in  the 
NASD  Regulation  By-Laws:  “District 
Committee”;  “District  Director"; 
“District  Nominating  Committee"; 
“district  office";  “Independent  Agent"; 
and  “Regional  Nominating  Committee." 
These  terms  relate  to  the  election 
procedures  set  forth  in  proposed  Article 
VI  and  Vin,'  and  therefore  are  not  used 
in  the  proposed  NASD  and  Nasdaq  By- 
Laws. 

In  addition,  the  Association  proposes 
to  add  the  following  definitions  for 
clarity  and  to  conform  to  the  drafting 
conventions  adopted  generally,  but 
udiich  do  not  re^t  in  any  substantive 
change:  “Board”;  “day”;  “Delaware 
law”;  “Director”;  “NASD”;  “NASD 
member”;  and  “Rules  of  the 
Association”  or  “Rules.”  (Proposed 
Secticm  1.1  (b),  (e).  (g).  (i).  (r),  (t),  and 
(z).) 

Article  IL  Offices 

Current  Article  I,  Offices,  is 
renumbered  as  proposed  ^ticle  11. 
Sections  1.1  and  1.2  are  renumbered  as 
Sections  2.1  and  2.2.  There  are  no 
substantive  changes  in  proposed  Article 

n. 

Article  m.  Meetings  of  Stockholders 

Current  Article  11,  Meetings  of 
Stockholders,  is  renumbered  as 
proposed  Article  IB.  Current  Article  n 
sets  forth  general  provisions  for 
meetings  of  stockholders  consistent 
with  Delaware  law.  In  proposed  Article 
in,  in  recognition  of  the  that  NASD 


Regulation  has  only  one  stockholder, 
the  NASD,  the  Assi^ation  proposes  to 
delete  all  of  the  general  provisions 
regarding  meetings  of  stockholders  and 
retain  oidy  the  provision  on  which 
NASD  Regulation  generally  relies, 
namely  obtaining  the  stod^older’s 
written  consent  for  any  action  that  is 
required  or  permitted  to  be  taken  at  a 
stockholder  meeting.  Thus,  Sections  2.1 
through  2.6  are  deleted,  and  Section  2.7 
is  renmnbered  as  3.1. 

Article  IV.  Board  of  Directors 

Current  Article  ID,  Board  of  Directors, 
is  renumbered  as  proposed  Article  IV. 
Sections  3.1  throiijgh  3.7  are  reniunbered 
as  Section  4.1  through  4.7.  Proposed 
Section  4.1  sets  forth  the  genei^  powers 
of  the  Board.  The  Association  proposes 
to  conform  the  Board’s  authority  to 
delegate  its  powers  to  the  delegation 
authority  set  forth  in  proposed  Article 
Vn,  Section  1(c)  of  the  NASD  By-Laws, 
j.e.,  to  the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation,  and  the  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  conunittee  appointed  under  proposed 
Section  4.14  or  to  NASD  Regulation  staff 
in  a  manner  not  inconsistent  with  the 
Delegation  Plan. 

The  Association  proposes  to  amend 
Sections  4.2  and  4.3,  Number  of 
Directors  and  Qualifications,  to  set  forth 
the  compositional  requirements  and 
discussions  of  the  classifications  of 
Directors  (Industry,  Non-Industry,  and 
Public  Directors)  of  the  Board  currently 
found  in  the  Delegation  Plan.  Proposed 
Section  4.3(b)  is  a  new  provision 
requiring  the  Board  to  elect  a  Chair  and 
Vice  Ch^  from  among  its  members. 
Proposed  Section  4.3(c)  is  a  new 
provision  requiring  Diirectors  to  provide 
the  Secretary  of  the  NASD  with  updated 
information  regarding  the  Director’s 
classification  at  least  annually  and  upon 
request  and  to  report  any  change  in  the 
deification  to  ffie  NASD  Sectary 
inunediately.  This  provision  is  parcel 
to  proposed  Artide  Vn,  Section  14  of 
the  NASD  By-Laws. 

Proposed  Section  4.4(a),  which 
provides  for  the  election  of  Diredors,  is 
amended  to  relied  the  NASD’s  role  as 
sole  stockholder.  Proposed  Section 
4.4(b)  describes  briefly  the  roles  of  the 
National  Nominating  Conunittee  and  the 
Regional  Nominating  Committee  in  the 
election  of  NASD  R^ulation  Diredors. 
As  described  in  proposed  Artide  Vn, 
Section  9  of  the  NASD  By-Laws,  the 
National  Nominating  Conunittee  is 
appointed  by  the  NASD  Board  to 
nominate  Governors  for  the  NASD 
Board  and  Diredors  for  the  NASD 
Regulation  and  Nasdaq  Boards.  NASD 
Regulation  also  has  a  distinctive 


nominating  process  for  those  Indust^ 
Diredors  who  represent  a  particular 
region.  The  regional  nominating  process 
culminates  in  the  presentation  of  a 
candidate  to  the  National  Nominating 
Committee,  which,  as  the  final  dedsion 
maker  for  all  nominations,  may  accept 
or  rejed  such  candidate.  The  NASD 
Board,  in  turn,  may  eled  or  rejed  the 
candidates  nominated  by  the  National 
Nominating  Conunittee.  The  regional 
nominating  process  is  described  in 
proposed  Article  VI  of  the  NASD 
Regulation  ^-Laws. 

Iroposed  Section  4.5  indudes  new 
provisions  spedfying  how  the  terms  of 
office  of  Diredor  shall  expire  so  that,  in 
general,  one-third  of  the  Board  is  eleded 
each  year. 

Proposed  Section  4.7  clarifies  that  a 
Diredor  may  be  removed  from  office 
only  by  a  majority  vote  of  the  NASD 
Board. 

Proposed  Section  4.8, 

Disqualification,  and  Proposed  Section 
4.9,  Filling  of  Vacandes,  are  new. 
Current  Sections  3.8  through  3.11 
(Quorum  and  Voting,  Regulation, 
Meetings,  Notice  of  Meetings, 
respectively)  are  renumbered  as 
proposed  Sections  4.10  through  4.13. 
Current  Section  3.12,  Conflicts  of 
Interest,  is  renumbered  as  proposed 
Section  4.15.  Current  Section  3.13, 
Conunittees  of  the  Board  of  Diredors,  is 
renumbered  as  proposed  Section  4.14 
and  retitled  “Committees.”  Current 
Section  3.12,  Action  Without  Meeting, 
is  renumbered  as  proposed  Section  4.16. 

Proposed  Sections  4.8, 4.9,  4.10,  and 
4.15,  which  set  forth  provisions  for 
disqualification,  filling  of  vacandes, 
quorums  and  conflids  of  interest,  are 
designed  to  parallel  proposed  Artide 
vn.  Sections  6  through  8,  and  proposed 
Artide  XV,  Section  4  of  the  NASD  By- 
Laws.3« 

There  are  no  substantive  changes  in 
proposed  Section  4.11,  Regulation; 
proposed  Section  4.12,  Meetings;  or 
proposed  Section  4.16,  Action  Without 
Meeting. 

In  proposed  Section  4.13,  the 
Assodation  proposes  to  increase  the 
amount  of  time  required  for  mail  notice 
of  a  meeting  from  two  to  seven  days,  to 
clarify  that  any  of  the  permissible  forms 
of  notice  described  may  be  used  for  any 
meeting  of  the  Board,  and  to  add  a 


^One  ditference  ia  noteworthy  in  the  conflicts  of 
interest  provision.  The  proposed  By-Laws  for  NASD 
Regulation  and  Nasdaq  provide  that  a  transaction 
also  is  not  void  or  void^le  if  the  material  bets 
pmtaining  to  the  Director’s  or  otBcer’s  relationship 
or  interest  and  the  contract  or  transaction  are 
disciosed  or  are  known  to  the  stockholder,  i.e.,  the 
NASD,  and  the  contract  or  transaction  is  approved 
in  good  faith  by  vote  of  flie  stockholder.  (Imposed 
NASD  Regulation  and  Nasdaq  By-Laws  Article  IV, 
Section  4.15.) 
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subsection  that  provides  that  any 
meeting  of  the  Board  is  a  legal  meeting 
without  any  prior  notice  if  all  Directors 
are  present. 

Proposed  Section  4.14  (current 
Section  3.13  as  renumber^)  sets  forth 
new  provisions  regarding  committees. 
Proposed  Section  4.14(a)  authorizes  the 
Bo^  to  appoint  committees.  Proposed 
Section  4.14(b)  describes  how  the  Board 
may  delegate  to  such  committees.  With 
respect  to  functions  and  responsibilities 
set  forth  in  the  Delegation  Plan,  the 
Board  may  delegate  its  authority  to  any 
duly  appointed  committee.  Any  action 
by  such  committee  is  subject  to  review, 
ratification,  or  rejection  by  the  Board.  In 
addition,  such  delegations  must  be  in 
conformance  with  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  and  the  Delegation  Plan. 
These  limitations  previously  were  set 
forth  in  the  Delegation  Plan.  Proposed 
Section  4.14(b)  further  clarifies  that, 
with  respect  to  other  matters,  the  Board 
may  delegate  its  powers  and  authority  to 
act  on  behalf  of  the  Board  in  managing 
the  business  and  affairs  of  NASD 
Regulation  only  to  committees 
consisting  solely  of  one  or  more 
Directors,  and  that  any  such  delegation 
must  be  not  inconsistent  with  the 
Delegation  Plan. 

Proposed  Section  4.14(f),  like 
propped  Article  DC  of  the  NASD  By- 
Laws,  authorizes  the  NASD  Regulation 
Board  to  appoint  specific  com^ttees, 
including  an  Executive  Committee,  a 
Finance  (Committee,  and  a  National 
Business  Conduct  Committee,  and 
specifies  their  compositional 
requirements.  Some  of  the  provisions 
regarding  the  National  Business 
Conduct  Committee  currently  are  set 
forth  in  the  Delegation  Plan.^^ 

Proposed  Section  4.15,  like  proposed 
Article  XV,  Section  4  of  the  NASD  By- 
Laws,  sets  standards  of  conduct  for 
Directors  with  regard  to  conflicts  of 
interest.  Proposed  Section  4.15(b) 
addresses  conflicts  of  interests  in  non¬ 
adjudicatory  matters  in  a  manner 
consistent  with  the  By-Laws  for  the 
NASD  Board  and  the  Nasdaq  Board. 
Proposed  Section  4.15  provides  that  no 
contract  or  transaction  between  NASD 
Regulation  and  a  Director  or  officer,  or 
be^een  NASD  Regulation  and  any 
other  entity  in  which  a  Director  or 
officer  is  a  director  or  officer,  or  has  a 
financial  interest,  shall  be  void  or 
voidable  solely  for  this  reason  if:  (i)  The 
material  facts  pertaining  to  the 
Director’s  or  officer’s  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the  Board 
or  the  committee,  and  the  Board  or 
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committee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  (ii)  ffie  material 
facts  are  disclosed  or  become  known  to 
the  Board  or  committee  after  the 
contract  or  transaction  is  entered  into, 
and  the  Board  nr  committee  in  good 
faith  ratifies  the  contract  or  transaction 
by  the  affirmative  vote  of  a  majority  of 
the  disinterested  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
Director’s  or  officer’s  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  entitled  to  vote  thereon,  and 
the  contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  conunittee  that  authorizes  the 
contract  or  transaction. 

Article  V.  Compensation 

Proposed  Article  V,  Compensation,  is 
a  new  Article  that  parallels  proposed 
Article  X  of  the  NASD  By-Laws. 

Article  VL  Regional  Nominating 
Committees 

The  Association  proposes  to  add  a 
new  Article  VI,  Regional  Nominating 
Committees,  to  the  NASD  Regulation 
By-Laws.  The  procedures  for  regional 
nominations  are  currently  set  forth  in 
the  Delegation  Plan  and  in  NASD 
Regulation  Board  resolutions.  Proposed 
Article  VI  combines  and  expands  on 
those  procedures. 

As  noted  previously.  Industry 
Directors  who  serve  on  the  NASD 
Regulation  Board  represent  a  region 
designated  by  the  Board.  These 
Directors  are  initially  nominated  by  a  . 
Regional  Nominating  Committee.  Each 
Regional  Nominating  Committee 
presents  a  nominee  to  the  National 
Nominating  Committee  to  represent 
such  region  on  the  Board  of  Directors. 
The  Regional  Nominating  Committee 
acts  essentially  in  an  advisory  capacity 
because  only  the  National  Nominating 
Committee  may  formally  nominate  to 
the  NASD  Board  a  candidate  for 
Director  of  the  NASD  Regulation  Board. 
The  NASD  Board,  in  turn,  may  elect  or 
reject  the  candidates  nominated  by  the 
National  Nominating  Committee. 

Proposed  Article  ^  sets  forth  the 
following  procedures  for  the  regional 
nominating  process.  As  previously 
noted,  the  Board  designates  each  region. 
Each  region  has  a  Regicmal  Nominating 
Committee.  The  Regional  Nominating 
Committee  is  composed  of  two  members 
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horn  each  District  Committee  in  the 
region,  who  are  selected  by  their  District 
Nominating  Committee.  (See  discussion 
of  proposed  NASD  Regulation  By-Laws 
Article  Vin  for  a  description  of  how 
District  Committee  and  District 
Nominating  Committee  members  are 
elected.)  When  the  term  of  office  of  an 
Industry  Director  representing  a  region 
is  due  to  expire,  the  Secretary  of  NASD 
Regulation  notifies  the  appropriate 
Regional  Nominating  Committee,  which 
initiates  the  regional  nominating 
process. 

The  Regional  Nominating  Committee 
receives  from  the  Secretary  of  NASD 
Regulation  a  description  of  the  firms 
eligible  to  vote  in  the  Districts.  Firms 
eligible  to  vote  are  those  that  either  are 
headquartered  in  the  region  or  have  a 
brandi  office  in  the  region.  In  making 
nominations,  the  Regional  Nominating 
Committee  seeks  to  ensure  appropriate 
and  fair  representation  of  the  classes 
and  types  of  firms  eligible  to  vote  in  the 
region. 

Currently,  corporate  resolutions 
authorize  ffie  Re^onal  Nominating 
Committee  to  nominate  one  candidate 
for  the  consideration  of  the  NASD 
membership  in  the  region.  The 
Association  proposes  to  authorize  the 
Regional  Nominating  Committee  to 
nominate  more  than  one  candidate  so 
that  the  NASD  membership  in  the 
region  may  vote  on  a  nominee  to  present 
to  the  National  Nominating  Committee. 
(This  process  would  work  in  the  same 
marmOT  as  a  contested  nomination, 
which  is  described  below.) 

-Once  the  Regional  Nominating 
Committee  selects  a  nominee  (or 
nominees),  it  sends  notice  of  its 
nomination  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote.  The  Executive 
Representative  is  the  officer  or 
employee  of  the  member  who  casts 
votes  for  the  member  in  aU  nominations 
and  elections.  If  any  person  not 
nominated  wishes  to  contest  a 
nomination,  he  or  she  sends  notice  of 
intent  to  contest  to  the  Regional 
Nominating  Committee  or  the  Secretary 
of  NASD  Regulation  within  a  specified 
period.  Such  person  then  must  submit 
within  a  specified  period  a  written 
petition  signed  by  at  least  ten  percent  of 
the  members  eligible  to  vote  in  the 
region  supporting  such  person’s 
candidacy.  If  support  of  ten  percent  of 
the  membership  is  not  obtained  within 
the  requisite  time,  and  if  the 
Nominating  Committee  has  nominated 
only  one  candidate,  then  the  nominee  of 
the  Regional  Nominating  Committee  is 
presented  to  the  National  Nominating 
Committee. 
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If  the  Nominating  Committee 
nominates  more  thw  one  candidate,  or 
if  a  person  who  is  not  nominated 
obUdns  the  necessary  support,  then 
contested  nomination  procedures  apply. 
Under  these  procedures,  the  Association 

Eays  for  two  mailings  of  nomination 
terature  for  each  candidate,  and  the 
members  of  all  NASD,  Nasdaq,  and 
NASD  Regulation  Boards  and 
committees,  and  NASD,  Nasdaq,  and 
NASD  Regulation  staff,  are  proMbited 
from  expressing  views  on  the 
nomination.  However,  members  of  the 
Boards  and  committees  may  express 
views  if  they  make  it  clear  they  are 
acting  in  their  individual  capacities  and 
disclaim  any  intmition  to  conummicate 
in  an  official  capacity.  A  ballot  is  sent 
to  Executive  Representatives  of  the 
firms  eligible  to  vote,  and  specified 
procedures,  including  the  use  of  an 
independent  agent  to  qualify  returned 
ballots  and  count  votes,  are  then 
followed  to  determine  the  outcome  of 
the  nomination.  If  the  National 
Nominating  Committee  or  the  NASD 
Board  rejects  a  nominee  of  a  Regional 
Nominating  Committee,  the  Regional 
Nominating  Committee  goes  throi^  the 
regional  election  procedures  again  and 
si^mits  another  nominee  to  the 
National  Nominating  Committee. 

Article  Vn.  Officers,  Agents  and 
Eiiq>loyees 

Former  Article  IV,  Officers,  Agents 
and  Employees,  is  set  forth  as  proposed 
Article  Vn.  Former  Sections  4.1, 4.3, 

4.4,  and  4.5  were  renumbered, 
respectively,  as  7.1, 7.4,  7.5,  and  7.6. 
Qianges  to  these  sections  were  made 
only  as  necessary  to  conform  to  the 
proposed  definitions  in  proposed 
Article  I  and  other  drafting  conventions. 
The  Association  proposes  to  add  a  new 
Section  7.2,  Absence  of  the  President,  to 
provide  a  standard  operational 
mechanism  in  the  event  of  the 
President’s  inability  to  act,  absence,  or 
a  vacancy  in  the  position,  in  conformity 
with  proposed  Article  8,  Section  2  of  the 
NASD  By-Laws.  In  proposed  Section 
7.3,  the  Association  proposes  a 
conforming  change  to  clarify 
supervision  and  control  of  agents  and 
employees.  (Proposed  NASD  By-Laws 
Article  Vin,  Section  3,  and  Proposed 
Nasdaq  By-Laws  Article  VI,  Se^on  6.3.) 

Article  VIII.  District  Committees  and 
District  Nominating  Committees 

Proposed  Article  Vin,  District 
Committees  and  District  Nominating 
Committees,  is  a  new  Article.  Proposed 
Article  Vin  authorizes  the  Board  to 
designate  districts  and  sets  forth 
pnx^ures  for  the  members  within  each 
district  to  elect  a  District  Committee  and 


a  District  Nominating  Committee.  The 
language  of  proposed  Article  VDI  is 
drawn  from  former  Article  Vni  of  the 
NASD  By-Laws,  which  authorized  ilte 
NASD  Board  to  form  such  committees. 
Proposed  Article  Vin  is  drafted  to 
conform  to  the  Undertakings. 

Specifically,  under  Propos^  Article 
Vin,  Section  8.2,  the  role  of  the  District 
Committee  members  is  limited  to 
serving  as  panelists  in  disciplinary 
proceedings  in  accordance  with  the 
Rule  9200  Series,  recommending  policy 
and  rule  changes  to  the  NASD 
Regulation  Boi^,  and  selecting 
members  of  the  Regional  Nominating 
Committees  in  a  manner  consistent  with 
the  proposed  NASD  Regulation  By- 
Laws.  (Proposed  NASD  Regulation  By- 
Laws  Article  VI.) 

Election  proc^ures  for  District 
Committees  and  District  Nominating 
Committees  currently  are  set  forth  in 
corporate  resolutions.  The  Association 
proposes  to  add  these  procedvues,  with 
further  clarifications  and  detail,  to  the 
By-Laws  in  proposed  Article  Vffi.  The 
procedures  conform  to  the  nomination 
procedures  in  proposed  Article  VI. 

Proposed  Article  Vin  sets  forth  the 
following  procedures  for  district 
elections.  In  May  of  each  year,  each 
District  Nominating  Com^ttee  solicits 
candidates  to  fill  the  vacancies 
anticipated  to  occur  on  its  District 
Committees  as  well  as  candidates  to 
serve  on  the  following  year’s  District 
Nominating  Committee.  (District 
Nominating  Committee  members  serve  a 
one-year  term,  while  District  Committee 
members  serve  a  three-year  term.)  The 
District  Nominating  Committee  receives 
frnm  the  Secretary  of  NASD  Regiilation 
a  description  of  the  firms  eligible  to  vote 
in  the  district.  Firms  eligible  to  vote  are 
those  that  either  are  headquartered  in 
the  district  or  have  a  branch  office  in  the 
district.  In  making  nominations,  the 
District  Nominating  Committee  seeks  to 
ensiue  appropriate  and  fair 
representation  of  the  classes  and  types 
of  firms  eligible  to  vote  in  the  district. 

Current  corporate  resolutions 
authorize  the  District  Nominating 
Committee  to  nominate  one  candidate 
for  each  vacancy.  The  Association 
proposes  to  authorize  the  District 
Nominating  Committee  to  nominate 
more  than  one  candidate  per  vacancy. 

'  (This  process  would  trigger  contested 
election  procedures,  which  woric  like 
the  contested  nomination  procedures 
described  above.) 

Once  the  District  Nominating 
Conunittee  selects  its  nominees,  it  sends 
notice  of  its  slate  to  the  District 
Committee  and  the  Executive 
Representative  of  each  firm  eligible  to 
vote.  If  any  person  not  nominated 


wishes  to  contest  an  election,  he  or  she 
sends  notice  of  intent  to  contest  to  the 
District  Director  or  the  Secretary  of 
NASD  Regulation  within  a  specified 
period.  Such  person  then  must  submit 
within  a  specified  period  a  written 
petition  evidencing  support  for  such 
contest  by  at  least  ten  percent  of  the 
members  eligible  to  vote  in  the  district. 

If  the  person  does  not  obtain  ten  percent 
support  for  a  contest  within  the 
requisite  period,  or  if  the  District 
Nominating  Committee  has  not 
nominated  more  candidates  than  there 
are  vacancies,  then  nominees  of  the 
District  Nominating  Committee  are 
deemed  elected,  and  the  election 
process  is  finished. 

If  the  District  Nominating  Committee 
nominates  more  candidates  than  there 
are  vacancies,  or  if  a  person  obtains  the 
necessary  support  for  a  contest,  then 
contested  election  procedures  apply. 
These  procedures  conform  to  the 
procedures  for  contested  regional 
nominations.  See  discussion  of 
Proposed  NASD  Regulation  By-Laws, 
Article  VI.  The  canffidates  for  District 
Committee  membership  receiving  the 
largest  niunber  of  votes  cast  in  the 
district  for  that  office  are  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equals  the 
number  of  vacancies  on  the  District 
Committee.  The  candidates  for  District 
Nominating  Committee  membership 
receiving  the  largest  number  of  votes 
cast  in  the  district  for  that  office  are 
declared  elected  such  that  the  number 
of  candidates  declared  elected  equals 
the  niunber  of  vacancies  on  the  District 
Nominating  Committee. 

Article  IX.  Indemnification 

Current  Article  V,  Indemnification,  is 
renumbered  as  proposed  Article  IX. 
Sections  5.1  ffirou^  5.5  are  combined, 
amended,  and  renumbered  as  proposed 
Section  9.1,  and  current  Section  5.6  is 
renumbered  as  proposed  Section  9.2. 
The  Association  proposes  to  make  the 
indemnification  policies  for  all  three 
corporate  entities  identical.  Therefore, 
proposed  Sections  9.1  and  9.2  conform 
to  proposed  Article  VII,  Sections  7.1  and 
7.2  of  Nasdaq  By-Laws  and  the 
provisions  for  indemnification  in  the 
NASD's  Restated  Certificate  of 
Incorporation. 

NASD  Regulation  By-Laws  provide 
for  the  indemnification  of  and 
advancement  of  expenses  to  persons 
named  or  threaten^  to  be  named  as  a 
party  to  any  civil,  administrative,  or 
investigative  proceeding  because  such 
person  is  or  was  a  Director,  officer, 
employee,  or  agent  of  the  corporation. 
The  By-Laws  also  provide  that:  (1)  The 
right  of  indemnification  is  not  exclusive 
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of  any  other  right  the  person  may  have; 

(2)  the  amount  of  indemnification  is 
reduced  by  the  amount  the  indemnified 
person  coUects  fit>m  another  source;  and 

(3)  NASD  Regulation  has  the  power  to 
purchase  and  maintain  indemnification 
insurance. 

The  Association  proposes  to  modify 
NASD  Regulation’s  By-Laws  to  make 
indemnification  and  advancement  of 
expenses  to  agents  discretionary  with 
the  Board  rather  than  mandatory,  in 
order  to  permit  the  Board  to  determine 
whether  indemnification  is  appropriate 
under  the  particular  circumstances. 
Indemnification  of  non-ofiicer 
employees  remains  the  presumption. 
However,  the  Association  proposes  to 
authorize  the  Board  to  refuse  to  advance 
expenses  to  an  employee  if:  (1)  The 
employee  (i)  acted  in  bad  faith,  or  (ii) 
did  not  act  in  a  manner  that  the 
employee  believed  to  be  in  or  not 
opposed  to  the  best  interests  of  NASD 
Regulation;  (2)  with  respect  to  a 
criminal  matter,  the  employee  believed 
or  had  reasonable  cause  to  believe  that 
his  or  her  conduct  was  unlawful;  or  (3) 
the  employee  breached  his  or  her  duty 
to  NASD  Regulation.  Finally,  the 
Association  proposes  to  add  a  provision 
requiring  NASD  Regulation,  in  response 
to  a  written  claim  for  indemnification  or 
advancement,  to  make  such  payment 
within  60  days  of  the  claim. 

While  it  is  a  common  corporate 
practice  to  provide  for  discretionary 
indemnification  of  employees  (as  well 
as  agents),  NASD  Regidation  believes 
that  it  is  essential  that  employees  have 
confidence  that  they  will  be 
indemnified  in  the  event  they  are 
named  in  any  proceeding  resulting  from 
actions  taken  in  good  faith.  At  the  same 
time,  NASD  Regulation  believes  it  is 
essential  that  the  Board  have  the 
opportimity  to  evaluate  and  deny 
advancement  of  expenses  if  it 
determines  the  action  was  not  taken  in 
good  faith  or  if  the  person  had  reason  to 
believe  the  action  was  illegal  or 
breached  a  duty  to  the  corporation. 

Article  X.  Capital  Stock 

Current  Article  VI,  Capital  Stock,  is 
reniunbered  as  proposed  Article  X.  The 
Association  proposes  to  add  a  new 
Section  10.1,  recognizing  the  NASD’s 
status  as  sole  stoc^older.  Ciirrent 
Sections  6.1  through  6.7  are  reniunbered 
as  proposed  Section  10.2  through  10.8. 
The  Association  proposes  certain 
changes  only  to  conform  the  proposed 
Article  to  the  drafting  conventions  and 
stylistic  changes  incorporated  generally 
in  the  NASD  By-Laws,  the  NASD 
Regulation  By-Laws,  and  the  Nasdaq  By- 
]  Laws.  There  are  no  substantive  changes 
to  proposed  Article  X.  In  proposed 


Section  10.8,  the  Association  proposes 
to  delete  detailed  provisions  of 
Delaware  law  for  the  fixing  of  record 
dates,  which  are  more  useful  to 
corporations  with  more  than  one 
stockholder,  and  instead  provide  that  a 
record  date  may  be  fixed  in  accordance 
with  Delaware  law. 

Article  XI.  Miscellaneous  Provisions 

Current  Article  Vn,  Miscellaneous 
Provisions,  is  renumbered  as  proposed 
Article  XI.  There  are  no  substantive 
changes  in  proposed  Article  XI.  Current 
Sections  7.1,  7.2,  7.3,  7.4,  and  7.5  are 
proposed  to  be  reniunbered, 
respectively,  as  Sections  11.1, 11.2, 

11.3.,  11.4,  and  11.5. 

Article  XII.  Amendments;  Emergency 
By-Lauvs 

Current  Article  VIB,  Amendments; 
Emergency  By-Laws,  is  renumbered  as 
proposed  Article  Xn.  There  are  no 
substantive  changes  in  Article  XU. 
Current  Sections  8.1,  8.2,  and  8.3  are 
proposed  to  be  renumbered, 
respectively,  as  Sections  12.1,12.2,  and 
12.3. 

(iii)  Proposed  Changes  to  Nasdaq  By- 
Laws 

Nasdaq  adopted  its  current  By-Laws 
on  October  27, 1993.  These  By-Laws 
were  drafted  to  comply  with  the 
requirements  of  Delaware  law  and  to 
indude  more  detailed  provisions 
describing  the  powers  of  the  Board  and 
the  corporation’s  officers,  employees, 
and  agents.  Nasdaq’s  By-Laws  have  not 
previously  been  filed  with  the 
Commission.  The  Association  proposes 
to  amend  the  Nasdaq  By-Laws  to  ' 
conform  them  to  the  proposed  NASD 
and  NASD  Regulation  By-Laws,  where 
appropriate,  and  to  certain  other 
changes  proposed  for  the  Rules  of  the 
Assodation.  Significant  changes  to 
Nasdaq’s  By-Laws  are  describe  below. 
Minor,  non-substantive  changes  and 
changes  to  reflect  drafting  conventions 
are  not  described. 

Artide  L  Definitions 

The  Assodation  proposes  to  add  a 
new  Artide  I,  Definitions.  As  noted 
previously,  the  Assodation  proposes 
that  the  By-Laws  for  each  corporate 
entity  have  a  fiiee-standing  set  of 
definitions.  Therefore,  the  Assodation 
proposes  to  add  the  following 
definitions,  which  conform  to 
definitions  proposed  for  indusion  in  the 
NASD  and  NASD  Regulation  By-Laws: 
“Act”;  “Board”;  “broker”; 
“Commission”;  “day”;  “dealer”; 
“Delaware  law”;  “Dielegation  Plan”; 
“Diredor”;  “Industry  Director”  or 
“Industry  committee  member”; 


“NASD”;  “NASD  Board”;  “NASD 
Regulation”;  “Nasdaq”;  “National 
Nominating  Committee’*;  “Non-Industry 
Director”  or  “Non-Industry  committee 
member”;  “Public  Director”  or  “Public 
committee  member”;  and  “Rules  of  the 
Assodation”  or  “Rules.” 

Artide  n.  Offices 

Current  Article  I,  Offices,  is 
renumbered  as  proposed  Article  0,  and 
the  Sections  are  renumbered 
accordingly. 

Artide  m.  Meetings  of  Stockholders 

Current  Article  n.  Meetings  of 
Stockholders,  is  renumbered  as 
proposed  Artide  in  and  conformed  to 
the  changes  in  proposed  Article  IB  of 
the  NASD  Regulation  By-Laws. 

Artide  IV.  Board  of  Directors 

Current  Artide  IB,  Board  of  Directors, 
is  renumbered  as  proposed  Article  IV. 
The  changes  in  proposed  Artide  IV  are 
designed  to  conform  it,  as  appropriate, 
to  proposed  Article  IV  of  the  NASD 
Regulation  By-Laws,  with  the  foUowing 
exceptions.  First,  the  number, 
qualifications,  and  election  of  the 
Directors  reflects  the  current  provisions 
of  the  Delegation  Plan.  See  Delegation 
Plan  IB.B  and  Proposed  Nasdaq  By- 
Laws  Sections  4.2  through  4.4.  Seamd, 
like  the  NASD  Regulation  Board,  the 
Nasdaq  Board  is  chvided  into  three 
classes,  except  that  the  terms  of  office  of 
the  Directors  of  Nasdaq  Board  are  set  to 
expire  beginning  in  1998,  rather  than 
1997.  Th^,  proposed  Section  4.14 
concerning  Committees,  largely 
paraUels  the  same  provision  in  the 
NASD  Regulation  By-Laws,  except  the 
Nasdaq  By-Laws  authorize  only  one 
specific  committee,  an  Executive 
Committee.  (Other  provisions 
concerning  Nasdaq  committees  remain 
in  proposed  Section  BI.D.  of  the 
Delegation  Plan.) 

Fourth,  Proposed  Section  4.15,  like 
proposed  Artide  XV,  Section  4  of  the 
NASD  By-Laws,  sets  standards  of 
conduct  for  Directors  with  regard  to 
conflicts  of  interest  Proposed  Section 
4.15(b)  addresses  conflicts  of  interests  in 
non-adjudicatory  matters  in  a  maimer 
consistent  with  the  By-Laws  for  the 
NASD  Board  and  the  NASD  Regulation 
Board.  Proposed  Section  4.15  provides 
that  no  contract  or  transaction  between 
Nasdaq  and  a  Director  or  officer,  or 
between  Nasdaq  and  any  other  entity  in 
which  a  Director  or  officer  is  a  director 
or  officer,  or  has  a  finandal  interest, 
shaB  be  void  or  voidable  solely  for  this 
jeason  if:  (i)  The  material  facts 
pertaining  to  the  Director’s  or  officer’s 
relationship  or  interest  and  the  contract 
or  transaction  are  disdosed  or  are 
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known  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Directors; 

(ii)  the  material  facts  are  disclosed  or 
become  known  to  the  Board  or 
committee  after  the  contract  or 
transaction  is  entered  into,  and  the 
Board  or  committee  in  good  faith  ratifies 
the  contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterred  Directors:  or  (iii)  the 
material  facts  pertaining  to  the 
Director’s  or  officer’s  relationship  or 
interest  and  the  ccmtiact  or  transaction 
are  disclosed  or  are  known  to  the 
stockholder  entitled  to  vote  thereon,  and 
the  contract  or  tzansacidon  is  specifically 
approved  in  good  faith  by  vote  of  the 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  or 
of  a  committee  that  authorizes  the 
contract  or  transaction. 

In  addition,  in  proposed  Section 
4.1S(a),  Conflicts  of  ffiterest;  Contracts 
and  Transactions  Involving  Directors, 
there  is  no  cross-reference  to  the  Rules 
of  the  Association  because  the  present 
Nasdaq  rules  do  not  include  particular 
disqualification  standard  for  Nasdaq 
proceedings  as  has  been  included  in  the 
proposed  Rule  9160  Series  for  NASD 
Regulation  disciplinary  proceedings. 
Finally,  proposed  Section  4.17, 
Communication  of  Views  Regarding 
NASD  or  NASD  Regulation  Elections  Or 
Nomination,  holds  Nasdaq  and  its 
Board,  committee,  and  staff  to  the  same 
standards  proposed  for  NASD  and 
NASD  Relation  with  respect  to 
contested  elections  or  nominations. 
(Proposed  NASD  By-Laws  Article  VII, 
Sections  11  and  12,  and  Proposed  NASD 
Regulation  By-Laws  Article  VI,  Sections 
6.14  and  6.19,  and  Article  VIII,  Sections 
8.21  and  8.26.) 

Article  V.  Compensation 

Article  V,  Compensation,  is  a  new 
Article  that  conforms  with  proposed 
Article  X  of  the  NASD  By-Laws  and 
proposed  Article  V  of  the  NASD 
Relation  By-Laws. 

Article  VI.  Officers,  Agents  and 
Employees 

Current  Article  IV,  Officers,  Agents 
and  Employees,  is  renumbered  as 
propos^  Article  VI,  and  the  Sections 
are  reniunbered  accordingly.  Only  one 
substantive  change  is  proposed. 
Proposed  Section  6.3  (current  Section 
4.3),  Subordinate  Officers,  Agents,  or 
Employees,  includes  a  provision  that 
claves  that  agents  and  employees  of 
Nasdaq  are  under  the  supervision  and 


control  of  the  officers  of  Nasdaq,  unless 
the  Nasdaq  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  tmder  its  supervision  and  control. 
(Proposed  NASD  By-Laws  Article  Vin, 
Section  3  and  Proposed  NASD 
Regulation  By-Laws  Article  VO.  Section 
7.3.) 

Article  Vn.  IndemnificatioB 

Current  Article  V,  Indemnification,  is 
renumbered  as  proposed  Article  Vn, 
and  the  Sections  are  renumbered 
accordingly.  Proposed  Article  vn 
conforms  to  the  provisions  for 
indemnification  in  the  NASD’s  Restated 
Certificate  of  Incorporation  and 
proposed  Article  IX  of  the  NASD 
Regulation  By-Laws.  As  noted  above, 
the  Association  proposes  to  make  the 
indemnification  policies  for  all  three 
corporate  entities  identical. 

Current  Article  V  provides  for  the 
mandatory  indemnification  of  persons 
made  or  threatened  to  be  made  a  party 
to  any  dvil,  administrative,  or 
investigative  proceeding  by  reason  of 
the  fact  that  he  or  she  was  a  director  or 
officer  of  the  corporation.  Advancement 
of  expenses,  and  the  indemnification  of 
employees  and  agents,  is  discretionary. 
Cunent  Article  V  also  provides  that  (1) 
the  right  of  indemnification  is  not 
exclusive  of  any  other  right  the  person 
may  have;  (2)  the  amount  of 
indemnification  is  reduced  by  the 
amoimt  an  indemnified  person  collects 
fiom  another  source;  and  (3)  Nasdaq  has 
the  power  to  purchase  and  maintain 
indemnification  instirance. 

The  Association  proposes  to  modify 
current  Article  V  in  the  same  maimer 
and  for  the  same  reasons  set  forth  in  the 
discussion  of  proposed  Article  DC  of  the 
NASD  Regulation  By-Laws. 

Article  Vm.  Capital  Stock 

Current  Article  VI,  Capital  Stock,  is 
renumbered  as  proposed  Article  VIII. 
The  Association  proposes  changes  to 
conform  to  those  set  forth  for  proposed 
Article  X  of  the  NASD  Regulation  By- 
Laws. 

Article  DC.  Misfxllaneous  Provisions 

Current  Article  VII,  Miscellaneous 
Provisions,  is  renumbered  as  proposed 
Article  DC,  and  the  Sections  are 
renumbered  accordingly.  There  are  no 
substantive  changes. 

Article  X.  Amendments;  Emergency  By* 
Laws 

Current  Article  VIII,  Amendments; 
Emergency  By-Laws,  is  renumbered  as 
proposed  Article  X,  and  the  Sections  are 
renumbered  accordingly.  There  are  no 
substantive  changes. 


c.  Proposed  Changes  to  the  Delegation 
Plan  and  Restated  Certificates  of 
Incorporation 

Hie  Association  proposes  to  amend 
the  Delegation  Plan  to  delete  provisions 
added  to  the  By-Laws  of  the  NASD, 
NASD  Regulation,  and  Nasdaq. 
Specifically,  in  Section  I.A.,  the 
definitions  of  Industry,  Non-Industry, 
and  Public  Ckivemors,  Directors,  and 
committee  members  are  deleted  and 
instead  cross-reference  the  By-Laws  of 
the  NASD,  NASD  Regulation,  and 
Nasdaq,  where  the  Association  proposes 
to  define  such  terms.  (Proposed  NASD 
By-Laws  Article  I;  Proposed  NASD 
Regulation  By-Laws  Article  I;  and 
Proposed  Nasdaq  By-Laws  Article  I.) 

Similarly,  the  Association  proposes  to 
delete  Section  I.C.,  I.D.,  n.B.,  III.B.,  and 
parts  of  n.D.  and  III.D.,  which  address 
the  composition  of  the  Boards, 
elections,  terms  of  office,  vacancies, 
disqualification  due  to  change  in 
classification,  and  the  composition  and 
authority  of  certain  committees  because 
the  Association  proposes  to  include 
these  provisions  in  the  appropriate  By- 
Laws.  (Proposed  NASD  By-Laws  Article 
vn.  Sevens  4,  5, 6,  7,  9,  and  10; 
Proposed  NASD  Regulation  By-Laws 
Article  IV,  Sections  4.2,  4.3, 4.4, 4.5, 4.8, 
4.9  and  4.14;  and  Proposed  Nasdaq  By- 
Laws  Article  IV,  Sections  4.2.,  4.3,  4.4, 
4.5,  4.8, 4.9  and  4.14.)  With  respect  to 
committees,  the  Association  proposes  to 
include  in  the  appropriate  By-Laws  or 
in  the  Delegation  Plan  the 
compositional  requirements  for 
specified  committees  as  provided  in  the 
Undertakings.  Generally,  if  the 
committee  consists  solely  of  Directors  or 
Governors,  the  Association  proposes  to 
include  provisions  describing  the 
committee’s  powers  and  compositional 
requirements  in  the  appropriate 
corporate  By-Laws.  If  the  committee 
consists  of  Directors  or  Governors  as 
well  as  other  members,  the  Association 
proposes  to  include  provisions 
desoribing  the  committee’s  powers  and 
compositional  requirements  in  the 
Delegation  Plan.  Thus,  the  Association 
proposes  to  add  provisions  regarding 
the  powers  and  composition  of  the 
Market  Regulation  Committee  and  the 
National  A^itration  and  Mediation 
Committee  as  proposed  Section  II.C.  of 
the  Delegation  Plan. 

The  Association  proposes  to  amend 
Section  II.A.l.f.  to  specify  that  NASD 
Regulation  will  establish  procedures  to 
consider  requests  by  members, 
associated  person,  and  members  of  the 
public  that  NASD  Regulation  initiate 
formal  disciplinary  action.  This 
provision  is  discussed  below  in 
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connection  with  the  discussion  of  the 
proposed  deletion  of  current  Rule  8120. 

The  Association  proposes  to  amend 
Section  n.C.,  which  sets  forth  certain 
NASD  Regulation  Board  review 
procedures,  by  deleting  specific 
procedures  that  are  set  fmth  in  the 
proposed  Rule  9000  Series.  Instead,  the 
Rules  of  the  Association  are  cross- 
referenced. 

Finally,  the  Association  proposes  to 
clarify  tl^t  both  NASD  Regulation  and 
Nasdaq  are  responsible  for  operating 
Stockwatch.  Therefore,  new  Sections 
n.A.l.t.  and  in.A.l.o.  are  added  and  the 
Section  pertaining  to  Stockwatch  is 
renumbered  as  Section  IV  of  the 
Delegation  Plan. 

The  Association  also  proposes  to 
amend  the  Certificates  of  Incorporation 
for  the  NASD.  NASD  Regulation,  and 
Nasdaq.  This  is  the  first  time  the 
Association  has  filed  the  Certificates  of 
Incorporation  for  NASD  Regulation  and 
Nasdaq  with  the  Commission.  The 
Association  proposes  to  revise  the  three 
Certificates  to  conform  them  to  the 
proposed  changes  to  the  By-LawS  of  the 
thrro  corporations  and  other  proposed 
rule  changes  and  to  make  the 
Certificates  more  consistent  with  one 
another.  No  substantive  changes  are 
intended. 

d.  Proposed  Changes  to  Rules  0120  and 
0121 

The  Association  proposes  to  add  four 
new  definitions  to  Rule  0120,  which 
provides  definitions  of  general 
applicability,  and  amend  one  definition. 
Ihe  four  definitions  that  the  Association 
proposes  to  add  are:  "NASD,”  “NASD 
Relation,”  “Nasdaq,”  and  “National 
Business  Conduct  Committee.”  NASD, 
NASD  Regulation,  and  Nasdaq  are  the 
same  terms  defined  in  the  By-Laws  of 
the  NASD,  NASD  Regulation,  and 
Nasdaq.  The  Association  proposes  to 
define  these  terms  in  Rule  0120,  to  aid 
a  person  reading  the  Rules  of  the 
Association  and  any  future  drafter  of  a 
Rule.  The  Association  proposes  to  add 
the  term  “National  Business  Conduct 
Committee”  to  avoid  duplicating  the 
definition  in  several  proposed  Rule 
Series  and  to  aid  the  reader.  The  term 
is  defined  in  the  current  Rule  9120  and 
used  in  other  series  of  the  Rules  (e.g., 
the  Rule  1010  Series). 

The  Association  intends  to  amend  one 
currently  defined  term,  “Rules,”  to 
‘“Rules”  or  “Rules  of  the  Association’,” 
and  to  clarify  the  definition.  The  new 
definition  clarifies  that  the  terms 
“Rules”  and  “Rules  of  the  Association” 
are  synonymous  and  that  the  definition 
includes  any  Rule  set  forth  as  a 
numbered  Rule  in  the  NASD  Manual. 


Finally,  paragraph  (j)  is  relettered  as 
proposed  paragraph  (n),  paragraph  Qc)  is 
relettered  as  proposed  paragraph  (o), 
paragraph  (1)  is  reletter^  as  propos^ 
paragraph  (p),  and  paragraph  (m)  is 
reletter^  as  proposed  paragraph  (q). 

The  Association  proposes  to  amend 
current  Rule  0121  to  clarify  that  the 
definitions  in  the  NASD  By-Laws  apply 
unless  a  Rule  indicates  otherwise. 

e.  Proposed  IM-2210-4 

The  Association  proposes  to  add  IM- 
2210-4  as  a  filed  interpretation  of  Rule 
2210.  IM-2210-^  is  based  on  a 
resolution  of  the  NASD  Board  of 
Directors  that  currently  is  included  in 
Article  XVI,  Section  2  of  the  NASD  By- 
Laws,  which  concerns  the  use  of  the 
Association’s  name  by  members. 

Because  the  Association  will  no  longer 
include  corporate  resolutions  with  &e 
By-Laws,  the  Association  proposes  to 
convert  the  resolution  into  interpretive 
material  for  Rule  2210,  which  addresses 
members’  communications  with  the 
public.  In  addition,  the  language  of  the 
resolution  is  clarified  and  reorganized  to 
make  it  easier  to  read  and  imderstand. 

f.  Proposed  Changes  to  the  Membership 
Application  Procedrues  in  the  Rule 
1010  Series 

The  Rule  1010  Series  sets  forth 
procedures  for  processing  membership 
applications.  The  Rule  1010  Series  is 
revised  to  reflect  the  recommendations 
of  the  Implementation  Plan  and  to 
comply  with  Undertakings  4  and  5.  The 
Implementation  Plan  reconunended  that 
the  NASD  strive  to  bring  about  greater 
national  uniformity  and  coordination  in 
the  membership  application  process  and 
lighten  the  National  Business  Conduct 
Conunittee’s  workload  in  order  to  allow 
the  National  Business  Conduct 
Committee  to  assist  in  providing  such 
uniformity.  Undertaking  4  requires  the 
NASD  to  “provide  for  the  autonomy  and 
independence  of  the  regulatory  staff 
*  *  *  such  that  the  staff,  subject  only  to 
the  supervision  of  the  Board  of 
Governors  of  the  NASD  and  the  Board 
of  Directors  of  NASDR  *  *  *  has  sole 
discretion  to  handle  the  approved  of 
applications  for  membership.” 
Undertaking  4  also  requires  that  the 
District  Business  Conduct  Conunittees 
no  longer  be  involved  in  reviewing  or 
approving  membership  applications. 
Undertakhig  5  requires  that  the 
Association  “promulgate  and  apply  on  a 
consistent  basis  uniform  standing  for 
regulatory  and  other  access  issues,  such 
as  admission  to  the  NASD  as  a  member 
firm,  and  conditions  to  becoming  a 
marinet  maker;  and  institute  safeguards 
to  ensrue  fair  and  evenhanded  access  to 
all  services  and  facilities  of  the  NASD.” 


(i)  Current  Rules 

Under  the  current  Rule  1010  Series,  a 
prospective  member  files  a  membership 
application  with  the  district  office  in  the 
district  in  which  it  intends  to  have  its 
principal  place  of  business.  A 
Subcommittee  is  designated  by  the 
District  Committee  to  render  a 
determination  on  the  application. 

Current  Rule  1011  specifies  a  short  list 
of  documents  and  information  to  be 
provided  with  the  application  and 
generally  permits  the  district  office  to 
request  any  other  relevant  information 
or  documents.  If  the  applicant  fails  to 
respond  to  a  request  for  information  by 
the  district  office  or  responds  to  such  a 
request  in  a  materially  inadequate 
manner,  the  Rule  provides  that  the 
application  terminates,  imless  the 
Subcommittee  determines  otherwise. 

Before  an  applicant  is  admitted  to 
membership,  current  Rule  1011  requires 
that  the  applicant  participate  in  a  pre- 
membership  interview,  '^e  Association 
has  one  year  fiom  the  date  of 
application  to  complete  the  pre- 
membmship  interview  process.  During 
the  pre-membership  interview,  there  is 
a  review  of  the  applicant’s:  (1)  Business 
plan;  (2)  capital  arrangements;  (3) 
prop<»ed  record  keeping  system;  (4) 
proposed  internal  procedures;  (5) 
familiarity  with  Rules  of  the  Ass^ation 
and  fedei^  securities  laws;  and  (6) 
capability  to  properly  conduct  the  type 
of  business  intended  in  \'iew  of  (a)  The 
number,  experience,  and  qualifications 
of  persons  to  be  associated  with  the 
applicant  at  the  time  of  its  admission  to 
membership,  (b)  the  applicant’s  plaimed 
facilities,  (c)  arrangements  with  banks 
and  clearings  corporations,  (d) 
supervisory  personnel,  methods,  and 
procedures,  and  (e)  other  factors 
relevant  to  the  scope  and  operation  of 
the  applicant’s  business.  The  applicant 
is  required  to  demonstrate  “the 
appropriateness  of  its  admission  to 
membership  in  the  Association  to 
conduct  the  type  of  business  intended 
in  the  manner  specified  in  its 
submission.” 

Within  30  days  after  the  pre¬ 
membership  interview  or  the  receipt  of 
any  additional  documents  request^, 
wffichever  is  later,  the  Subcommittee 
notifies  the  applicant  whether  its 
application  is  granted,  denied,  or 
granted  subject  to  restrictions  on  its 
business  activities.  If  restrictions  are 
imposed  at  this  stage  or  after  appeal  or 
review  under  Rule  1012,  the  applicant 
must  execute  a  writtm  agreement  to 
abide  by  any  restrictions  imposed  and  to 
obtain  ffie  Association’s  approval  before 
modifying  its  business  activities  in  any 
way  inconsistent  with  the  agreement. 
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Under  current  Rule  1012,  the 
applicant  may  request  that  the  full 
Ehstrict  Gnnmittee  review  the 
Subcommittee’s  determination.  The 
applicant  may  request  a  hearing  before 
a  separate  Hearing  Subcommittee  of  the 
District  Committee.  No  member  of  the 
Subcommittee  that  rendered  the  initial 
determination  on  the  application  may 
participate  in  the  determination  of  the 
District  Committee.  After  review,  the 
District  Committee  determines  wdiether 
the  application  should  be  granted, 
denied,  or  granted  subject  to 
restrictions. 

The  applicant  may  appeal  the  full 
District  Committee’s  decision  to  the 
National  Business  Conduct  Committee, 
or  the  National  Business  Conduct 
Committee  on  its  own  motion  may  call 
the  decision  for  review.  The  applicant 
has  the  right  to  appear  before  the 
National  Business  Conduct  Committee 
and  may  supplement  the  record;  the 
Naticmal  Business  Conduct  Committee 
may  require  the  applicant  to  appear  and 
provide  addition^  information.  Unless 
the  NASD  Board  calls  the  membership 
application  proceeding  for  discretionary 
review,  the  National  Business  Conduct 
Committee  notifies  the  applicant 
whether  its  application  is  granted, 
denied,  or  granted  subject  to 
restrictions,  and  the  National  Business 
Conduct  Committee’s  action  constitutes 
final  action  of  the  Association.  The 
applicant  may  apply  for  review  by  the 
Commission. 

A  Governor  of  the  NASD  Board  may 
call  a  determination  of  the  National 
Business  Conduct  Committee  on  a 
membership  application  for  review.  The 
NASD  Board  may  affirm,  modify,  or 
reverse  the  National  Business  Conduct 
Committee’s  determination,  and  the 
Board’s  determination  constitutes  final 
action  of  the  Association.  The  applicant 
may  apply  for  review  by  the 
Commission. 

Under  current  Rule  1013,  a  member 
may  request  that  the  Association  remove 
or  modify  any  restrictions  imposed  on 
its  business  activities  as  a  result  of  the 
membership  admission  process.  The 
request  must  be  filed  in  writing  and 
reviewed  by  a  Subcommittee  of  the 
District  Committee  of  the  district  in 
which  the  member  currently  has  its 
principal  place  of  business.  The  member 
must  ^monstrate  that  such  action  is 
appropriate  in  light  of  the  criteria  in 
current  Rule  1013.  The  Subcommittee 
considers  the  circumstances  that  gave 
rise  to  the  imposition  of  the  restrictions, 
the  operations  of  the  member  since  the 
imposition  of  the  restrictions,  and  any 
new  evidence  submitted  in  connection 
with  the  request.  The  District 
Committee,  the  National  Business 


Conduct  Committee,  and  the  NASD 
Board  may  review  a  modification  of 
restrictions  approved  by  the 
Subcommittee  pursuant  to  the 
procedures  for  reviewing  a  membership 
application  imder  current  Rule  1012.  If 
the  Subcommittee  denies  a  request  to 
remove  or  modify  restrictions,  the 
member  may  file  a  request  for  review 
with  the  District  Committee.  The 
District  Committee’s  determination  is 
subject  to  appeal  or  review  pursuant  to 
current  Rule  1012. 

Under  current  Rule  1014,  if  the 
ownership  or  control  of  a  member 
changes,  the  Association  may  condition 
continuance  in  membership  on  prompt 
compliance  with  the  pre-membership 
procedures  contained  in  current  Rules 
1011  through  1015. 

Under  current  Rule  1015,  a  member 
must  notify  the  Association  of  certain 
mergers,  acquisitions,  or  other  changes 
in  equity  ownership  or  partnership 
capital  within  10  business  days  after  the 
event. 

(ii)  Proposed  New  Rules 

The  proposed  rule  change 
substantially  alters  ourent  membership 
procedures.  First,  consistent  with 
Undertaking  4,  the  proposed  rule 
change  shifts  the  authority  to  render  an 
initid  decision  on  a  membership 
application  from  the  District 
Committees  to  the  Department  of 
Member  Regulation  (“Department”)  of 
NASD  Regulation.  S^ond,  consistent 
with  Undertaking  5,  the  proposed  rule 
change  sets  forth  in  greater  detail  the 
information  that  must  be  submitted  with 
a  membership  application,  sets  forth 
more  detailed  and  objective  standards 
for  rendering  a  decision  on  a 
membership  application,  and  requires 
that  any  restrictions  placed  on  an 
Applicant’s  business  activities  be 
specifically  related  to  a  particular 
standard  and  that  the  rationale  for  such 
restrictions  be  clearly  articulated.  Third, 
the  proposed  rule  change  sets  forth 
additional  details  about  membership 
application  procediures  and  generally 
]Hovides  more  procedural  rights  to 
Applicants,  including  time  limits  by 
which  the  Department,  and  if 
applicable,  the  National  Business 
Conduct  Committee,  the  NASD 
Regulation  Board,  and  the  NASD  Board 
must  issue  a  decision.  Finally,  various 
other  time  limits  are  imposed 
throughout  the  admission  process  to 
ensure  that  applications  are  acted  on 
promptly.  These  changes  will  help  bring 
about  greater  national  uniformity  and 
coordi^tion  in  the  membership 
application  process  and  more  even- 
handed  access  to  the  facilities  of  the 
NASD. 


Proposed  Rule  1011  sets  forth 
definitions  for  the  proposed  Rule  1010 
Series.  The  terms  “Applicant,” 
“Associated  Person,”  “Department,” 
“Director,”  “district,”  “district  office,” 
“Governor,”  “Interested  Association 
Staff,”  “sales  practice  violations,”  and 
“Subcommittee”  are  defined. 

Proposed  Rule  1012  sets  forth  general 
procedural  provisions  for  service  of 
notices  and  decisions  by  the  Association 
and  filings  by  an  Applicant, 
prohibitions  on  ex  parte 
communications  with  Applicants  or 
Interested  Association  staff,  recusals  or 
disqualifications  of  NASD  and  NASD 
Regulation  Board  members  and  National 
Business  Conduct  Committee  members, 
computations  of  time,  and  recording  of 
events  in  the  Association’s  membership 
application  docket. 

Proposed  Rule  1013  sets  forth 
procedures  for  filing  a  membership 
application  and  conducting  a 
membership  interview.^’  Applicants 
must  file  membership  applications  with 
the  Membership  Department,^  which 
will  transmit  the  application  for 
processing  to  Department  staff  at  the 
district  office  in  the  district  in  which 
the  Applicant  has  or  intends  to  have  its 
principal  place  of  business.  Proposed 
Rule  1013(a)  sets  forth  a  detailed  list  of 
items  that  must  be  submitted  with  a 
membership  application.  Newly 
specified  items  include  a  more  detailed 
business  plan;  evidence  of  all  required 
registrations  and  licenses  and  copies  of 
the  most  recent  Forms  U-4  and  U-5  for 
each  Associated  Person;  docmnentation 
of  disciplinary  history  €md  certain 
regulatory,  civil,  and  criminal  actions, 
arbitrations,  and  customer  complaints 
for  the  Applicant  and  its  Associated 
Persons;  a  written  acknowledgment  that 
heightened  supervisory  procediuos  may 
be  required  for  certain  Associated 
Persons;  copies  of  proposed  or  final 
contracts  with  banks,  clearing  entities, 
and  service  bureaus;  a  description  of  the 
nature  and  soiuce  of  Applicant’s  capital; 
a  description  of  financial  controls;  a 
more  detailed  description  of  the 
Applicant’s  supervisory  system  and 


^The  Association  proposes  to  discontinue  the 
use  of  the  term  "pre-membership  interview”  and 
instead  use  the  term  “membership  interview.” 
Under  the  proposed  rule  change,  interviews  are 
required  before  an  Applicant  may  become  a 
member  and  may  be  required  after  an  Applicant 
becomes  a  member  in  order  to  remove  or  modify 
a  restriction  under  proposed  Rule  1018  or  to  review 
a  change  in  owneiship  or  operations  under 
propo^  Rule  1019.  Thus,  interviews  will  occur 
bef^  and  may  occur  after  admittance  to 
membership. 

'*oThe  Membership  Department  is  located  in  the 
Association’s  Rockville  oBices  and  perfcwms  certain 
administrative  functions  for  all  membership 
applications.  It  is  distinct  firom  the  Department  of 
Member  Regulation. 
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personnel;  a  description  of  the  proposed 
recordkeeping  system;  and  a  copy  of  the 
Arolicant’s  written  training  plan. 

Imposed  Rule  1013  adds  a  new 
provision  requiring  the  Department  to 
determine  if  the  application  is  complete 
within  30  days  after  receipt  of  the 
application.  If  the  application  is  not 
complete,  the  Department  may  request 
additional  information  and  documents, 
and  may  continue  to  make  such  requests 
at  any  time  during  the  membership 
application  process.  Unless  the 
Applicant  and  the  Department  agree 
omerwise,  additional  documents  or 
information  must  be  provided  within  60 
days  after  the  initial  request  and  30  days 
after  any  subsequent  request.  Proposed 
Rule  1013(b)  provides  t^t  an 
application  for  membership  lapses  if  the 
Applicant  fails  to  respond  fully  to 
requests  for  information  or  fails  to 
appear  at  a  membership  interview, 
abMnt  a  showing  of  go^  cause  by  the 
Aralicant. 

Imposed  Rule  1013(c)  describes  the 
membership  interview  process.  The 
Department  must  conduct  a 
membership  interview  before  it  issues  a 
decision  on  an  application  for 
admission.  The  Applicant  is  notified  of 
the  interview  by  facsimile  or 
commercial  courier  at  least  seven  days 
before  the  interview.  Unless  the 
Department  directs  otherwise  for  good 
cause  shown,  a  membership  interview 
must  be  scheduled  to  occur  within  90 
days  after  receipt  of  the  application  or 
within  60  days  after  the  receipt  of  all 
requested  documents  and  information, 
whichever  is  later.  During  the 
membership  interview,  the  Department 
reviews  the  standards  for  admission 
with  the  Applicant’s  representatives  and 
informs  them  of  any  preliminary 
determinations  as  to  whether  the 
Applicant  meets  such  standards.  If  the 
Department  intends  to  rely  on 
information  not  submitted  by  the 
Applicant,  such  information  is  provided 
to  me  Applicant 

ProposM  Rule  1014  provides  that 
after  considering  the  application, 
membership  interview,  other 
information  and  doemnents,  the  public 
interest,  and  the  protection  of  investors, 
the  Department  must  determine  whether 
the  Applicant  meets  the  specified 
standards.  For  standards  relating  to 
capital,  supervision,  and  capability  of 
complying  with  applicable  law,  the 
propo^  rule  chmge  sets  forth  specific 
criteria  that  the  Department  may 
consider  in  determining  whether' the 
Applicant  meets  the  standard.  Other 
standards  address  the  completeness  and 
accuracy  of  the  application  and 
supporting  documents;  possession  of  all 
required  licenses  and  registrations; 


establishment  of  necessary  relationship 
with  banks,  clearing  corporations,  and 
service  bureaus;  pl^  to  obtain 
necessary  facilities;  financial  controls; 
compliance,  supervisory,  operational, 
and  internal  control  practices  and 
standards;  recordkeeping;  and  training. 

In  addition,  the  Association  must  not 
possess  any  information  indicatii^  that 
the  Applicant  may  circumvent,  evade, 
or  otherwise  avoid  compliance  with  the 
federal  securities  laws  or  the  Rules  of 
the  Association,  and  the  application  and 
supporting  documents  must  otherwise 
be  consistent  with  the  federal  securities 
laws  and  the  Rules  of  the  Association. 

If  an  Applicant  meets  each  of  the 
standards,  the  Department  grants  the 
application  for  membership.  If  an 
Applicant  fails  in  whole  or  part  to  meet 
one  or  more  of  the  standards,  the 
Department  may  deny  the  application  or 
grant  it  8ub)ect  to  restrictions  designed 
to  address  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concerns  based  on  the  standards  in 
proposed  Rule  1014. 

Under  the  proposed  rule  change,  if 
the  Department  grants  an  application, 
with  or  without  restriction,  the 
Applicant’s  approval  for  membership  is 
contingent  upon  the  Applicant’s 
submission  of  a  membership  agreement 
to  engage  only  in  the  business  set  forth 
in  its  business  plan  and  the  membership 
agreement;  abide  by  any  restriction 
specified  in  the  Department’s  written 
decision;  obtain  the  Department’s  prior 
approval  of  the  removal  or  modification 
of  such  restriction  imder  proposed  Rule 
1018;  and  notify  and  obtain  &e 
Department’s  approval  of  a  change  in 
ownership  or  control  or  a  materi^ 
change  in  business  operations  under 
proposed  Rule  1019.  The  execution  of 
this  membership  agreement  does  not 
affect  the  Applicant’s  right  to  request  a 
review  of  the  Department’s  decision 
under  proposed  Rule  1015. 

Under  subparagraph  (d)  of  Rule  1014, 
if  the  Deptirtment  denies  an  application, 
the  decision  must  explain  the  reason  for 
the  denial  and  reference  the  applicable 
standard  that  is  not  met.  If  the 
Departmmit  grants  the  application 
subject  to  restrictions,  the  decision  must 
explain  the  reason  for  each  restriction, 
referencing  the  applicable  standard  tlmt 
is  not  met  and  identifying  the  specific 
financial,  operational,  supervisory, 
disciplinary,  investor  protection,  or 
other  regulatory  concern  that  the 
restriction  is  designed  to  address  and 
the  manner  in  which  the  restriction  is 
reasonably  designed  to  address  the 
concern. 

The  Department  must  issue  a  written 
decision  within  30  days  after  the 


conclusion  of  the  membership  interview 
or  after  the  submission  of  additional 
information  or  documents,  whichever  is 
later.  The  proposed  rule  change  also 
provides  a  new  remedy  if  the 
Department  fails  to  act  promptly  on  an 
application.  If  the  Department  ^Is  to 
issue  a  written  decision  within  180  days 
after  receipt  of  an  application,  or  such 
later  date  as  the  Department  and  the 
Applicant  agree,  the  Applicant  may 
request  that  the  NASD  Board  direct  the 
Department  to  issue  the  decision 
immediately  or  show  good  cause  for  an 
extension.  U  the  Department  shows 
good  cause,  the  180  day  time  limit  may 
be  extended  by  not  more  than  90  days. 

Under  proposed  Rule  1015,  the 
Applicant  may  request  that  the  National 
Business  Conduct  Committee  review  the 
decision  of  the  Department  by  filing  a 
written  request  within  25  days  after 
service  of  ^e  Department’s  decision.  As 
imder  current  Rule  1012,  upon 
submission  of  the  membership 
agreement,  an  Applicant  may  begin 
operating  subject  to  the  terms  of  such 
agreement  while  the  review  is 

pending.** 

If  the  Applicant  requests  a  review,  the 
National  Business  Conduct  Committee 
appoints  a  Subcommittee  to  participate 
in  the  review.  The  Subcommittee  is 
composed  of  two  or  more  members.  At 
least  one  member  must  be  a  current 
member  of  the  National  Business 
Conduct  Committee;  the  remaining 
member  or  members  may  be  current  or 
past  members  of  the  NASD  Regulation 
Board  or  past  members  of  the  NASD 
Board.  The  Applicant  may  request  a 
hearing  before  the  Subcommittee,  or  the 
Subcommittee  may  direct  that  a  hearing 
be  held.  After  the  Subcommittee 
completes  its  review,  the  Subcommittee 
transmits  a  recommended  decision  in 
writing  to  the  National  Business 
Conduct  Committee  and  to  the  other 
Directors  of  the  NASD  Regulation  Board 
not  later  than  60  days  after  the  date  of 
the  membership  hearing,  and  not  later 
than  seven  days  before  the  National 
Business  Conduct  Committee  meeting  at 
which  the  proceeding  will  be 
considered. 

After  considering  all  matters 
presented  in  the  review  and  the 
Subcommittee’s  recommended  decision, 
the  National  Business  Conduct 
Conunittee  may  affirm,  modify,  or 
reverse  the  Department’s  decision  or 
remand  the  proceeding  with 
instructions.  The  National  Business 


*•  The  CommiMion  notM  that  only  an  Applicant 
who  haa  bean  approved,  but  subject  to  a  mirktion, 
may  be^  operating  subject  to  tte  terms  of  its 
nwawhership  agreement  while  its  review  is  pending. 
An  Applied  vdx>  has  not  been  disapproved  may 
not  be^  operating. 
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Conduct  Committee  prepares  a 
proposed  written  decision  that  describes 
the  Department’s  decision  and  rationale, 
describes  the  principal  issues  raised  in 
the  review,  summarizes  the  evidence  on 
each  issue,  and  states  the  National 
Business  Conduct  Committee’s 
disposition  of  the  proceeding  and  the 
rationale  therefor,  referencing  the 
applicable  standards  in  proposed  Rule 
1014.  A  Director  of  the  NASD 
Regulation  Board  or  a  Governor  of  the 
NASD  Board  may  call  the  National 
Business  Conduct  Committee’s 
proposed  written  decision  for  review  in 
the  sequence  and  within  the  time  limits 
set  fordi  in  proposed  Riile  1016,  as 
described  below. 

If  the  National  Business  Conduct 
Committee’s  proposed  written  decision 
is  not  called  for  review  by  either  Board, 
the  National  Biisiness  Conduct 
Committee’s  proposed  written  decision 
becomes  the  final  written  decision.  The 
Applicant  is  notified  that  the  call  for 
review  period  has  expired  and  that  the 
Nationid  Business  Conduct  Committee 
is  required  to  serve  its  final  written 
decision  within  IS  days.  If  the  National 
Business  Conduct  Committee  does  not 
serve  its  final  written  decision  within  15 
days,  the  Applicant  may  request  that  the 
NASD  Board  direct  the  National 
Biisiness  Conduct  Conunittee  to  serve 
its  decision  immediately  or  show  good 
cause  for  an  extension  of  time.  If  the 
National  Business  Conduct  Committee 
shows  good  cause,  the  NASD  Board  may 
extend  the  15  day  limit  by  an  additional 
15  days. 

Proposed  Riile  1016  sets  forth 
procedures  for  the  NASD  Regulation 
Board  to  call  the  National  Business 
Conduct  Conunittee’s  proposed  written 
decision  for  review  and  for  the  NASD 
Board  to  call  a  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  or  the  NASD 
Regulation  Board  for  review.  The  call 
for  review  process  begins  with  the 
mailing  of  the  Subcommittee’s 
recommended  decision  to  the  National 
Business  Conduct  Committee  and  to  the 
other  Directors  at  least  seven  days  in 
advance  of  the  National  Business 
Conduct  Committee  meeting  at  which 
the  National  Business  Conduct 
Committee  vrill  consider  and  act  upon 
the  recommended  decision.  The 
National  Business  Conduct  Committee 
then  holds  its  meeting  and  acts  on  the 
Subcommittee’s  recommended  decision. 
Under  current  practices,  the  NASD 
Regulation  Bo^  meets  on  the  day  after 
the  National  Business  Conduct 
Committee  meeting.  At  this  Board 
meeting,  each  Director  receives  a 
summary  (not  the  full  written  text)  of 
the  National  Business  Conduct 


Committee’s  proposed  decision, 
including  any  changes  the  National 
Business  Conduct  Committee  made  to 
the  Subcommittee’s  recommended 
decision.  Based  upon  the 
Subccnnmittee’s  recommended  decision 
(which  Directors  will  have  had  at  least 
seven  days  to  review)  and  the  summary 
of  the  National  Business  Conduct 
Committee’s  proposed  decision,  any 
Director  may  call  the  National  Business 
Conduct  Committee’s  proposed  decision 
for  review. 

After  the  Board  meeting.  Directors  get 
a  second  opporhinity  to  a  proposi^ 
National  Business  Conduct  Committee 
decision  for  review  when  they  receive 
the  full  written  text  and  the  summary  of 
the  National  Business  Conduct 
Committee’s  proposed  decision,  which 
incorporate  any  changes  from  the 
Subcommittee’s  recommended  decision. 
A  Director  may  call  the  National 
Business  Conduct  Committee’s 
proposed  written  decision  for  review  by 
the  full  Board  not  later  than  seven  days 
after  the  date  on  which  the  Director 
receives  the  decision.  Thus,  in  most 
cases  a  Director  will  have  at  least  14 
days  to  consider  whether  to  call  a 
proceeding  for  review — seven  days 
before  the  Board  meeting  and  at  least 
seven  days  after  the  Boaj^  meeting.  (The 
Board,  by  a  imanimous  vote,  may 
shorten  &e  seven-day  period  following 
the  Board  meeting,  or  by  majority  vote, 
may  lengthen  the  seven-day  period 
following  the  Board  meeting.)  If  a 
Director  calls  the  National  Business 
Conduct  Committee’s  proposed  written 
decision  for  review,  the  review  is 
conducted  at  the  next  Board  meeting. 
The  NASD  Regulation  Board  may 
affirm,  modify,  or  reverse  the  National 
Business  Conduct  Committee’s 
proposed  written  decision  or  remand 
the  proceeding  with  instructions.  The 
NASD  Regulation  Board  prepares  a 
proposed  written  decision  that  describes 
the  Department’s  decision  and  rationale, 
describes  the  principal  issues  raised  in 
the  review,  summarizes  the  evidence  on 
each  issue,  and  states  the  NASD 
Regulation  Board’s  disposition  of  the 
proceeding  and  the  rationale  therefor, 
referencing  the  applicable  standards  in 
proposed  Rule  1014.  'The  NASD 
Regulation  Board  transmits  its  proposed 
written  decision  to  the  Governors  of  the 
NASD  Board. 

If  a  Governor  does  not  call  the  NASD 
Regulation  Board’s  proposed  written 
decision  for  review  writhin  the  time 
prescribed,  the  NASD  Regulation 
Board’s  proposed  written  decision 
l)ecomes  the  final  written  decision.  The 
Applicant  is  notified  that  the  call  for 
review  period  has  expired  and  that  the 
NASD  Regulation  Bo^  is  required  to 


serve  its  final  written  decision  within  15 
days.  If  the  decision  is  not  served  within 
such  time,  the  Applicant  may  request 
that  the  NASD  Bo^  direct  the  NASD 
Regulation  Board  to  serve  its  final 
written  decision  immediately  or  show 
good  cause  for  an  extension  of  time.  If 
the  NASD  Regulation  Board  shows  good 
cause,  the  NASD  Board  may  extend  the 
15  day  limit  by  an  additional  15  days. 

The  process  for  review  by  the  NASD 
operates  similarly  to  that  described 
above.  A  Governor  of  the  NASD  Board 
may  call  the  NASD  Regulation  Board’s 
proposed  written  decision  for  review 
not  later  than  the  next  NASD  Board 
meeting  that  is  at  least  seven  days  after 
the  date  on  which  the  Governor  receives 
the  decision.  (The  Board,  by  a 
unanimous  vote,  may  shorten  the  seven- 
day  period,  or  by  majority  vote,  may 
lengthen  the  seven-day  period.)  If  a 
Governor  calls  the  NASD  Regulation 
Board’s  proposed  written  decision  for 
review,  the  review  is  conducted  at  the 
following  Board  meeting.  The  NASD 
Board  may  affirm,  modify,  or  reverse  the 
NASD  Relation  Board’s  proposed 
written  decision  or  remand  the 
proceeding  with  instructions.  The 
NASD  Board  prepares  a  final  written 
decision  that  describes  the  Department’s 
decision  and  rationale,  describes  the 
principal  issues  raised  in  the  review, 
siunmarizes  the  evidence  on  each  issue, 
and  states  the  NASD  Board’s  disposition 
of  the  proceeding  and  the  ration^e 
therefor,  referencing  the  applicable 
standards  in  propo^  Rule  1014.  The 
NASD  Board  must  serve  its  final  written 
decision  within  15  days  after  the 
meeting  at  which  it  conducted  its 
review. 

Alternatively,  if  a  Director  of  the 
NASD  Regulation  Board  does  not  call 
the  National  Business  Conduct 
Committee’s  proposed  written  decision 
for  review  witUfe  the  time  prescribed, 
the  NASD  Board  may  call  such  decision 
for  review.  Upon  the  expiration  of  the 
NASD  Regulation  Board’s  call  for 
review  period,  the  National  Business 
Conduct  Committee’s  proposed  written 
decision  is  transmitted  to  the  Governors 
of  the  NASD  Board.  A  Governor  may 
call  the  National  Business  Conduct 
Conunittee’s  proposed  written  decision 
for  review  not  later  than  the  next  Board 
meeting  that  is  at  least  seven  days  after 
the  Governor  receives  the  decision.  (The 
Board,  by  a  unanimous  vote,  may 
shorten  die  seven-day  period,  or  by 
majority  vote,  may  lengthen  the  seven- 
day  period.)  If  a  C^vemor  calls  the 
National  Business  Conduct  Committee’s 
proposed  written  decision  for  review, 
the  review  is  conducted  at  the  following 
NASD  Board  meeting.  The  NASD  Board 
may  affirm,  modify,  or  reverse  the 
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National  Business  Conduct  Conunittee’s 
proposed  written  decision  or  remand 
the  proceeding  with  instructions.  The 
NASD  must  serve  its  final  written 
decision  within  15  days  after  the 
meeting  at  which  it  conducted  its 
r^ew.  Ihe  final  written  decision 
contains  the  same  elements  described  in 
the  preceding  paramph. 

Under  proposed  Rule  1017,  as  under 
current  Rule  1012(h),  a  decision  by  the 
Nation^  Business  Conduct  Conunittee, 
NASD  Regulation  Board,  or  the  NASD 
Board  that  constitutes  final  action  of  the 
Association  may  be  appealed  to  the 
Conunission. 

Under  proposed  Rule  1018,  a  member 
*may  submit  an  application  to  remove  or 
modify  a  restriction  on  its  business 
activities  by  submitting  a  written 
application  to  the  Depmtment  at  the 
district  office  in  the  district  in  which 
the  member’s  principal  place  of 
business  is  located.  The  application 
must  present  facts  showing  that  the 
circumstances  that  gave  rise  to  the 
restriction  have  changed  and  state  with 
specificity  why  the  restriction  should  be 
modified  or  removed  in  light  of  the 
membership  application  standards  in 
proposed  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction.  The  Department  has  30  days 
to  determine  whether  an  application  is 
complete  and,  if  not,  the  Department 
may  request  that  the  Applicant  submit 
additional  information  or  documents. 
The  Department  also  may  request  that 
the  Applicant  participate  in  a 
membership  interview.  The  Department 
issues  its  written  decision  after 
Considering  whether  maintenance  of  the 
restriction  is  appropriate  in  light  of  the 
standards  set  forth  in  proposed  Rule 
1014,  the  circumstances  that  gave  rise  to 
the  imposition  of  the  restrictions,  the 
Applicant’s  operations  since  the 
restrictions  were  imposed,  any  change 
in  ownership  or  control  or  supervisors 
and  principals,  and  any  new  evidence 
submitted  in  connection  with  the 
application.  (Proposed  Rule  1018(b)(1).) 
The  Applicant  may  file  a  written  request 
for  review  of  the  Etepartment’s  decision 
by  the  National  Business  Conduct 
Committee.  The  procedures  set  forth  in 
proposed  Rules  1015  and  1016  apply  to 
such  a  request.  In  addition,  a  new 
provision  is  added  requiring  the 
Department  of  Member  Reg^tion  to 
mcidify  or  rmnove  restrictions  on  its 
own  initiative  if  that  Department 
determines  that  such  achon  is 
appropriate  in  light  of  the  cdrcumstances 
described  above. 

Ccurent  Rule  1015  reqciires  a  member 
to  notify  the  Asscxnation  of  certain 
changes  in  ownership  and  control 
within  10  days  after  the  event.  In 


contrast,  proposed  Rule  1019  requires 
members  to  notify  the  Association  at 
least  30  days  prior  to  the  occurrence  of 
certain  changes  in  ownership,  control, 
or  operations  and  obtain  approval  of 
such  chains  prior  to  their 
eftechveness.  'The  changes  specified  in 
proposed  Rule  1019  inciude  a  merger 
with  or  acx)uisition  of  another  member, 
an  acquisition  of  substantially  all  assets 
of  the  member,  a  change  in  the  equity 
ownership  or  partnership  capital  of  a 
member  that  results  in  one  person  or 
entity  controlling  25  percent  or  more  of 
the  equity  or  partnership  capital,  and  a 
material  change  in  a  member’s  business 
operations.  The  Department  must 
review  such  a  change  before  it  takes 
efieci  and  may  maintain  existing 
restrichons  on  the  member’s  business 
activities  and  plac»  new  interim 
restrichons  on  the  member  based  on  the 
standards  in  proposed  Rule  1014, 
pending  final  Department  achon.  The 
Department  may  cxindition  continued 
membership  on  the  submission  of 
information  and  the  participation  in  a 
membership  interview  pursuant  to 
proposed  Rule  1013  and  on  prompt 
compliance  with  the  standaMs  and 
requirements  in  proposed  Rule  1014,  in 
which  c»se  all  prcx:^ural  protechons 
under  the  proposed  Rule  1010  Series 
apply,  including  the  time  limits 
imposed  on  the  issuance  of  a  decision. 

As  discnissed  above,  the  Association 
proposes  that  the  proposed  Rule  1010 
Series  become  effective  30  days  after 
approval  by  the  Commission. 

g.  Proposed  Changes  to  the  Rule  8000 
Series 

The  Asscxiaticm  proposes  to  amend 
the  Rule  8000  Series  to  reflect  proposed 
rule  changes  to  the  Rule  9000  ^ries  and 
to  clarify  and  reorganize  certain 
provisions  in  order  to  make  them  easier 
to  read  and  understand. 

Rule  8110,  which  requires  members  to 
keep  certain  NASD  corporate 
dcxxunents,  rules,  and  interpretations  in 
their  branch  offices,  is  revis^  to  require 
members  to  keep  a  cnirrent  cxipy  of  the 
NASD  Manual  in  their  main  and  branch 
offices.  The  NASD  Manual  will  ccmtain 
the  corporate  dcxniments  for  the  NASD, 
NASD  Regulation,  and  Nasdaq  as  well 
as  the  Rules  of  the  Asscxiation  and 
interpretations. 

Ciurent  Rules  8120, 8130,  and  8140 
conc:em  the  initiation  of  disciplinary 
proceedings.  Current  Rule  8120  allows 
any  person  who  believes  he  or  she  has 
been  aggrieved  by  any  aci  of  any 
member  or  asscxiated  person  to  institute 
a  formal  disciplinary  proceeding.  In 
view  of  the  enhancements  to  the 
disciplinary  prcxess  being  proposed 
(including  the  change  to  st^-initiated 


disciplinary  proceeding), 
enhancements  to  the  arbitration  pitxess, 
and  the  institution  of  an  expanded  and 
independent  NASD  internal  review 
function  (induding  an  Ombudsman 
Office),  the  Association  believes  it  is  no 
longer  necessary  to  give  “aggrieved 
persons’’  the  ri^t  to  invoke  Asscxiation 
prcxesses  to  institute  formal 
disciplinary  actions.  'The  Associaticm 
also  believes  that  the  availability  of  such 
a  procedure  to  “aggrieved  persons,’’ 
who  may  include  members  and 
asscxiated  persons  seeking  to  advance 
competitive  or  pecuniary  interests,  as 
well  as  to  members  of  the  public,  cxmld 
permit  such  persons  to  encmmber  the 
Asscxiation’s  disciplinary  process.  This 
would  be  inconsistent  with  the 
fundamental  purpose  of  the 
Asscxiation’s  disciplinary  prcxedvures, 
which  are  designed  to  provide  a 
mechanism  for  the  protection  of 
investors  generally  and  the  promotion  of 
the  prhlic  interest,  rather  than  a  means 
to  redress  individual  private  grievances. 
In  this  cetmechon,  the  Asscx:iation 
notes  that  no  other  self-regulatory 
organization  has  a  similar  provision  in 
its  rules.  ' 

For  these  reasons,  the  Asscxiation 
proposes  tcy  rescind  cnment  Rule  8120. 
While  the  Asscxiation  believes  this  Rule 
is  no  longer  necessary  or  appropriate, 
the  Asscxiation  also  acknowledges  its 
responsibility  as  a  self-regulatory 
organization  to  give  due  consideration 
to  cemplaints  by  members,  asscxiated 
persons,  or  members  of  the  public  who 
bring  forth  informaticm  suggesting 
wrongdoing.  Under  these 
circnunstances,  the  Asscxiation 
recxignizes  its  duty  to  investigate  and  to 
determine  whether  its  disciplinary 
process  should  be  invoked.  For  this 
reason,  the  Asscxiation  proposes  to  add 
to  the  Delegation  Plan  a  provision 
requiring  NASD  Regulation  to  establish 
internal  piocedures  for  considering 
complaints  by  members,  asscxiated 
persons,  and  members  of  the  public  who 
request  an  investigaticm  or  disciplinary 
aciion  by  the  Association.  ^  The 
piocedures  established  would  involve 
regular  oversight  by  NASD  Internal 
Review. 

The  Asscxiation  also  proposes  to 
delete  cxinent  Rule  8130,  which 
authorizes  Districi  Business  Conduci 
Committees  to  file  complaints,  to 
comply  with  Undertaking  4.  The 
Asscxiation  proposes  to  delete  cnirrent 
Rule  8140,  whic±  authorizes  the  NASD 
Board  to  file  a  complaint,  bec:ause 


^NASD  Regulotioii  currently  log*,  tracks,  and 
invasdgatas  all  customer  complaints  through  the 
Associafion’s  long-standing  customer  complaint 
program. 
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procedures  for  the  NASD  Board  and  the 
NASD  Regulation  Board  to  initiate  a 
complaint  are  included  in  proposed 
Rule  9211. 

The  Association  proposes  a  new  Rule 
8120  to  clarify  that  the  terms  used  in  the 
proposed  Rule  8000  Series  have  the 
meaning  defined  in  the  proposed  Rule 
0120  S^es,  except  the  term 
“Adjudicator,”  which  has  the  meaning 
defined  in  the  proposed  Rule  9120 
Series  as  described  below. 

Proposed  Rule  8210  combines  currmt 
Rule  8210,  which  provides  for  reports 
and  inspections  of  books,  records,  and 
accormts  for  the  purpose  of  investigating 
or  hearing  a  complahat,  and  current  Rule 
9132,  which  requires  members  to 
provide  reports  and  permit 
examinations  of  books  and  records  for 
the  pvirpose  of  an  investigation  or  a  Rule 
9000  Series  proceeding.^  Proposed  Rule 
8210  also  clarifies  that  the  Association 
may  require  a  member,  a  person 
associated  with  a  member,  or  a  person 
still  subject  to  the  Association’s 
jurisdiction  to  testify  under  oath  or 
affirmation  if  requested.  In  addition, 
proposed  Rule  8210  divides  the 
concepts  in  Rule  8210  into  shorter 
sentences  and  more  paragraphs  in  order 
to  make  the  Rule^easier  to  read  and 
understand. 

The  Association  proposes  significant 
changes  to  current  Rule  8220,  which 
authorizes  the  suspension  of  a  member 
for  failure  to  furnish  the  Association 
with  duly  requested  information  or  for 
failure  to  keep  a  membership 
application  and  supporting  dociiments 
current.  The  propcs^  changes  retain 
the  summary  suspension  power  the 
Association  requires,  but  provide 
members  with  enhanced  procedural 
protections  in  connection  with  the 
suspension  process. 

Ine  proposed  Rule  8220  Series 
applies  to  members  and  persons 
associated  with  members.  Under  the 
proposed  revisions  to  Rule  8221,  the 
National  Business  Conduct  Conunittee, 
rather  than  the  President  of  the 
Association,  must  provide  written 
notice  of  the  suspension  to  the  member 
or  associated  person.  The  notice 
specifies  the  information  that  must  be 
provided  or  the  action  that  must  be 
taken  and  states  that  the  failure  to  do  so 
within  20  days  after  service  of  the  notice 
constitutes  grounds  for  suspension.  The 
National  Business  Conduct  Committee 
must  serve  notice  of  the  suspension  via 
personal  service  or  commercial  courier. 

Proposed  Rule  8222  makes  explicit 
the  right  of  a  member  or  associated 


**PropoMd  Rule  8210  also  reflects  a  proposed 
rule  chuge  to  provide  for  electronic  submiuions. 
which  was  suhinitted  to  the  Commission  in  rule 
fillip  NASD-es-ie. 


person  to  request  a  hearing  concerning 
the  notice  of  suspenmon.  This  change 
conforms  the  proposed  Rule  ivith  the 
Act  and  proposed  Article  Vn,  Section  2 
of  the  NASD  By-Laws,  which  authorize 
such  a  suspension  after  notice  and 
opportunity  for  a  hearing  is  provided.  If 
a  member  or  associated  person  wants  a 
hearing  on  the  suspension,  the  member 
or  associated  person  must  request  a 
hearing  within  five  days  after  service  of 
the  notice  of  suspension  under  Rule 
8221.  Any  requested  hearing  is 
scheduled  on  an  expedited  basis  (within 
20  days  after  service  of  the  Rule  8221 
notice)  and  is  held  before  a 
subcommittee  of  the  National  Business 
Conduct  Committee.  At  least  seven  days 
before  the  scheduled  hearing,  the 
member  or  associated  person  receives 
written  notice  (via  commercial  courier 
or  facsimile)  of  the  date  and  time  of  the 
hearing  and  is  provided  with  copies  of 
all  documents  the  National  Business 
Conduct  Committee  considered  in 
determining  to  issue  the  proposed  Rule 
8221  notice. 

The  appropriate  NASD  Regulation 
department  or  office  **  and  the  member 
or  associated  person  may  be  represented 
by  counsel  at  the  hearing.  Copies  of 
proposed  hearing  exhibits  and  witness 
lists  must  be  exd^anged  and  provided  to 
the  subcommittee  at  least  four  days 
before  the  hearing.  Witnesses  subject  to 
the  jurisdiction  of  the  Association  mrist 
testify  imder  oath  or  affirmation.  The 
hearing  is  recorded  by  a  court  reporter, 
and  a  transcript  is  prepared. 

Proposed  Rule  8223  reqviires  the 
subcommittee  to  prepare  a  proposed 
written  decision.  If  the  subcommittee 
decides  to  impose  a  suspension,  then 
the  decision  must  state  the  grormds  for 
the  suspension  and  the  conditions  for 
terminating  the  suspension.  The 
subcommittee’s  proposed  written 
decision  must  be  presented  to  the  NASD 
Board.  A  Governor  may  call  a 
suspension  proceeding  for  review 
within  ten  days  of  receipt  of  the 
subcommittee’s  propos^  written 
decision,  imless  the  Board  votes  to 
extend  or  shorten  this  call  for  review 
period.  If  no  Governor  calls  the 
proposed  decision  for  review  within  the 
prescribed  time,  the  subcommittee’s 
decision  becomes  final  and  is  served  on 
the  member  or  associated  person.  If, 
however,  a  Governor  calls  the 
suspension  proceeding  for  review,  the 


^The  appropriate  department  or  office  of  NASD 
Regulation  is  the  department  or  office  that  issued 
the  request  for  information,  repmts,  material,  data, 
at  testimony  that  the  memher  or  associated  person 
failed  to  provide,  or  in  the  case  of  a  memher  that 
failed  to  keep  its  memhership  application  m 
suppmting  documents  current,  t^  Department  of 
Memher  Regulation. 


NASD  Board  must  consider  the  matter 
not  later  than  its  next  meeting  and, 
within  seven  days  of  that  meeting,  serve 
a  final  written  decision  on  the  member 
or  associated  person.  Any  decision  to 
impose  a  suspension  must  state  the 
groimds  for  the  suspension  and  the  • 

conditions  for  terminating  it.  A 
suspension,  if  imposed,  bi^mes  final 
upon  service  of  the  decision. 

Proposed  Rule  8224  requires  the 
Association  to  provide  to  the  NASD 
membership  notice  of  any  suspension 
imposed  pvursuant  to  Rule  8223,  and 
proposed  Rule  8226  requires  that  the 
Association  also  serve  a  copy  of  a  notice 
or  decision  served  on  a  person 
associated  with  a  member  on  such 
member. 

Proposed  Rule  8225  adds  a  new 
provision  for  termination  of  the 
suspension.  Upon  request  by  the 
suspended  member  or  associated 
person,  the  head  of  the  appropriate 
NASD  Regulation  department  or  office 
may  terminate  a  suspension  if  the 
member  or  associate  person  has  fully 
complied  vdth  a  notice  or  decision 
issued  under  the  Rule  8220  Series.  If  the 
head  of  the  appropriate  department  or 
office  denies  the  request,  the  proposed 
Rule  provides  the  member  or  associated 
person  with  the  right  to  apply  to  the 
National  Business  Conduct  Committee 
for  relief  from  the  suspension  on  the 
groimd  of  full  compliance  with  the 
notice  issued  under  proposed  Rule  8221 
or  the  conditions  specified  in  a  decision 
issued  under  proposed  Rule  8223. 

Finally,  proposed  Rule  8227  clarifies 
that  any  action  taken  vmder  the  Rule 
8220  Series  does  not  foreclose  the 
Association  frnm  taking  action  against 
the  member  or  associated  person  under 
any  other  Rule. 

With  respect  to  the  Rule  8300  Series, 
the  NASD  proposes  to  amend  Rule 
8310,  whicb  provides  for  sanctions,  to 
conform  with  the  proposed  Rule  9000 
Series  and  to  make  Rule  8310  shorter, 
clearer,  and  easier  to  imderstand.  IM- 
8310-1,  which  addresses  the  effect  of  a 
suspension,  revocation,  or  bar,  is 
amended  to  add  clarity  and  readability 
to  the  interpretive  material.  No  change 
is  proposed  to  IM-8310-2.^  Rule  8320, 
which  sets  forth  requirements  for  the 
payment  of  fines,  other  monetary 
sanctions,  or  costs,  is  amended  to  divide 
the  provisions  of  the  Rule  into  shorter 
and  clearer  sentences  and  more 
numerous  paragraphs  for  clarity.  Rule 


^NASD  Regulation  has  pending  at  the 
Conunission  a  rule  proposal  to  amend  IM-8310-2 
that  was  published  for  comment  by  the  Commission 
in  Securities  Exchange  Act  ReL  No.  38380  (March 
10. 1987),  62  FR 12866  (March  18. 1907).  This  rule 
41ing  does  not  propose  further  changes  to  IM-8310- 
2. 
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8330,  which  addresses  the  assessment  of 
costs  in  Rule  9000  Series  proceedings,  is 
amended  to  conform  to  the  proposed 
Rule  9000  Series. 

h.  Proposed  Changes  to  Disciplinary 
Proceedings  in  the  Rule  9000  Series 

(i)  Summary 

In  the  current  and  proposed  Rule 
9000  Series,  the  Rule  9100  Series  sets 
forth  rules  of  general  applicability  to 
disciplinary  proceedings  and  other 
proceedings  brought  against  a  member 
or  a  person  associated  with  a  member. 
The  Rule  9200  Series  sets  forth  the 
specific  procedures  for  disciplinary 
proceedings,  including  settlements, 
letters  of  acceptance,  waiver,  and 
consent  (“AWCs”)  and  minor  rule  plan 
violation  letters  (“MRVs"),  and  the  Rule 
9300  Series  sets  forth  the  appeal  or 
review  of  a  disciplinary  proceeding. 

The  Rule  9100  Series  now  contains 
seven  rules,  the  three  most  important  of 
which  set  forth  a  series  of  defined  terms 
and  provide  for  disqualification  of  an 
adjudicator  in  case  of  conflict  of 
interest,  and  the  service  of  complaints, 
decisions  and  notices.^  In  contrast,  the 
proposed  Rule  9100  Series  contains  20 
proposed  Rules,  setting  forth  a  variety  of 
important  procediural  improvements, 
induding  a  series  of  rules  regarding 
service  and  notice  of  variotis  papers  and 
filing  requirements  (the  proposed  Rule 
9130  Series),  rules  relating  to  the 
appearance  of  counsel,  or  other  person 
authorized  to  act  in  a  representative 
capacity  (Proposed  Rules  9141,  9142, 
9150),  a  detailed  rule  provision 
prohibiting  ex  parte  communications 
generally  (Proposed  Rule  9143)  and  a 
related  provision  regarding  separation  of 
functions  (Proposed  Rule  9144),  a 
proposed  Rule  providing  for  a  motions 
practice  (Proposed  Rvde  9146),  a 
provision  for  disqualification  of  an 
Adjudicator  (Proposed  Rule  9160),^  and 


**The  sev«n  rules  are:  Rule  9110,  entitled 
“Application  and  Purpose  of  Code”;  Rule  9111, 
entitled  “Conununications  Relating  to  Grievances”; 
Rule  9120,  entitled  “Definitioiu”;  Rule  9131. 
entitled  “Grounds  of  Disqualification  to  Participate 
in  Proceedings”;  Rule  9132,  entitled  “Reports  and 
Examination  of  Books  and  Records”;  Rule  9133, 
entitled  ‘Itulings  on  Procedural  Matters’;  and.  Rule 
9134,  entitled  “Service  of  Complaints,  Decisions 
and  Other  Notices." 

*^The  term  “Adjudicator”  meatu:  (1)  A  body, 
board,  coirunittee,  other  group,  or  rutural  person 
that  presides  over  a  proceeding  and  renders  a 
decWon;  (2)  a  body,  board,  committee,  oth«  group, 
m  natural  person  ^t  {uesides  over  a  proceeding 
and  renders  a  recottutwnded  or  propo^  dedsitm 
which  is  acted  upon  by  an  Adjudicator  described 
in  (1);  or.  (3)  a  natural  person  who  serves  on  a  body, 
boaird,  committee,  or  other  group  described  in  (1) 
or  (2).  The  term  includes  a  Suboommittae  as 
defined  in  paragraph  (z),  an  Extended  Proceeding 
Committee  as  ^fined  in  paragraph  (k).  and  a 
Statutory  Disqualification  Committee  as  defined  in 
paragra^  (y).  (Proposed  Rule  9120(a).) 


a  provisitm  prohibitiiig  interlcxnitoTy 
review  (Proposed  Rule  9148).*  The 
more  significant  proposed  Rules  in  the 
Rule  9100  Series  are  discussed  in 
greater  detail  below. 

The  Rule  9200  Series  now  contains  13 
rules,  the  most  important  of  which 
provide  for.  the  issuance  of  a  complaint 
by  a  District  Committee,  the  Market 
Regulation  Committee,  or  the  NASD 
Bo^  of  Governors  or  the  National 
Business  Conduct  Committee;  the  use  of 
AWCs  or  MRVs  to  resolve  certain 
disciplinary  matters  prior  to  issuing  a 
complaint;  summary  complaint 
procedures;  hearings;  the  consideration 
of  a  complaint  by  a  Hearing  Panel 
compris^  of  persons  firom  a  District 
Committee  in  the  geographic  area  where 
the  relevant  office  of  the  Respondent  is 
located  (the  venue  provision),  the 
composition  of  Hearing  Panels; 
evidence  and  procedure  in  a  committee 
hearing;  the  decision  of  a  committee; 
and  seffiement  procedures.* 

In  comparison,  the  proposed  Rule 
9200  Series  contains  30  proposed  Rules. 
The  roles  of  the  District  Committee  and 
Market  Regulation  Committee  are 
greatly  reduced.  Neither  may  initiate  a 
complaint;  instead,  the  Department  of 
Enforcement  may  investigate  a  case  and 
file  a  complaint  to  initiate  a  disciplinary 
proceeding.  (Proposed  Rule  9211(a)') 
Hearing  Panels  or,  if  applicable. 


*The  proposed  Rules  of  general  applicability  to 
all  proce^ings  do  not  include  a  specific  provision 
regarding  the  atti»ney-client  privilege  and  the 
work-pr^uct  privile^  The  Association  has  an 
important  obligation  to  detect  and  address 
violations  of  its  rules  and  the  federal  securities  laws 
and  the  rules  and  r^ulations  thereunder,  and 
member  firms  are  obligated  to  cooperate  in  such 
efforts.  The  attomey-cUent  privilege  and  the  wmk- 
product  privilege  are  recognized.  In  the  context  of 
the  obligations  and  statutory  responsibilities  of  a 
self-regulatory  organization  (“SRO”)  and  a 
membw’s  agreement  to  abide  the  rules  of  the 

SRO,  however,  the  existence  of  such  privileges  does 
not  limit  the  obligation  of  a  member  to  comply  with 
duties  imposed  the  SRO  or  shield  a  mend>er 
from  such  obligations.  (See,  e.g.,  letter  from  Edward 
Kwalwassar,  Executive  Vice  President,  Regulatory 
Group,  New  Ymk  Stock  Exchange  (“NYSE”),  to 
Robert  L  Kleinberg.  Executive  Vice  President. 
Oppenheimer  k  Co.,  January  30, 199l,  appending 
11  “Broad  Principles”  discussed  by  the  NYSE  and 
the  Securities  Industry  Association.) 

'*’rhe  rules  of  the  current  Rule  9200  Series  are: 
Rule  9211,  entitled  “Issuance  of  Complaints  by 
Committees”;  Rule  9212,  entitled  “Form,  Content. 
Notice  and  Withdrawal  of  Complaints”;  Rule  9213, 
entitled  “Ctnnplaints  Directed  by  the  Board  or  the 
National  Business  Conduct  Committae”;  Rule  9214. 
entitled  “Complaint  Docket”;  Rule  921 S,  entitled 
“Consolidation  of  Complaints”;  Rule  9218 .  entitled 
“Answers  to  Complaints”;  Rule  9217,  entitled 
“Acceptance,  Waiver  and  Consent,  Minor  Rule 
Violations,  and  Summary  Complaint  Procedures”; 
Rule  9221,  entitled  “Request  for  Haaring”;  Rule 
9222,  entitled  “Venue”:  Rule  9223,  entitled 
“Haaring  Panels”:  Rule  9224,  entitled  “Evidence 
and  Procedure  in  Cmnmittee  Hearings”;  Rule  9225, 
entitled  “Decision  of  the  Committee”;  and  Rule 
9228,  entitled  “Settlement  Procedure.” 


Extended  Hearing  Paneb,^  are  now 
selected  by  a  Chief  Hearing  Officer,  and 
are  composed  of  a  Hearing  Officer,  a 
professional  NASD  Regulation  staff 
member,  and  two  Panelists,  both 
selected  fiom  the  securities  industry 
and  drawn  from  a  pool  of  persons 
including  those  who  currently  serve  on 
a  District  Committee  or  who  formerly 
served  on  a  disdplinaiy  hearing  panel, 
and  others  who  have  served  previously 
in  certain  aspects  of  the  disciplinary 
process,  including  former  members  of 
the  NASD  Regulation  Board,  the  NASD 
Board  and  the  Nasdaq  Board  of 
Directors.  (Proposed  Rules  9120(o), 
9120(i),  9120(n),  9120(q),  9213,  9231, 
and  9232.)  The  Hearing  Panel,  or,  if 
applicable,  the  Extended  Hearing  Panel, 
issues  the  “trial-level”  decision  in  a 
disciplinary  proceeding.  (Proposed  Rule 
9268.) 

A  nvunber  of  procedural 
enhancements  are  proposed.  Proposed 
Rule  9215(c)  provides  for  the  filing  of  a- 
motion  for  a  more  definite  statement  (in 
addition  to  proposed  Rule  9146, 
providing  for  the  filing  of  motions 
generally),  proposed  Rule  9221  allows  a 
Hearing  Officer  or  a  Hearing  Panel  to 
order  a  hearing  if  the  Adjudicator 
determines  a  hearing  is  necessary, 
notwithstanding  that  Respondents  have 
waived  their  ri^ts  to  a  haaring,  and 
proposed  Rviles  9233  and  9234  set  forth 
dotted  disqualification  provisions. 

The  proposed  Rule  9240  Series  and 
propos^  Rule  9250  Series  set  forth 
requirements  for  Parties  to  participate  in 
pre-hearing  conferences,  and  exchange, 
before  a  hearing  on  the  merits, 
documentary  evidence,  a  list  of 
witnesses  and  expert  witnesses,  and  an 
outline  of  the  case  or  defense.  The  same 
proposed  rules  also  provide  that  a 
Complainant  must  provide  documents 
to  a  Respondent,  and  set  forth 
procedures  for  doing  so.  Sanctions  for 
not  complying  with  Rule  requirements 
regarding  the  production  of  Documents, 
other  provisions  of  the  Rule  9200  Series, 
or  an  order  of  an  Adjudicator  in  the 
Rule  9200  Series,  are  set  forth  in 
proposed  Rule  9280. 

At  hearings,  under  proposed  Rule 
9262,  a  witness  subject  to  the 
jurisdiction  of  the  Association  is 
required  to  testify  under  oath  or 


^Tha  Chief  Hearing  Officer  appoints  an 
Extended  Heating  Panel  if  upon  consideratioD  of 
the  complexity  of  the  issues  involved,  the  probable 
length  of  the  hearing,  or  other  fKtors.  the  Chief 
Hearing  Officer  determines  that  a  matter  shall  be  an 
Extended  Hearing.  (Proposed  Rule  9120(i)  and 
proposed  Rule  9120(h).)  Designation  of  a  matter  as 
an  Extended  Hearing  provides  the  Chief  Hearing 
Officer  the  ability  to  select,  among  other  potentiai 
Panelists,  persons  who  ate  retired  and  may  have 
both  time  and  relevant  expwienoi  to  bring  to  an 
Extended  Hearing.  (Proposed  Rule  9231(c).) 


r 
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affirmation.  Under  proposed  Rvile  9264, 
rules  are  set  forth  allowing  a  Party  to  file 
a  motion  for  smiunary  disposition. 

In  the  post-hearing  time  fiame,  under 
proposed  Rule  9266,  a  Hearing  Officer 
may  require  a  Party  to  file  proposed 
findings  of  fact,  conclusions  of  law,  and 
post-hearing  briefs.  A  Hearing  Officer 
prepares  a  decision  representing  the 
majority  of  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel 
\mder  proposed  Rule  9268.  Proposed 
Rule  9268(c)  allows  a  Panelist  or  a 
Hearing  Officer  to  write  a  dissenting 
opinion.  Under  proposed  Rule  9270,  the 
Association  proposes  to  modify  existing 
settlement  proc^ures. 

The  most  important  of  the  changes 
proposed  to  the  Rule  9200  Series  are 
discussed  in  greater  detail  below. 

In  the  current  and  proposed  Rule 
9300  Series,  procedures  are  set  forth  for 
the  appeal  of  a  case  by  a  Party  or  the 
review  of  a  case  by  the  National 
Business  Conduct  Comnuttee,  and  the 
NASD  Regulation  Board  and  the  NASD 
Board.  Current  Rule  9300  Series 
contains  eight  rules;  ^I'the  proposed 
Rule  9300  Series  contains  19  proposed 
rules. 

In  the  proposed  Rule  9300  Series, 
important  changes  include  the 
unlimited  right  of  the  Department  of 
Enforcement  to  appeal  a  disciplinary 
proceeding  decision  issued  by  a  Hearing 
Panel  or,  if  applicable,  an  Extended 
Hearing  Panel  (Proposed  Rule  9311(a)), 
the  requirement  that  persons  subject  to 
the  jurisdiction  of  the  Association 
testify  \mder  oath  or  affirmation 
(Proposed  Rule  9346(h));  and  the 
requirement  that  memb^  of  the  NASD 
Regulation  Board  or  the  NASD  Board 
sh^  have  at  least  a  specific  period  of 
time  to  review  a  disciplinary  proceeding 
decision  in  order  to  determine  whether 
to  call  a  case  for  discretionary  review  by 
such  board.  (Proposed  Rules  9351  and 
9352.)  Proposed  Rule  9360  provides  that 
a  sanction  imposed  in  a  find 
disciplinary  action  of  the  Association 
becomes  effective  not  earlier  than  30 
days  after  the  date  of  service  of  the 
decision.  In  a  proposed  change  designed 
to  reflect  current  practice  in  most  cases, 
proposed  Rule  9370  codifies  existing 


SI  In  the  Rule  0300  Seriee,  the  eight  rules  ere:  Rule 
9310,  entitled  “Review  of  Disciplinary  Actions  by 
the  National  Business  Conduct  Committee  end  the 
Board’;  Rule  0311,  entitled  “Proceedings’;  Rule 
0312,  entitled  "Evidence  in  National  Business 
Conduct  Committee  Proceedings’;  Rule  0313, 
entitled  “Poweis  of  the  National  Business  Conduct 
Coounittee  on  Review’;  Rule  0314,  entitled 
“Decision  of  the  National  Business  Conduct 
Committee’;  Rule  0315,  entitled  “Notification  of 
Decision;  Final  Disciplinary  Action’;  Rule  9316 
entitled  "Discretiooary  Review  by  the  Board’;  and 
Rule  9317,  entitled  “Application  to  SEC  for 
Review.” 


practice  vmder  which  sanctions,  other 
than  a  bar  or  expulsion,  are  stayed  when 
a  person  files  a  request  for  review  of  a 
final  disciplinary  action  of  the 
Association  ivith  the  Commission. 

Some  of  the  most  significant  proposed 
changes  requiring  greater  expiration 
are  discussT  in  detail  in  the  discussion 
following. 

Currently,  the  Rule  9400  Series 
consists  of  two  Rtiles,  Rule  9410, 
Sanctions,  and  Rule  9420,  Costs  of 
Proceedings.  The  Association  proposes 
to  delete  the  current  Rule  9400  Series 
because  it  duplicates  provisions  in  the 
current  and  proposed  Rule  8000  Series. 
The  Rules  providing  for  sanctions  and 
the  imposition  of  costs,  now  set  forth  in 
proposed  Rules  in  the  Rule  8000  Series, 
are  discussed  above  in  Part  g,  entitled 
“Proposed  Changes  to  Rule  8000 
Series.” 

(ii)  The  Role  of  the  District  Committees 

Under  the  current  Rule  9000  Series, 
each  of  the  District  Committees,  in 
addition  to  authorizing  complaints,  also 
(1)  serves  as  a  pool  for  the  hearing 
panels  that  hear  disciplinary 
proceedings  and  recommend  decisions 
to  the  full  District  Business  Conduct 
Comnuttee;  and  (2)  issues  iiutial 
decisions  in  disciplinary  proceedings 
brought  against  NASD  members  and 
their  associated  persons.  (Rules  9211 
through  Rule  9216,  and  Rules  9221 
through  9225.)  Under  the  proposed  rule 
change,  a  District  Conmuttee’s 
adjudicatory  role  is  to  serve  as  a  pool  of 
persons  firom  which  the  Chief  Hearing 
Officer  may  select  Panelists  to  serve  on 
the  adjudicatory  panels.  (Proposed 
Rules  9231  and  9232.)  Tltis  diange  is 
designed  to  preserve  the  core  of  the 
NASD’s  disciplinary  process,  "member 
participation  and  peer  review,”  while 
eliminating  aspects  of  the  disciplinary 
process  pursuant  to  the  Undertakings. 
(Select  Conunittee  Report,  p.  C-16.) 

Specifically,  proposed  Rule  9231(b) 
provides,  in  pertinent  part:  “The 
Hearing  Panel  shall  be  composed  of  a 
Hearing  Officer  and  two  Panelists 
*  *  *.”  To  serve  as  a  Panelist  for  a 
Hearing  Panel,  each  Panelist  must  be 
associated  with  a  member  and  be: 

(A)  A  current  member  of  a  District 
Conunittee; 

(B)  A  person  who  previously  served 
on  a  disciplinary  hearing  panel; 

(C)  A  former  member  of  the  National 
Business  Conduct  Conunittee; 

(D)  A  person  who  previously  served 
on  a  disciplinary  sul^mmittee  of  the 
National  Business  Conduct  Committee, 
including  a  Subcomnuttee,  an  Extended 
Proceeding  Conunittee,  or  their 
predecessor  subcommittees;  or 


(E)  A  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Board 
of  Directors,  or  a  Governor,  but  does  not 
sit  currently  on  any  of  the 
boards.(Proposed  Rule  9231(b)(1)  (A) 
through  (£).)  The  parallel  provision  in 
paragraph  (c)  of  proposed  Rule  9231 
provides,  in  pertinent  part,  that:  “The 
Extended  Hearing  Panel  shall  be 
composed  of  a  Hearing  Officer  and  two 
Panelists  *  *  *.”  To  serve  as  a  Panelist 
for  an  Extended  Hearing  Panel,  each 
Panelist  must  be  associated  with  a 
member  or  retired  therefrom.  In  other 
respects,  the  pool  from  which  a  Panelist 
may  be  drawn  is  identical  to  that 
described  above  for  a  Hearing  Panel. 
{Compare  proposed  Rule  9231(b)(1)  (A) 
through  (E)  and  proposed  Rule 
9231(c)(1)  (A)  through  (E).) 

Generally,  both  Panelists  will  be 
selected  firom  the  larger  pool  of  Panelists 
based  upon  whether  they  reside  in  the 
same  geographic  area  in  which  the 
alleged  misconduct  occiured.  (Proposed 
Rule  9232(c).)  Specifically,  in  proposed 
Rule  9232(d),  the  Association  proposes 
that  the  Cffief  Hearing  Officer  generally 
select  Panelists  in  the  following  priority: 
(1)  From  the  current  members  of  the 
Primary  District  Committee;  (2)  firom  the 
other  categories  of  persons  eligible  to 
serve  as  Panelists  as  set  forth  in  Rule 
9231(b)(1)  (A)  through  (E)  or,  if 
applicable,  in  Rule  9231(c)(1)  (A) 
through  (E),  who  are  located  in  the  same 
geographic  areas  as  the  Primary  District 
Committee;  and  (3)  if  applicable,  and 
discussed  in  greater  detail  below,  frum 
current  or  former  members  of  the 
Market  Regtdation  Committee.  However, 
the  Chief  Hearing  Officer  has  discretion 
to  select  one  or  both  Panelists  fit>m  the 
larger,  national  pool.  (Proposed  Rule 
9232  (d)  and  (e).) 

Proposed  Rule  9232  provides,  in 
paragraph  (a)(1),  that  the  Chief  Hearing 
Officer  shall  determine  “which  District 
Committee  will  be  the  Primary  District 
Committee  from  which  Panelists  may  be 
selected.”  The  term  “Primary  District 
Conunittee”  is  defined  in  Rule 
9120(w).^2  Paragraph  (c)  of  proposed 
Rule  9232  sets  forth  the  non-exclusive 
list  of  factors  used  by  the  Chief  Hearing 
Officer  to  designate  a  Primary  District 
Conunittee.” 


^^The  tenn  “Primary  Diatrict  Committee”  means, 
in  a  disciplinary  proceedings,  the  District 
Committee  designated  by  tlto  Chief  Hearing  Officer 
pursuant  to  Rule  0232  to  provide  one  or  more  of 
the  Panelists  to  a  Hearing  Panel  or.  if  applicable, 
to  an  Extended  Hearing  Panel,  for  such  disdplinary 
proceedings.  (Proposed  9120(w).) 

The  foctors  used  by  the  Chief  Hearing  Officw 
are  as  follows: 

(1)  The  location  of  a  Respondent’s  principal  office 
if  the  Respondent  is  or  was  a  member  firm; 
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After  designating  the  Primary  District 
Committee,  the  Chief  Hearing  Officer 
selects  two  Panelists  based  on  expertise, 
the  absence  of  any  conflict  of  interest  or 
bias,  and  any  appearance  thereof, 
availability,  and  the  frequency  with 
which  a  member  has  served  as  a 
Panelist  on  Hearing  Panels  or  Extended 
Hearing  Panels  during  the  past  two 
years.  (Proposed  Rule  9232(d).) 

However,  as  noted  previously,  proposed 
Rule  9232  provides  the  Chief  Hearing 
Officer  flexibility  to  select  one  or  both 
Panelists  from  the  national  pool  of 
Panelists.  Specifically,  proposed  Rule 
9232  provides  that  the  designation  of  a 
Primary  District  Committee  “does  not 
preclude  the  Chief  Hearing  Officer  from 
selecting  one  or  more  Panelists  from 
other  categories  of  eligible  Panelists  if 
the  Chief  Hearing  Officer  determines 
that  one  or  more  persons  from  other 
categories  of  eligible  Panelists  more 
clearly  meet  the  criteria  of  paragraph  (d) 
(1)  through  (4)“  (Ifroposed  Rule  9232(e) 
(regarding  expertise,  absence  of  any 
conflict  of  interest  or  bias,  availability, 
and  frequency  of  service))  “and  the 
public  interest  or  the  adniinistration  of 
NASD  Regulation’s  regulatory  and 
enforcement  program  would  be 
enhanced”  by  such  selection  (Proposed 
Rule  9232(e)).  Moreover,  as  discussed  in 
greater  detail  below,  proposed  Rule 
9232  provides  the  Chief  Hearing  Officer 
flexibility  to  select  one  Panelist  fium  the 
pool  of  Market  Regulation  Committee 
members  and  former  members,  if 
appropriate.  (Proposed  Rule  9232  (b) 
and  (d).) 

In  summary,  the  District  Committees, 
in  contrast  to  their  current  authority,  are 
not  allowed  to  initiate  a  disciplinary 
proceeding,  serve  as  an  evidentiary 
Hearing  Panel  for  a  disciplinary 
proceeding,  issue  a  final  decision,  or 
review  or  approve  a  final  decision. 
These  revisions  are  consistent  with 
Undertakings  3  and  4  and  incorporate 


(2)  The  location  of  a  Respondent’s  office  at  the 
time  of  the  alleged  misconduct  if  the  Respondent 
is  or  was  an  associated  person; 

(3)  The  location  of  the  office  of  a  memher  or  an 
associated  person,  or  a  former  member  or  associated 
person,  vdiere  the  alleged  misconduct  occurred; 

(4)  The  location  of  witnesses  at  the  time  of  the 
filing  of  the  complaint,  especially  the  location  of 
witnesses  who  are  or  were  customers  of  a 
Respondent; 

(5)  The  location,  at  the  time  of  the  alleged 
misranduct,  of  the  main,  branch,  or  other  office  in 
which  supervisory  personnel,  who  are  or  wars 
responsible  for  the  supervision  of  a  Respondent, 
were  employed;  and 

(6)  The  location,  the  time  of  the  alleged 
misconduct,  of  the  main,  branch,  or  other  office  in 
which  supwvisory  personnel,  who  are  or  ware 
responsible  for  the  supervision  of  the  office, 
dii^on,  function,  or  segment  of  the  member  where 
the  alleged  misconduct  occuried,  ware  enq>loyed. 

(Proposed  Rule  9232(c).) 


the  recommendations  of  the  Select 
Committee. 

(iii)  The  Role  of  the  Market  Regulation 
Committee 

Under  the  proposed  rule  change,  the 
only  adjudicative  role  for  the  former 
Ma^et  Surveillance  Ck)mmittee,  now 
the  Market  Regulation  (Committee,  is  to 
serve  as  a  pool  of  Panelists  to  serve  on 
a  Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel.  A  current  or 
former  Maricet  Regulation  Committee 
member  who  is  associated  with  an 
NASD  member  may  be  chosen  by  the 
Chief  Hearing  Officer  to  serve  as  a 
Panelist  on  a  Hearing  (Committee  or  an 
Extended  Hearing  Committee.  However, 
a  current  or  former  member  of  the 
Market  Regulation  Committee  may  be 
selected  by  the  Chief  Hearing  Officer 
only  in  liiffited  instances,  i.e.,  when  the 
Chief  Hearing  Officer  determines  that 
the  complaint  alleges  at  least  one  caiise 
of  action  involving  a  violation  of  a 
statute  or  a  rule  within  the  scope  of 
proposed  Rule  9120(q),^  the  CMef 
Hearing  Officer,  in  the  exercise  of  his  or 
her  discretion,  may  determine  to 
appoint  one  of  the  two  Panelists  from 
within  the  Market  Regulation 
Ck)mmittee  pool.  (See.  e.g..  Rule 
9232(b)(2).) 

Spedfic^y,  proposed  Rule  9231(b)(2) 
pertaining  to  Hearing  Panel  selection 
provides:  “If  the  complaint  alleges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  rule  described 
in  Rule  9120(q),  the  Chief  Hearing 
Officer  may  select  as  a  Panelist  a  current 
membOT  of  the  Market  Regulation 
Committee  or  a  former  member  of  the 
Market  Regulation  Committee  who 
previously  served  on  a  disciplinary 
hearing  panel.”  In  addition,  the  general 
criteria  in  proposed  Rule  9231  that  a 
Panelist  be  associated  with  a  member 
applies  to  any  Panelist  drawn  firom  the 
Mtfket  Regulation  Committee  pool.” 

The  parcel  provision  in  paragraph 
(c)(2)  of  propos^  Rule  9231  pertaining 
to  Extended  Hearing  Panel  selection 
provides:  “If  the  complaint  alleges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  rule  described 
in  Rule  9120(q),  the  Chief  Hearing 
Officer  may  select  as  a  Panelist  a  current 
member  of  the  Market  Regulation 
Committee,  or  a  Panelist  drawn  from  the 
Marimt  Regulation  Committee  pool. 

The  parcel  provision  in  paragraph 
(c)(2)  of  proposed  Riile  9231  pertaining 
to  Extended  Hearing  Panel  selection 
provides:  “If  the  complaint  alleges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  a  rule  described 
in  Rule  9120(q),  the  Chief  Hearing 


**See  mipm  note  9. 


Officer  may  select  as  a  Panelist  a  current 
member  of  the  Mari»t  Regulation 
Committee,  or  a  former  member  of  the 
Market  Regulation  Committee,  who,  at 
the  time  of  his  or  her  membership  on 
the  Market  Regulation  Committee,  was 
associated  with  a  member  of  the 
Association.  In  order  to  be  eligible  to  sit 
as  a  Panelist  on  an  Extended  Hearing 
Panel,  a  former  member  of  the  Maricet 
Regulation  Omunittee  shall  have  served 
previously  on  a  disciplinary  hearing 
panel.”  (Proposed  Ride  9231(c)(2).) 

With  respect  to  an  Extended  Hearing 
Panel,  a  former  member  of  the  Market 
Regulation  Committee  may  be  chosen,  if 
retired  from  the  securities  industry,  only 
if  such  person  has  retired  from  such 
employment  not  earlier  than  four  years 
before  the  date  the  complaint  was  filed. 
(Proposed  Rule  9231(c).) 

The  potential  impact  of  Market 
Regulation  Committee  members  or 
former  members  on  a  disciplinary 
proceeding  decision  is  limited  in  two 
significant  ways.  First,  a  Market 
Regulation  (Committee  member  or 
former  member  may  not  be  selected  to 
serve  as  a  Panelist  unless  at  least  one  of 
the  causes  of  action  alleges  a  violation 
of  a  federal  securities  statute,  or  a  rule 
or  regidation,  a  Rule  of  the  Association 
or  a  policy  designated  in  proposed  Rule 
9120(q)."  Second,  the  Chief  Hearing 
Officer  in  each  case  has  discretion 
whether  to  select  a  Panelist  from  the 
Market  Regulation  Committee  (Proposed 
Rules  9231  (b)  and  (c),  and  9232  (a)(2) 
and  (b)),  and  may  not  select  more  than 
one  such  Panelist  (Proposed  Rules  9231 
(b)(2)  and  (c)(2),  and  9232(a)(2)  and  (b)). 

In  summary,  the  limitations  on  the 
Market  Regulation  Cfommittee  imposed 
in  the  proposed  Rule  9200  Series,  in 
contrast  to  its  current  authority  in 
disciplinary  proceedings,  are  parallel  to 
those  limitations  imposed  on  the 
District  Committees.  Thus,  under  the 
proposed  Rule  9200  Series,  the  Maricet 
Regulation  Committee  is  not  allowed  to 
initiate  a  disciplinary  proceeding,  serve 
as  an  evidentiary  Hearing  Panel  for  a 
disciplinary  proceeding,  issue  a  final 
decision,  or  review  or  approve  a  final 
decision.  These  revisions  are  consistent 
with  Undertakings  3  and  4  and 
incorporate  the  recommendations  of  the 
Select  Committee.  In  contrast  to  the 
District  Cfommittee  provisions  relating 
to  Panelists,  Market  Regulation 
Committee  Panelists  wffi  participate  in 
fewer  disciplinary  proceedings  than  the 
Paneli^  drawn  ^m  the  District 
Committee  portion  of  the  pool. 


**  Sw  «upra  note  9. 
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(iv)  How  Disciplinary  Proceedings  Are 
Initiated 

As  noted  above,  currently,  the  Rule 
9200  Series  provides  that  a  complaint  to 
initiate  a  di^plinary  proceeding  may 
be  initiated  by  a  DisMct  Committee,  the 
Market  Regulation  Committee,  the 
National  Business  Conduct  Committee, 
or  the  NASD  Board.  (Rule  9211  and 
Rule  9213.)  In  contrast,  proposed  Rules 
9211  authorizes  the  Department  of 
Enforcement  of  NASD  Regulation  to 
authorize  and  issue  complaints. 
(Proposed  Rule  9211  (a)  and  (b).)  In 
addition,  as  also  provided  in 
Undertaking  3  of  the  SEC  Settlement, 
the  Department  of  Enforcement  may  be 
direct^  to  authorize  and  issue  a 
complaint  by  the  NASD  Regulation 
Board  or  the  NASD  Board.  (Proposed 
Rule  9211(b).)  The  shift  in  the  location 
of  the  “grand  jury”  function  horn  the 
District  Committees  and  the  Market 
Regulation  Committee  to  the 
Department  of  Enforcement  is  a  key 
element  in  providing  the  professional 
staff  of  NASD  Regulation  with  the 
autonomy  and  indep)endence  required 
to  implement  a  vigorous  and 
evenhanded  enforcement  program.  The 
Association  believes  proposed  Rides 
9211  (a)  and  (b)  comply  fully  with 
Undertaking  3  of  the  SEC  Settlement 
and  avoid  conflicts  of  interest  or 
inconsistencies  in  application  that  may 
residt  from  the  division  of  the  “grand 
jury”  function  among  the  District 
Committees. 

(v)  Ex  Parte  Communications  Prohibited 

As  recommended  by  the  Select 
Committee,  ex  parte  contacts  between 
the  disciplinary  panels  and  the  Parties 
or  their  representatives  (counsel  and 
other  representatives)  are  prohibited  in 
the  new  Rule  9000  Series  disciplinary 
proceedings.  Proposed  Ride  9143 
defines  and  prohibits  ex  parte 
communications.  Propos^  Rule  9143  is 
derived  from  Section  554(d)  ^  and 
Section  557(d)(1)  of  the  APA,’’  SEC 
Rules  of  Practice  120,^  and  ACUS 
Model  Adjudication  Rule  120.^  Where 
appropriate,  the  prohibition  also  applies 
to  the  other  proceedings  governed  by 
the  Rule  9000  Series. 

1.  Persons  Subject  to  Rule.  In  order  to 
understand  the  scope  of  proposed  Rule 
9143,  the  four  basic  parts  of  the  Rule 
and  proposed  Rule  9120(p).  the 
definition  of  “Interested  Association 
Staff,”  must  be  considered  together. 
First,  in  paragraphs  (a)  (1)  and  (2)  of 
proposed  Rule  9143.  thm  groups  of 


*•5  U.S.C  554(d). 
”5  U.S.C  557(dK7). 
» 17  CFR  201.120. 
MAR  120. 


people  are  identified  (two  Parties  and 
persons  identified  with  such  Parties  and 
one  Adjudicator  and  persons  identified 
with  such  Adjudicator).  Each  group  is 
subject  to  the  prohibition  against 
mal^g  or  receiving  communications  in 
a  proceeding  for  the  benefit  of  only  one 
side  or  one  Party.  Second,  in  paragraphs 

(a)  (1)  and  (2)  of  proposed  Rule  9143 
and  the  introductory  clause  of 
paragraph  (a)  providing  “or  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  this  Rule  9000 
Series,”  the  broad  classes  of 
communications  that  are  subject  to  this 
prohibition  are  described  and  narrow 
exceptions  are  set  forth.  Third,  in 
proposed  Rule  9143  (b)  and  (c),  the 
remedy  for  an  aggrieved  Party  and  any 
remedial  action  to  be  taken  by  an 
Adjudicator  when  an  opposing  Party  (or 
a  person  identified  with  such  Party)  has 
made  a  prohibited  communication  is  set 
forth.  Fourth,  in  proposed  Rule  9143(d), 
the  point  in  time  after  which 
communications  in  violation  of  the  Rule 
could  occur  is  established  for 
disciplinary  proceedings.  (In  various 
provisions  in  the  proposed  Rule  9400 
Series  and  the  proposed  Rule  9500 
Series,  propos^  Rule  9143  applies,  but 
the  point  in  time  after  which  violative 
communications  could  occur  is 
modified  to  reflect  the  particular  aspects 
of  the  proceedins.) 

First,  the  adjudicatory  group  that  is 
prohibited  from  making  or  receiving 
prohibited  communications  includes 
the  Adjudicator  and  any  person,  such  as 
a  law  clerk  or  other  person,  who  is 
engaged  in  advising  the  Adjudicator.  In 
proposed  Rule  9143,  these  persons  are: 

A  Governor,**  a  Director*'  or  an 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  that  proceeding,  or 
[to]  an  Association  employee  who  is 
participating  or  advising  in  the  decision  of  a 
(kivemor,  a  Director,  or  an  Adjudicator  with 
respect  to  that  proceeding  •  • 


**The  term  “Governor”  means  a  member  of  the 
NASD  Board.  (Proposed  Rule  91200).) 

*'  The  term  "Director”  means  a  member  of  the 
NASD  Regulation  Board  only.  Nasdaq  directors  are 
excluded  intentionally  because  they  do  not 
participate  in  disciplinary  proceedings.  (Proposed 
Rule  9120(e).) 

Routinely,  there  are  a  number  of  people  in 
addition  to  the  staff  of  the  Department  of 
Enforcement  who  participate  in  the  factual  inquiry 
forming  the  basis  for  the  determination  that  a 
conq>l^t  should  be  issued.  For  example,  district 
offices  are  responsible  for  the  examination  of 
certain  membm.  If.  for  exanq>le,  the  Department  of 
Enforcement  authorizes  the  issuance  of  a  ccnnplaint 
against  a  member  located  in  a  particular  district,  in 
moat  cases,  at  least  the  following  staff  would  be 
involved  in  the  disciplinary  process  and  would  be 
considered  “Interested  Aaeo^tion  Staff*:  the 
examiners  employed  in  the  district  office  who  are 
responsible  for  tlw  examination  of  the  member,  the 
regional  attorney  in  the  district,  and  the  director  of 
the  district 


(Proposed  Rule  9143(a)(1).)  Like  ACUS 
Model  Rule  120,*^  the  proposed  rule  is 
not  intended  to  preclude  persons  acting 
in  an  adjudicatory  role,  either  singly  or 
on  a  committee  or  panel,  from 
consulting  with  adjudicatory 
employees,  such  as  attorney  advisers  or 
law  clerks,  because  they  are  viewed  as 
within  the  Adjudicator’s  group.** 

The  two  other  groups  are  identifiable 
based  on  their  affiliation  with  either  the 
Complainant  or  Respondent.  Each  group 
consists  of  at  least  a  Party,  and  his  or 
her  counsel  or  representative.  In 
disciplinary  proceedings,  the  relevant 
group  includes  the  Respondent  or  the 
several  Respondents  (each  a  member 
firm  or  an  associated  person),  and 
counsel  or  representatives. 

The  third  group  is  the  Complainant’s 
group.  The  Complainant  is  the 
Department  of  &iforcement,  and 
berause  of  its  institutional  nature,  this 
group  is  more  difficult  to  identify.  In 
addition  to  counsel  or  a  representative 
identified  with  such  Party,  an  additional 
group  of  persons  is  identified  with  the 
Complainant  and  also  is  subject  to  the 
ex  parte  prohibition.  This  additional 
group  of  persons,  “Interested 
Association  Staff.”  is  defined  in 
proposed  Rule  9120(p).  “Interested 
Association  Staff”  represents  other  parts 
of  the  Association  that  have  been 
involved  with  the  Department  of 
Enforcement  in  certain  stages  prior  to  or 
during  the  actual  prosecution  of  the 
disciplinary  proceeding  (e.g.,  referring 
the  case  to  the  Department  of 
Enforcement  or  forwarding  examination 
reports  or  other  relevant  i^ormation  or 
documents  to  the  Department  of 
Enforcement  for  use  as  evidence).  For  a 
proposed  Rule  9200  Series  disciplinary 
proc»eding.  for  example,  “Interested 
Association  Staff”  means: 

(a)  The  Head  of  Enforcement; 

(b)  A  Department  of  Enforcement  employee 
who  reports  to  the  Head  of  Enforcement; 

(c)  An  Association  employee  who  directly 
participated  in  the  authorization  of  the 
complaint;  or 

(d)  An  Association  employee  who  directly 
participated  in  an  examination,  investigation, 
prosecution,  or  litigation  related  to  a  specific 
disciplinary  proceeding,  and  a  district 
director  or  department  head  to  whom  such 
employee  reports  *  * 

(Proposed  Rule  9120(p)(l)(D).)  'The 
deflation  encompasses  persons  who  are 
engaged  “in  the  investigative  or 
prosecuting  fimctions”  referred  to  in 
SEC  Rules  of  Practice  120(a)(2).*>  For 
example,  certain  Association  personnel 
involved  in  examining  a  member  may 


«MAR120. 

**MAR  120,  comment  1. 
<si7CFR201.120(aX2). 
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be  included  in  ’‘Interested  Association 
Staff.” 

2.  Scope.  To  ensure  that  Respondents 
in  an  Association  disciplinary 
proceeding  are  protect^  from  unfair  ex 
parte  commimication,  the  proposed  ex 
parte  Rule  prohibits  the  initiating  Party, 
the  Department  of  Enforcmnent,  such 
Party’s  counsel,  and  all  other  persons 
witl^  the  Association  who  have  had 
sufficient  contact  with  the  case,  i.e.,  the 
“Interested  Association  Staff,”  from 
engaging  in  any  prohibited 
communication  with  the  Adjudicator  (or 
a  person  identified  with  such 
Adjudicator).^  Proposed  Rule  9143  is 
broader  in  tJ^t  the  scope  of  persons  who 
are  subject  to  the  prohibition  against  ex 
parte  communications  is  greater  than 
under  both  Section  557  of  the  APA*^ 
and  ACUS  Model  Rule  120  "  because 
“Interested  Association  Staff,”  is 
broader  than  the  term  “no  interested 
person  outside  the  agency”  used  in 
Section  557(d)(1)  (A)  and(B)  of  the 
APA«»  and  ACUS  Model  Rule  120.70 

3.  Nanow  Exceptions.  In  Rule  9143(a) 
(1)  and  (2),  all  communications  “relative 
to  the  merits”  of  a  proceeding  are 
prohibited  between  one  Party  (or 
persons  identified  with  such  Party)  and 
the  Adjudicator  (or  persons  identified 
with  the  Adjudicator).  Paragraph  (a), 
which  prohibits  communication  except 
“to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  the  Rule  9000  Series.”  is 
intended  to  clarify  that  a 
communication  that  ultimately  is  not 
related  to  the  merits  of  the  proceeding 
is  not  intended  to  be  prohibited.  For 
example,  the  proposed  Rule  is  not 
intended  to  prohibit  communications 
such  as  inquiries  about  such  matters  as 
the  status  of  the  case,  when  it  will  be 
heard,  and  similar  inquiries.  Similar 
language  is  found  in  Section  554  7>  and 
Section  557  of  the  APA^*  and  ACUS 
Model  Adjudication  Rule  120.73 

4.  Remedy.  In  paragraphs  (b)  and  (c), 
proposed  Rule  9143  provides  a  remedy 
for  an  aggrieved  Party  and  remedial 
action  to  be  taken  by  an  Adjudicator 
when  an  opposing  Party  (or  a  person 
identified  with  such  Party)  has  made  a 
communication  in  violation  of  the  Rule. 
Paragraph  (b)  of  proposed  Rule  9143  is 
parallel  to  the  language  in  Section 


557(d)(1)(C)  74  of  the  APA  and  paragraph 
(C)  of  ACUS  Model  Adjudication  Rule 
120.73  Paragraph  (c)  of  proposed  Rule 
9143  is  substanti^y  drawn  from 
Section  557(d)(1)(D)  of  the  APA.7< 
Paragraph  (c)  of  proposed  Rule  9143, 
althou^  somewhat  parallel  to 
paragraph  (D)  of  ACUS  Model 
Adjudication  Rule  120,77  allows  an 
Adjudicator  to  apply  a  sanction  with 
more  frequency  than  the  corresponding 
provision  of  ACUS  Model  Adjudication 
Rule  120.7* 

5.  When  Prohibition  Begins.  Proposed 
Rule  9143(d)  establishes,  for  a 
disciplinary  proceeding  brought  under 
the  proposed  Rule  9200  Series,  the  point 
in  time  beginning  with  which  the 
prohibition  applies.  Specifically,  the 
prohibition  applies  upon  “the 
authorization  of  a  complaint  *  *  * 
unless  the  person  responsible  for  the 
communication  has  Imowledge  that  the 
complaint  will  be  authorized,  in  which 
case  the  prohibitions  shall  apply 
beginning  at  the  time  of  his  or  her 
acquisition  of  such  knowledge.”  79 
Se^on  557(d)(1)(E)  of  the  APA  *9  is 
more  flexible  in  its  application  than 
Rule  9143(d).  Section  557(d)(1)(E)  of  the 
APA  *■  provides  that  the  profobitions 
apply  no  “later  than  the  time  at  which 
a  proceeding  is  noticed  for  hearing 
unless  the  person  responsible  for  the 
cx)mmimication  has  Imowledge  that  it 
will  be  noticed,  in  which  case  the 
prohibitions  shall  apply  beginning  at 
the  time  of  his  acquisition  of  svich 
knowledge.”  Model  Adjudication  Rule 
120,  paragraph  (E),  adopts  a  similar 
standard,  providing  that:  “The 
prohibitions  of  this  rule  shall  apply 
beginning  (time  designated  by  (the  AA)), 
but  in  no  case  shall  they  begin  to  apply 
later  than  the  time  at  which  a 
proceeding  is  noticed  for  hearing  unless 
the  person  responsible  for  the 
communication  has  knowledge  that  it 
will  be  noticed,  in  which  case  the 
prohibitions  shall  apply  beginning  at 
the  time  of  her/his  acquisition  of  such 

knowledge.”  “ 


«5  U.S.C  557(d)(lXC). 

^MAR120. 

’•su.s.c'ssrtdMiKD). 
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w/d. 

^For  example,  if  after  a  meeting  among  varioiM 
staff  nMMnbers  of  NASD  Regulation,  a  staff  member 
who  attended  the  meeting  knew  that  a  complaint 
would  be  issued  and  then  spoke  to  an  Adjudicator 
concerning  the  case,  the  staff  member  would  violate 
the  Rule  9143  prohibition  against  ex  parte 
communication. 

*>5  U.S.C  557(dKl)(E). 

••/d. 

■>MAR  120.  In  MAR  120,  the  term  “AA”  means 
“adopting  agency.”  The  phraae  “(time  designated 
(the  AA))”  means  the  time  designated  by  the 
agency  adopting  the  model  rule. 


6.  Waiver.  Paragraph  (e)  of  proposed 
Rule  9143  provides  that  the  protections 
under  the  proposed  rule  for  a 
Respondent,  or  a  person  anticipating 
that  he  or  she  will  be  named  as  a 
Respcmdent  if  potential  charges  are  not 
resolved  using  alternative  procedures 
(e.g.,  an  AWC  or  a  MRV),  are  waived  if: 
(1)  A  Respondent  submits  an  offer  of 
settlement  under  Rule  9270,  or  (2)  a 
member  or  a  person  associated  with  a 
member  executes  an  AWC  under 
proposed  Rule  9216(a)  or  a  MRV  under 
proposed  Rule  9216(b).  This  provision 
provides  all  persons  involved  in  the 
settlement  process  or  the  pre-complaint 
resolution  process  with  the  flexibility  to 
attempt  to  dispose  of  a  disciplinary 
matter,  and  is  consistent  with  the  ex 
parte  concepts  applied  in  civil 
litigation. 

In  summary,  the  Association  believes 
that  proposed  Rule  9143  either  parallels 
or  provides  for  slightly  more  stringent 
protections  against  ex  parte 
communications  than  do  other  standard 
procedural  rules  referred  to  above. 

Based  on  the  breadth  of  the  term 
“Interested  Association  Staff”  and  the 
other  parts  of  proposed  Rule  9143,  the 
ex  parte  protections  in  the  proposed 
Rule  provide  assurance  that  no  Party 
will  Ire  able  to  obtain  an  imfair 
advantage  by  discussions  with  a  person 
involved  in  adjudicating  a  proceeding. 
Finally,  proposed  Rule  9143 
incorporates  a  change  specifically 
recommended  by  the  Select  Committee. 

(vi)  The  Role  of  The  Hearing  Officer  and 
Hearing  Panel 

1.  Establishment  of  Office  of  Hearing 
Officers.  As  recommended  by  the  Select 
Committee  and  pursuant  to  Undmtaking 
3,  NASD  Regulation  has  established  an 
Office  of  Hearing  Officers  (“OHO”)  as 
an  independent  office  within  NASD 
Regulation.  The  OHO  is  headed  by  the 
Chief  Hearing  Officer,  who  is  an 
Executive  Vice  President  and  reports 
directly  to  the  President  of  NASD 
Regulation.  The  purpose  of  the  OHO  is 
to  provide  a  corps  of  independent  and 
professional  Hearing  Officers  (attorneys 
with  appropriate  experience  and 
training  to  preside  over  all  formal 
NASD  disciplinary  proceedings.  The 
Association  believes  the  appointment  of 
such  Hearing  Officers  is  consistent  with 
the  recommendations  of  the  Select 
Committee  and  complies  with 
Undertaking  3. 

The  participation  of  Hearing  Officers 
will  enhance  dispassionate  application 
of  the  rules  and  promote  fieumess  in  the 
disciplinary  process.  In  addition,  as 
recognized  by  the  Select  Committee,  the 
participation  of  Hearing  Officers  will 
help  ensure  that  complex  or  contentious 


*4  In  proceedings  subject  to  the  Rule  9000  Series 
other  than  disciplinary  proceedings,  the 
Department  of  Membm  Regulation  generally 
initiates  the  specified  proceeding. 

«5U.S.C557. 

<•  MAR  120. 

«*5  U.S.C  S57(dKl)  (A)  and  (B). 

~MAR120. 

T'5U.S.a554. 

’>5U.S.C557. 

'”MAR  120,  comment  2. 
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cases  are  managed  efiectively.  All 
litigated  disciplinary  proceedings  will 
be  decided  by  a  panel  comprised  of  one 
Hearing  Officer  and  two  Panelists,  Le., 
the  two  securities  industry 
representatives.  The  use  of  industry 
Panelists  is  intended  to  ensvire  that 
marimt  expertise  and  judgment  will 
continue  to  be  brought  to  bear  on  the 
disciplinary  process.  Participation  of  a 
profnnional  Hearing  Officer  in  a 
securities  industry  ffisdplinary 
proceeding  is  not  new;  for  example,  the 
New  Yorif;  Stock  Exchange  maintains  a 
similar  procedure.*^ 

2.  Assignment  of  Hearing  Officer. 
Proposed  Rule  9213(a)  requires  the 
Chief  Hearing  Officer  to  assign  a 
Hearing  Officer  to  preside  over  a 
disciplinary  proceeding  "as  soon  as 
practicable  alter  a  Complainant  has  filed 
his  or  her  complaint  with  the  Office  of 
Hearing  Officers.”  Thus,  once  a 
compl^t  is  filed,  a  Hearing  Officer  is 
appointed  and  presides  over  all  matters 
relating  to  the  proceeding.  This  helps 
ensure  effective  case  management  fiom 
the  outset  of  the  proceeding.  For 
example,  a  Hearing  Officer  considers  ' 
motions  to  amend  a  complaint 
(Proposed  Rule  9212(b))  and  motions  by 
Respondents  for  a  more  definite 
statement  (Proposed  Rule  921S(c)). 

3.  Appointment  of  Hearing  Panel  or 
Extendi  Hearing  Panel,  Timing,  and 
Hearing  Panel  Composition.  Proposed 
Rule  9213(b)  requires  that  the  Cffief 
Hearing  Officer  appoint  persons  to  serve 

'  as  PaneUsts  in  the  disciplinary 
proceeding  “(a]s  soon  as  practicable 
after  assigning  a  Healing  Officer”  to 
such  proceeding.  In  doing  so,  the  Chief 
Hearing  Officer  must  determine  if  the 
case  will  require  the  appointment  of  a 
Hearing  Panel  or  an  Emended  Hearing 
Panel.  (Proposed  Rule  9213(b).) 

Proposed  Rules  9231(a)  and  9231(b) 
set  forth  the  composition  of  a  Hearing 
Panel  and  an  Extended  Hearing  Panel 
and  provide  that  both  types  of  panels 
are  composed  of  two  Panelists  and  a 
Hearing  Officer.  A  Hearii^  Panel  is 
appointed  for  and  decides  most 
disciplinaiy  proceedings.  (Proposed 
Rule  9231(a).)  As  reference  above,  an 
Extended  Hearing  Panel  is  appointed  if 
the  Chief  Hearing  Officer  determines 
that  the  matter  should  be  designated  an 
Extended  Hearing  because  the  issues  are 
complex,  or  it  is  anticipated  that  the 
hearing  will  be  lengthy,  or  based  upon 
other  material  factors.  (Proposed  Rules 
9231(b)  and  9120(h).)  By  designating  a 
proceeding  as  an  Esriended  Hearing,  the 
Chief  Hearing  Officer  has  a  larger  pool 
of  persons  fiom  which  to  appoint 
Panelists  and  may  consider  appointing 


See.  e.g.,  NYSE  Rule  476. 


persons  who  have  greater  time  to  donate- 
to  the  disciplinary  process,  i.e.,  persons 
who  have  retired  recently  fiom 
emplcwment  in  the  securities  industry. 

4.  Hearing  Officer  Responsibility  for 
Case  Management.  Consistent  wiffi  the 
recommen^tions  of  the  Select 
Committee,  the  Hearing  Officer  has  the 
authority  to  and  will  he  responsible  for 
determining  procedural,  evidentiary, 
scheduling,  and  other  matters  pertaining 
to  case  management  during  the  pre- 
hearing  and  hearing  phase  of  the 
disciplinary  process.  In  this  regard, 
various  rules  setting  forth  the  authority 
of  the  Hearing  Officer  have  been 
incorporated  in  the  proposed  Rule  9000 
Series.  Also  consistent  with  the 
recommendations  of  the  Select 
Committee,  the  Hearing  Officer’s 
authority  is  limited  to  determining  non- 
dispositive  matters;  determinations  of 
motions  for  summary  disposition 
require  action  hy  the  Hearing  Panel,  or, 
if  applicable,  the  Extended  Hearing 
Panel.  (Proposed  Rule  9146(j).)  Effective 
case  management  by  the  Hearing  Officer 
will  enhance  the  disciplinary  process. 
Early,  pre-hearing  resolution  of  various 
proi^ural  and  evidentiary  matters  will 
save  time  and  assist  in  streamlining  the 
presentation  of  evidence  at  the  hearing. 
Effective  case  management  also  will 
help  ensure  that  the  Parties 
appropriately  satisfy  their  discovery  and 
other  obligations  in  a  timely  fashion, 
and  will  thus  enhance  fairness  in  the 
disciplinary  process. 

Broad  statements  of  a  Hearing 
Officer’s  authority  are  set  forth  in 
proposed  Rule  9235,  "Hearing  Officer 
Authority,”  proposed  Rule  9241,  “Pre- 
hearing  inferences,”  proposed  Rule 
9242,  "Pre-hearing  Submissions,”  and 
proposed  Rule  9266,  "Proposed 
Findings  of  Fact,  Conclusions  of  Law, 
and  Post-Hearing  Briefe.”  These 
proposed  rules,  ^ong  with  various  other 
proposed  rules  addr^sing  specific 
duties  of  a  Hearing  Officer,  delegate  to 
a  Hearing  Officer  responsibility  for  case 
management,  bom  the  institution  of  a 
proceeding  to  its  conclusion. 

Specific^y,  proposed  Rule  9235 
provides  that  a  Hearing  Officer  shall 
have  authority  to:  hold  pre-hearing  and 
other  conferences  and  require  the 
attendance  at  such  conferences  of 
persons  who  have  authority  to  negotiate 
on  behalf  of  the  Parties  (Proposed  Rule 
9235(a)(1));  regulate  the  course  of  the 
hearing  (l^poHsed  Rule  9235(a)(2)); 
order  the  Parties  to  present  oral 
argument  at  any  stage  of  the  disciplinary 
hearing  (Proposed  Rule  9235(a)(3]); 
resolve  proc^vual,  evidentiary, 
discovery,  and  other  non-dispositive 
matters  (Fteposed  Rule  9235(a)(4)); 
reopen  any  hearing,  if  necessary 


(Proposed  Rule  9235(a)(5));  create  and 
maintain  the  official  record  of  the 
disciplinary  proceeding  (Proposed  Rule 
9235(a)(6));  and  draft  a  decision  that 
represents  the  views  of  the  majority  of 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel  assigned  to  the 
proceeding  (Proposed  Rule  9235(a)(7)). 

Proposed  Rule  9235  expressly 
indicates  that  the  list  of  powers  is 
illustrative,  not  exhaustive;  the  Hearing 
Officer  is  permitted  to  take  any  action 
“necessary  and  appropriate  to  discharge 
his  or  her  duties.”  The  proposed  rule  is 
patterned  on  SEC  Rules  of  Practice 
111,  ^  entitled  "Hearing  Officer 
Authority,”  and  the  powers  enumerated 
in  proposed  Rule  9235  are  consistent 
with  many  of  the  powers  enumerated  in 
that  rule.  The  powers  set  forth  in 
proposed  Rule  9235  are  also  consistent 
with  certain  of  the  powers  eniunerated 
in  ACUS  Model  Adjudication  Rule 
111,83  “Adjudicator:  Powers.” 

In  connection  with  a  Hearing  Officer’s 
responsibility  for  case  management,  it  is 
anticipated  that  through  the  use  of  pre- 
hearing  conferences  (^oposed  Rule 
9241),  a  Hearing  Officer  will  assist  in 
eliminating  unnecessary  delay  and 
improving  the  quality  of  the  hearing. 

For  example,  these  conferences  may  be 
used  to  clarify  and  simplify  the  issues, 
sharpen  the  preparation  of  the  case,  and 
facilitate  the  pre-hearing  exchange  of 
documents  and  witness  lists.  A  Hearing 
Officer  also  has  the  authority  to  reqviire 
the  submission  of  a  variety  of  pre- 
hearing  materials  (Proposed  Rule  9242) 
and  post-hearing  ^dings  of  fact, 
conclusions  of  law,  and  post-hearing 
briefs  (Proposed  Rule  9266).  These 
materials  likely  will  be  of  particular 
assistance  to  the  Hearing  Panel,  or,  if 
appUcable,  the  Extended  Hearing  Panel 
in  complex  or  lengthy  proceedings. 

In  addition  to  the  broad  delegations  of 
discretionary  authority  discuss^  above, 
the  proposed  rules  specifically 
authorize  a  Hearing  Officer  to  perform 
various  functions  in  the  pre-hearing 
stage  and  during  the  hearing.  With 
respect  to  pre-hearing  matters,  a  Hearing 
Officer  is  authorized  to:  rule  on  motions 
to  amend  a  complaint  (Proposed  Rule 
9212(b));  rule  on  motions  for  a  more 
definite  statement  and  to  amend  an 
answer  (Proposed  Rule  9215  (c)  and  (d)); 
issue  a  notice  of  hearing  (Proposed  Rvde 
9221(d));  grant  the  Parties’  extensions  of 
time  for  the  completion  of  tasks  and 
grant  adjournments  of  a  hearing  (e.g., 
proposed  Rule  9222);  rule  on  motions  to 
disqualify  one  or  both  of  the  Panelists 
(Proposed  Rule  9234(d));  and  rule  on 
discovery  issues  (Proposed  Rules  9251, 


*•17  CFR  201.111. 
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9252  and  9253).  With  respect  to  a 
hearing,  a  Hearing  Officer  is  authorized 
to  rule  on  the  adi^ssion  of  evidoice 
during  the  hearing.  (Proposed  Ride 
9263.)  These  powers  are  comparable  to 
the  powers  delegated  to  a  hea^g  officer 
in  an  SEC  administrative  proceeding. 

Consistent  with  a  Hearing  Officer^ 
case  management  responsibilities,  a 
Hearing  Officer  is  authorized  to  enter  a 
default  judgment  when  a  Respondent 
fails  to  file  an  answer  to  the  complaint 
within  the  prescribed  time  (Proposed 
Ride  9215(fi);  or  when,  after  receiving 
proper  notice,  a  Respondent  fails  to 
appear  at  a  pre-hearing  conference 
exposed  Rule  9241 (fi)  or  at  the  hearing 
(Proposed  Rule  9269(a)).  Finally,  to  help 
ensure  that  a  Hearing  Officer’s  efforts  to 
enhance  the  fairness  of  and  promote 
order  in  the  disciplinary  process  are  not 
thwarted  by  recalcitrant  Parties,  their 
representatives,  or  their  counsel,  the 
proposed  rules  empower  a  Hearing 
Officer  to  fashion  discretionary 
sanctions  for  violations  of  an  order 
issued  by  the  Hearing  Officer.  Hearing 
Panel  or,  if  applicable.  Extended 
Hearing  Panel,  or  for  other 
contemptuous  conduct  during  any  stage 
of  the  disciplinary  proceeding. 

(Proposed  Rule  9280.) 

(vii)  The  Role  of  Motions 

1.  Establishment  of  Motions  Practice. 
There  is  no  rule  in  the  current  Rule 
9000  Series  explicitly  governing  a 
motions  practice.  As  recommended  by 
the  Select  Committee,  the  proposed 
Rule  9000  Series  provides  for  a  formal 
motions  practice  in  NASD  disciplinary 
proceedings.  The  purpose  of  the 
proposed  ^ange  is  to  enhance  the  fair 
and  efficient  preparation  and  conduct  of 
the  hearings. 

The  general  provisions  for  and 
structure  governing  motions  practice  set 
forth  in  proposed  Rule  9146  are 
modeled  upon  ACUS  Model 
Adjudication  Rule  170.*^  Except  for  the 
treatment  of  motions  for  summary 
disposition,  proposed  Rule  9146 
incorporates  all  of  the  provisions  of 
ACUS  Model  Adjudication  Rule  170 
with  only  minor  variations.  In  addition, 
reference  was  made  to  Rule  154  of  the 
SEC  Rules  of  Practice  **  and  F.R.C.P. 
Rule  7(b). 

Consistent  with  ACUS  Model 
Adjudication  Rule  170,**  proposed  Rule 
9146  expressly  permits  written  and  oral 
motions,  but  ffie  Adjudicator  may  order 
that  an  oral  motion  be  set  forth  in 
writing  if  the  Adjudicator  finds  that  a 


••MAR  170. 

"W. 
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written  motion  is  warranted  by  the  facts 
and  circumstances.  Under  both  the 
ACUS  Model  Adjudication  Rule  170*<> 
and  the  proposed  Rule  9146,  a  motion 
must  state  the  specific  relief  requested, 
the  basis  for  the  motion,  and  it  may  be 
denied  without  awaiting  a  response  if  it 
is  dilatory,  repetitive  or  frivolous. 
Likewise,  unless  otherwise  ordered,  the 
filing  of  a  motion  does  not  stay  a 
proofing. 

There  are  two  minor  dissimilarities 
between  the  proposed  Rule  9146  and 
ACUS  Model  Adjudication  Rule  170.*> 
First,  the  time  limit  to  respond  to  a 
written  motion  is  longer  under  proposed 
Rule  9146(d)  than  it  is  under  ACUS 
Model  Adjudication  Rule  170:  *2 14 
versus  10  days.  In  neither  case, 
however,  is  ffie  moving  party  granted 
the  right  to  file  a  reply  to  an  opposition 
without  the  Adjudicator’s  permission. 
Second,  proposed  Rule  9146(i)  includes 
page  limits  and  format  requirements  for 
written  motions.  Similar  format 
requirements  but  not  page  limits  are 
found  in  ACUS  Model  Adjudication 
Rule  152.*3  The  Association  believes 
that  the  page  limit  is  appropriate 
because  in  the  disciplinary  proceeding 
forum  generally  there  should  be  a 
narrower  range  of  issues  and  fewer 
contested  legal  issues  than  in  civil 
litigation. 

2.  Motion  for  Summary  Disposition. 
Paragraph  (a)  of  proposed  Rule  9264 
provides  that,  after  a  Respondent’s 
answer  has  been  filed  and  Documents 
have  been  made  available  to  that 
Respondent,  the  Respondent  or 
Complainant  may  file  a  motion  for 
summary  disposition  of  some  or  all  of 
the  causes  of  action  in  the  complaint 
without  leave  of  the  Hearing  Officer. 
Such  motions  must  be  filed  at  least  21 
days  before  the  time  set  for  the  hearing 
on  the  merits.  Paragraph  (b)  of  proposed 
Rule  9264  provides  that,  after  a 
Complainant  has  completed 
presentation  of  its  case  in  chief  as  to  a 
Respondent,  the  Respondent  or  the 
Complainant,  without  leave  of  the 
Hearing  Officer,  may  file  a  motion  for 
summary  disposition  with  respect  to 
that  Respondent.  If  a  Complainant  has 
not  completed  its  case  in  chief,  a 
Complainant  or  Respondent  may  move 
for  summary  disposition  only  with  leave 
of  the  Hearing  (^cer.  As  noted 
previously,  the  current  Rule  9000  Series 
does  not  provide  for  the  filing  of  a 
motion  for  summary  disposition. 

The  standards  for  moqons  for 
summary  disposition  under  proposed 


»id. 
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Rule  9264  deviate  from  the  standards  in 
the  ACUS  Model  Adjudication  Rules** 
and  the  SEC  Rules  of  Practice**  in  two 
respects.  First,  proposed  Rule  9146(j) 
explicitly  states  that  a  motion  for 
summary  disposition  may  only  be 
decided  by  a  majority  vote  of  a  Heaiii^ 
Panel  or  ^end^  Hearing  Panel’not  by 
a  Hearing  Officer.  'This  provision  should 
be  read  in  conjunction  vrith  proposed 
Rules  9147  and  9235,  which  set  out  the 
power  of  a  Hearing  Officer  to  rule  on 
procedural  and  other  administrative 
matters  arising  durii^  the  course  of  a 
disciplinary  proceeding.  Proposed  Rule 
9235(a)(4)  restricts  a  Hearing  Officer’s 
decisional  authority  to  resolving  all 
procedural  and  evidentiary  matters, 
discovery  requests,  and  other  non- 
dispositive  motions.  Second,  proposed 
Rule  9264  limits  when  a  motion  for 
summary  disposition  may  be  made 
without  leave  of  a  Hearing  Officer.  In 
this  aspect,  proposed  Rule  9264  closely 
mirrors  SEC  Rules  of  Practice  250,*^  by 
restricting  the  filing  of  pre-hearing 
motions  for  summary  disposition  until 
after  a  Respondent  h^  answered  and 
Documents  have  been  made  available  to 
the  Respondent  for  inspection  and 
copying  pursuant  to  proposed  Rule 
9251.  After  a  hearing  on  the  merits  has 
started,  a  motion  for  siunmary 
disposition  may  be  made  without  leave 
of  the  Hearing  Officer  only  after  the 
Complainant  in  the  proceeding  has 
completed  presentation  of  its  case  in 
chief. 

(viii)  Expanded  Discovery 

1.  Basis  for  Expanded  Discovery 
Provisions.  The  Select  Conunittee 
recommended  that: 

The  documentary  discovery  rights  of 
respondents  in  NASD  disciplinary 
proceedings  should  be  expanded  to  furnish 
respondents,  at  a  reasonable  Hnw  in  advance 
of  me  initial  hearing,  with  all  non-privileged 
materials  in  the  NASD’s  possession 
(including  exculpatciy  evidence)  directly 
relevant  to  the  dispute. 

(Select  Committee  Report,  p.  C-25.)  In 
re^onse  to  and  consistent  with  the 
Select  Committee’s  recommendation, 
proposed  Rules  9251  through  9253 
provide  for  the  discovery  of  non- 
privileged  Documents*^  by  Respondents 
in  a  disciplinary  proceeding.  Special 
attention  was  devoted  to  the  R^e  9250 
Series  to  assure  that  Documents 
received  by  the  Department  of 


*•/</. 
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•^"Document”  msans  a  writing,  drawing,  graph, 
chart,  photograph,  recording,  or  any  othar  d^ 
conyiktion,  iiiduding  data  stored  by  compatar. 
from  ediidi  irr&rrmation  can  be  obtahisd.  (Propoaad 
Rola  0120(g).) 
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Enforcement  after  a  Respondent  had 
inspected  and  copied  Drcuments  would 
be  made  available  expeditiously  to 
Respondents  (Propos^  Rule  9251(a)(2)) 
and  that  evidence  that  becomes 
available  shortly  before  or  during  a 
hearing  on  the  merits  would  be 
product  expeditiously  to 
Respondents^  (Proposed  Rule  9252(c)). 
Under  the  proposed  Rules,  a 
Respondent  h^  a  right  to  obtain  certain 
Documents,  and  the  right  to  insist  upon 
their  production  based  upon  a  schedule 
set  forth  in  the  rules. 

2.  Mandatory  Document  Disclosure 
Obligations  of  the  Department  of 
Enforcement.  Proposed  Rule  9251(a)(1) 
requires  the  Department  of  Enforcement 
to  make  available  for  inspection  and 
copying  to  any  Respondent  Documents 
prepared  or  obtain^  by  Interested 
Association  Staff  in  connection  with  the 
investigation  that  led  to  the  institution 
of  the  disciplinary  proceeding.  This 
includes,  but  is  not  limited  to:  Requests 
for  information  pursuant  to  Rule  8210; 
written  requests  for  information  to 
persons  not  employed  by  the 
Association  and  all  Documents 
provided  in  response  to  such  requests; 
all  transcripts  and  transcript  exhibits; 
and  all  other  Documents  obtained  ftom 
persons  not  employed  by  the 
Association. 

Under  proposed  Rule  9251(d),  imless 
otherwise  ordered  by  a  Hearing  Officer, 
the  Department  of  &iforcement  must 
begin  making  these  Documents  available 
for  inspection  and  copying  not  later 
than  21  days  after  the  last  timely  answer 
has  been  filed.  These  Documents  will  be 
made  available  for  inspection  in  the 
Association  office  where  they  are 
ordinarily  maintained,  imless  agreed  to 
or  ordered  otherwise. 

With  respect  to  Documents  obtained 
by  the  staff  pursuant  to  Rule  8210  after 
the  issuance  of  a  complaint,  but  under 
the  same  investigative  file  number, 
proposed  Rule  9251(a)(2)  specifies  that 
the  Department  of  Enforcement  also 
must  make  those  documents  available  to 
the  Respondents  for  inspection  and 
copying. 

Proposed  Rule  9251(b)  identifies 
those  Docummits  that  may  be  withheld 
by  the  Department  of  Enforcement.  A 
Document  need  not  be  produced  if  it  is 
privileged,  constitutes  attorney  work 
product,  is  an  examination  or  inspection 
report,  or  is  an  internal  memorandum  or 
writing  prepared  by  Association  staff 
that  wffi  not  be  offered  in  evidence. 
Documents  that  would  disclose  an 


**CuRantly,  tha  dudpUnaiy  hearing  panel  before 
whom  the  Reqx>ndent  ehall  appear  detenninaa  the 
extant  of  diacmrery,  die  acopa  and  the  timing  of  the 
production  of  documenta.  and  other  iaeuea. 
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examination  or  investigatory  technique 
or  the  identity  of  a  coiffidential  source 
likewise,  need  not  be  disclosed.  The 
proposed  rule  also  allows  the  Hearing 
Officer  to  grant  leave  to  withhold 
Documents  that  are  not  relevant  or  for 
good  cause  shown.  The  Hearing  Officer 
may  require  the  Department  of 
Enforcement  to  submit  a  list  of  the 
Documents  withheld,  and  may  conduct 
an  in  camera  inspection  of  any  such 
Documents  to  determine  whether  they 
should  be  produced. 

Although  Rule  9251(b)(1)  allows  the 
Department  of  Enforcement  to  withhold 
certain  Documents  fiom  discovery, 
proposed  Rule  9251(b)(2)  requires  the 
Department  of  Enforcement  to  provide  a 
Dooiment  or  a  part  of  a  Document  that 
contains  material  exculpatory 
evidence.*®  For  example,  if  a  portion  of 
an  examination  report  includes 
statements  or  documentary  evidence 
that  is  exculpatory,  the  Department  of 
Enforcement  is  required  to  provide  that 
portion  of  the  Document,  lliis  is  a 
significant  enhancement  over  the 
existing  rules,  wdiich  contain  no  such 
obligation. 

Proposed  Rule  9251  is  modeled  on 
and  is  substantially  the  same  as  SEC 
Rules  of  Practice  230  in  that,  among 

other  things,  the  proposed  Rule:  Affords 
Respondents  an  automatic  right  to 
Document  discovery  fiom  the 
Department  of  Enforcement;  allows  the 
Department  of  Enforcement  to  withhold 
privileged  and  certain  other  categories 
of  Docmnents  firom  discovery;  requires 
the  disclosure  of  material  exculpatory 
evidence;  and  requires  that  the 
Respondents  bear  the  cost  of 
photocopying  the  Documents. 

3.  Respondents’ Requests  for 
Documents  and  Production  of  Witness 
Statements.  Proposed  Rule  9252 
formally  recognizes  a  current  practice  in 
disciplinary  proceedings  that  allows 
Respondents  to  request  the  Association 
to  compel  the  production  of  Documents 
or  testimony  for  hearing  pursuant  to 
Rule  8210.  As  set  forth  in  proposed  Rule 
9252,  such  requests  must  be  made  not 
later  than  21  days  prior  to  the  scheduled 
hearing  date;  describe  with  specificity 
the  Documents  or  testimony  sought; 
state  why  the  Documents  or  testimony 
are  material;  describe  the  Respondent’s 
previous  efforts  to  obtain  the  Documents 
or  testimony  through  other  means;  and 
state  whether  the  custodian  of  the 
Documents  or  each  proposed  wdtness  is 
subject  to  the  jurisdiction  of  the 
Association. 


**This  provision  is  intended  to  be  consistent  «vith 
the  doctrine  enuncieted  in  Brody  v.  hUuykmd,  373 
U.S.  83  (1963). 

“•17  CFR  201.230. 


4.  Proposed  Rule  9253.  Proposed  Rule 
9253  filler  tiroadens  the  discovery 
procedures  by  establishing  a  procedure 
for  Respondents  to  obtain  copies  of 
statements  of  any  person  called  or  to  be 
called  as  a  witness  by  the  Department  of 
Enforcement  that  pertain  to  that 
witness*  direct  testimony.  Such  written 
statements  include  those  that  would  be 
required  to  be  furnished  under  the 
Jencks  Act,  18  U.S.C.  3500.  This  new 
requirement  is  consistent  with  SEC 
Rules  of  Practice  231.*®* 

(ix)  Pre-hearing  Procedures 

1.  General  Considerations.  In 
connection  with  the  goal  of  enhancing 
the  fairness  and  efficiency  of  NASD 
disciplinary  proceedings,  the  proposed 
rules  grant  the  Hearing  Officer 
discretionary  authority  to  require  the 
Parties  to  participate  in  pre-hearing 
conferences  or  to  file  a  variety  of 
informational  materials  in  advance  of 
the  hearing.  Effective  planning  and 
increased  control  over  the  proceeding 
by  the  Hearing  Officer  during  the  pre- 
hearing  phase  will  assist  in  accelerating 
the  disciplinary  process.  The  use  of  pre- 
hearing  procedures  as  a  means  of 
effective  case  management  is  consistent 
with  the  practice  in  SEC  administrative 
proceedings  and  in  federal  district 
courts. 

2.  The  Uses  of  Pre-Hearing 
Conferences.  Proposed  Rule  9241  grants 
the  Hearing  Officer  authority  to  require 
the  Parties  or  their  counsel  to 
participate  in  a  pre-hearing  conference. 
As  set  forth  in  the  proposed  rule,  the 
conference  is  intended,  among  other 
things,  to:  expedite  the  disposition  of 
the  proceeding;  establish  procedures  to 
manage  the  proceeding  efficiently;  and 
improve  the  quality  of  the  hearing 
through  more  thorough  preparation. 
(Proposed  Rule  9241(a).)  At  the 
discretion  of  the  Hearing  Officer,  such 
conferences  may  be  held  with  one  or 
more  persons  participating  by  telephone 
or  other  remote  means.  (Proposed  Rule 
9241(b).) 

The  proposed  rule  enumerates  a  list  of 
subjects  that  the  Hearing  Officer  may 
consider  and  with  respect  to  which  the 
Hearing  Officer  may  take  action  at  the 
pre-hearing  conference,  including: 
Simplification  and  clarification  of  the 
issues:  exchange  of  witness  and  exhibit 
lists,  and  copies  of  exhibits;  stipulations 
and  admissions;  matters  of  which 
official  notice  may  be  taken;  the 
schedule  for  exchanging  pre-hearing 
motions,  if  any;  the  method  of  service 
and  filing  of  papers  by  the  Parties; 
determination  of  hearing  dates; 
amendments  to  the  complaint  or 


“•  17  CTR  201.231. 
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answers;  and  production  of  documents. 
(Proposed  Rule  9241(c).)  By  its  terms, 
the  list  of  enumerated  subjects  is  not 
exhaustive;  any  “other  matters  as  may 
aid  in  the  orderly  and  expeditious 
disposition  of  the  procemling”  may  be 
considered  at  a  pre-hearing  conference. 
(Proposed  Rule  9241(c)(10).)  Following 
the  conclusion  of  the  pre-hearing 
conference,  the  Hearing  Officer  is 
required  to  enter  an  order  or  ruling 
reciting  any  agreements  reached  and 
any  procedure  determinations  made  by 
the  Hearing  Officer  during  the 
conference. 

Unless  determined  by  the  Hearing 
Officer  to  be  imnecessary  or  premature, 
the  proposed  rules  require  that  an  initial 
pre-hearing  conference  be  held  within 
21  days  of  the  last-filed  answer. 

Pursuant  to  proposed  Rule  9251(d),  the 
Department  of  Enforcement  is  required 
to  commence  making  dociunents 
available  to  the  Respondents  for 
inspection  and  copying  within  21  days 
of  ffie  last-filed  answer.  Consequently, 
the  initial  pre-hearing  conference  may 
be  used  to  address  any  pending  issues 
related  to  document  availability,  as  well 
as  claims  of  privilege  and  other  matters 
pertaining  to  the  Department  of 
Enforcement’s  document  production. 

Recognizing  that  pre-hearing 
conferences  are  important  in 
contributing  to  effective  case 
management,  the  proposed  Rule 
provides  for  the  imposition  of  sanctions, 
i.e.,  entry  of  a  default  judgment  against 
a  Party  who,  after  receiving  proper 
notice,  fails  to  appear  at  a  pre-hearii^ 
conference.  (Proposed  Rule  9241(f).) 

Proposed  Rule  9241  is  consistent  with 
the  intent  and  concepts  underlying  SEC 
Rules  of  Practice  221; F.R.C.P.  Rule 
16,  entitled  “Pre-trial  Conferences; 
Schedvding;  Management;”  and  ACUS 
Model  Adjudication  Rule  221, 
entitled  “Pre-hearing,  Settlement,  and 
Other  Conferences.”  In  addition,  the 
provisions  included  in  proposed  Rule 
9241  are  substantially  the  same  as 
certain  provisions  in  SEC  Rules  of 
Practice  221,'^  specifically,  those  that 
set  forth  the  purpose  of  pre-hearing 
conferences,  the  subjects  to  be 
addressed  at  such  conferences,  the  entry 
of  a  default  judgment  for  failure  to 
attend  such  conferences,  and  the 
necessity  of  issuing  an  order  or  ruling 
reciting  any  agreements  reached  and 
determinations  made  during  such 
conferences.  For  example,  each  of  the 
pre-hearing  conference  subjects 
enumerated  in  proposed  Rule  9241(c)  is 


i«  17  CFR  201.221. 
•<»MAR221. 

10417  cfr  201.221. 


included  in  SEC  Rules  of  Practice 
221.“» 

3.  Pre-hearing  Submissions.  As  part  of 
the  pre-hearing  process,  the  propcMed 
rules  also  contemplate  that  the  Hearing 
Officer  may,  in  the  mcercdse  of  his  or  her 
discretion,  order  the  Parties  to  file  one 
or  more  types  of  pre-hearing 
submissions.  (Proposed  Rule  9242.) 
Among  the  possible  pre-hearii^ 
submissions  that  may  be  requir^  are: 

An  outline  or  narrative  simimary  of  the 
case  or  defense;  the  legal  theories  upon 
which  the  parties  ivill  rely;  a  list  of 
documents  and  copies  of  documents 
that  the  Parties  intend  to  Introduce  at 
the  hearing;  a  list  of  the  Parties’ 
anticipated  witnesses,  including  the 
witnesses’  names,  occupations, 
addresses,  and  brief  summary  of  their 
expected  testimony;  and,  iviUi  respect  to 
an  expert  witness,  a  statement  of  ffie 
expert’s  qualifications,  a  listing  of  other 
proceedings  in  which  the  witness  has 
given  expert  testimony,  a  list  of  the 
expert’s  publications,  and  copies  of 
those  publications  that  are  not  readily 
available.  (Proposed  Rule  9242(a)  (1)- 
(5).) 

Proposed  Rule  9242  is  modeled  on 
SEC  Rules  of  Practice  222  and  also  is 
consistent  with  ACUS  Model 
Adjudication  Rule  220,i°^  entitled  “Pre- 
hearing  Statement.”  The  descriptive  list 
of  pre-hearing  submissions  in  proposed 
Rule  9242  (a)(l)-{a)(5)  is  virtually 
identical  to  that  set  forth  in  SEC  Rules 
of  Practice  222.‘<^  It  also  reflects  the 
concept  underlying  ACUS  Model 
Adjudication  Rvile  220,‘°’  which 
suggests  that  the  Parties,  in  advance  of 
hearing,  file  a  statement  setting  forth  the 
issues  involved  in  the  adjudication,  the 
facts  in  dispute,  and  the  identity  of 
witnesses  and  exhibits  to  be  presented 
at  the  hearing. 

(x)  Pro  Se  Respondents 

Enhancing  the  Rule  9000  Series  to 
formalize  requirements  regarding  the 
filing  of  papers  and  service  of  such 
papers  upon  Parties,  the  timely 
production  to  Respondents  of  relevant 
evidence,  the  use  of  motions  and  to 
incorporate  other  procedmral  protections 
shovild  improve  the  fairness  and 
efficiency  of  a  disciplinary  proceeding, 
but  could  disadvantage  some  pro  se 
Re^ondents. 

Tne  NASD,  through  the  NASD 
Regulation’s  Office  of  Dispute 
Resolution  and  the  Chief  Hearing 
Officer,  is  committed  to  providing  a  fair 


"»Id. 

"»17  CFR  201.222. 
K»MAR220. 

•“17  CFR  201.222. 
■“MAR  220. 


forum  for  all  Parties.  Thus,  the  Chief 
Hearing  Officer  and  all  Hearing  Officers 
shall  adopt  as  a  practice  the  flexible 
approach  adopt^  in  state  and  federal 
juffidal  proceedings.  Pro  se 
Respondents  shall  be  granted  waivers 
from  certain  procedui^  requirements  > 
or  otherwise  be  excused  from  fully  or 
partially  complying  with  certain 
procedural  or  technical  rules  to  the 
extent  that  the  Adjudicator  may  allow 
and  still:  (i)  Provide  fair  notice  to  other 
Parties  of  the  issues  before  the 
Adjudicator,  (ii)  provide  the  Parties  an 
opportunity  to  respond  to  the  issues; 
and  (iii)  establish  and  maintain  a  record 
for  any  appeal  of  the  matter. 

The  Association  believes  that  this  ^ 
approach  will  be  fairer  for  all  Parties 
and  more  effective  in  promoting  the 
efficient  administration  of  disciplinary 
proceedings  than  adopting  a  general 
waiver  of  one  or  m<HO  procedural  rules 
for  the  benefit  of  a  pro  se  Respondent. 
The  Hearing  Officers  will  be  trained  and 
instructed  to  provide  flexibihty  to  pro  se 
Respondents  to  further  fairness,  wffich 
is  a  fundamental  principle  guiding  the' 
revision  of  the  proposed  Rule  9000 
Series. 

(xi)  Offers  of  Settlement,  AWCs  and 
MRVs 

As  set  forth  in  proposed  Rvile  9216(a), 
an  AWC  is  a  letter  that  a  person  or  a 
member  who  perceives  he  or  jt  will  be 
the  subject  of  a  complaint  initiating  a 
disciplinary  proceeding  agrees  to 
execute  to  resolve  the  matter  in  a  pre¬ 
complaint  enviromnent.  As  set  forth  in 
proposed  Rule  9216(b),  an  MRV  is  a 
letter  that  a  person  or  a  member  who 
perceives  he  or  it  will  be  the  subject  of 
a  complaint  initiating  a  disdpliiiary 
proceeding  agrees  to  execute  to  resolve 
the  matter  prior  to  the  issuance  of  a 
complaint.*"  As  set  forth  in  proposed 


■  lOFor  example,  in  certain  circtiniatanceg.it  would 
be  appropriate  to  excuse  a  pro  se  Respondent  from 
complying  with  certain  requirements  in  Rule  9148. 
NASD  Regulation  anticipates  that  with  respect  to 
several  of  the  proposed  rules,  pro  se  Respondents 
will  be  treeted  with  good  faith,  {simess.  and 
flexibility. 

•  •  •  Current  MRV  procedures  are  set  forth  in  Rule 
9217(b)  and  Rule  IM-9217.  Current  Rule  IM-9217 
also  includes  Rules  2847(b)  and  (c).  Rules  4615  and 
4616,  the  Rule  4650  Series,  Rules  6620  and  6420, 
Rules  4613(d),  and  the  Rule  6700  Series. 

By  this  filing,  the  Association  proposes  to  amend 
IM-9216  by  removing  trade  reporting  violations 
from  the  lik.  As  anoended,  proposed  Rule  IM-9216, 
listing  those  violations  appropriate  for  disposition 
under  the  minor  rule  violations  plan,  includes  only 
the  following  violations: 

•  Rule  2210  (b)  and  (c),  and  Rule  2220(b)  and 
(c) — Failure  to  have  advertisements  and  sales 
literature  approved  by  a  principal  prior  to  use, 
failure  to  maintain  separate  film  of  advertisements 
and  salm  literature  containing  required 
information,  and  failure  to  file  advertisements  with 
the  Association  within  the  required  time  limits. 

Conti  luiti 
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Rule  9270,  an  offer  of  settlement  is  an 
offer  made  by  a  Respondent  prior  to  a 
detennination  on  the  merits  after  a 
hearing,  which  a  person  or  a  member 
makes  in  order  to  resolve  the  matter 
prior  to  the  issuance  of  a  decision  on  the 
merits.  Each  of  these  proceedings  exists 
in  the  current  Code.  (Rules  9217  and 
9226.) 

In  proposing  Rules  9216  and  9270 
relating  to  AWC,  MRVs,  and  offers  of 
settlement,  the  NASD  recognizes  that 
such  actions  taken  voluntarily  by  a 
Respondent,  or  a  person  about  to  be 
named  as  a  Respondent,  create  different 
conditions  under  which  the  involved 
persons  may  act.  Thus,  in  proposed 
Rules  9216  and  9270,  to  go  forward  with 
such  procedures,  a  Party  (or  a  potential 
Party)  must  agree  to  waive  the 
protections  offered  against  ex  parte 
communications  and  the  separation  of 
function  concept  expressed  in  proposed 
Rule  9144.  (Proposed  Rules  9216  (a)(2) 
and  (b)(2),  and  9270(d)(3).)  However,  if 
the  AWC,  MRV,  or  offer  of  settlement  is 
not  accepted  by  the  final  arbiter,  the 
•ejected  document  does  not  constitute  a 
p^  of  the  record  in  any  proceeding. 
(See,  e.g..  Proposed  Rules  9270(h), 
9216(a)(4).  and  9216(b)(4).) 

The  ^lect  Committee  reconunended 
that  the  Association  seek  to  reduce  the 
workload  of  the  National  Business 
Conduct  Committee  by  limiting  its 
review  of  certain  cases,  including 
certain  settlements  and  related  types  of 
volimtary,  negotiated  resolutions  of 
disputed  matters,  such  as  AWCs  and 
MRVs.  To  achieve  this  goal,  NASD  and 
NASD  Regulation,  by  resolution,  have 
delegated  to  the  General  Counsel  of 
NASD  Regulation  the  authority  of  the 
National  Business  Conduct  Committee 
to  accept  or  refer  to  the  National 
Business  Conduct  Committee  for  its 
consideration  AWCs,  MRVs,  and  offers 
of  settlement,  and  have  delegated  to  the 
Chair  and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  the 
authority  of  the  Natior>al  Business 
Conduct  Committee  to  accept  or  reject 
such  AWCs,  MRVs.  and  offers  of 
settlement.  Proposed  Rule  9216  and 
proposed  Rule  9270(e)(2)  codify  these 
delegations.  However,  a  contested  offer 
of  settlement  and  order  of  acceptance 
may  be  accepted  or  rejected  only  by 
either  the  full  National  Business 
Conduct  Committee  or  the  Chair  and 


•  Rul«  3360 — Failure  to  timely  file  reports  of 
short  positioiis  on  Form  NS-1. 

•  Rule  3110— Failure  to  keep  and  |»eserve  books, 
accounts,  records,  memoranda  and  correspondence 
in  conformance  writh  all  applicable  laws,  rules, 
regulatioiu  and  statements  of  policy  promulgated 
thereuitder  and  with  the  Rules  of  the  Association. 

Thus,  only  certain  types  of  violations  may  be 
resolved  purstiant  to  an  MRV. 


Vice  Chair,  as  provided  in  proposed 
Rule  9270(f)(2).  The  Association 
believes  these  delegations  will  cdlow  the 
National  Business  Conduct  Committee 
to  concentrate  on  contested  disciplinary 
matters  and  those  matters  raising  policy 
questions. 

(xii)  National  Business  Conduct 
Committee  Appeals  or  Review  of 
Disciplinary  Proceedings  and 
Discretionary  Review  By  the  NASD 
Regulation  Board  or  the  NASD  Board 

Like  the  current  Rule  9300  Series, 
proposed  Rule  9312  through  proposed 
Rule  9349  provide  that  the  National 
Business  Conduct  Committee  may 
review  any  disciplinary  proceeding  for 
which  a  first  or  “trial-level”  decision 
has  been  rendered.  Also,  like  current 
Rule  9310(a),  proposed  Rule  9311 
provides  that  a  Respondent  may  appeal 
any  “trial  level”  decision,  including  a 
default  decision.  "3  Proposed  Rule 
9311(a)  also  contains  a  new  right — the 
right  of  the  Department  of  Enforcement 
(or  any  other  Complainant)  to  appeal  as 
a  matter  of  right.  This  provision 
recognizes  that,  following  the  complete 
separation  of  the  adjudicative  function 
firom  the  Department  of  Enforcement 
and  the  complete  segregation  of  the 
prosecutorial  function  within  the 
Department  of  Enforcement,  it  is 
appropriate  to  permit  the  Department  of 
E^orcement  staff  to  make  an 
independent,  professional  judgment  as 
to  whether  an  appeal  should  be  filed. 

There  are  very  few  other  changes  of 
significance  to  the  review  procedures 
used  by  the  National  Business  Conduct 
Committee.  Proposed  Rule  9311(c)  and 
proposed  Rule  9312(c)  now  explicitly 
set  forth  the  information  required  for  a 
Party  to  file  a  notice  of  app^  and  the 
National  Business  Conduct  Committee 
to  file  a  notice  of  review.  Further, 
proposed  Rule  9311  provides  for  the 
right  of  a  Party  to  cross-appeal. 

In  proposed  Rule  9312(a)(1),  the 
National  Business  Conduct  Committee’s 
decision  whether  to  call  a  case  for 
review  rests  with  a  National  Business 
Conduct  Committee  Review 
Subcommittee.  The  Review 
Subcommittee  is  composed  of  two  to 


■  >2  In  the  current  rules,  such  decisions  arc 
rendered  by  a  Hearing  Committee  or  an  Extended 
Hearing  Conunittee.  (Rule  9223  (a)  and  (b).)  As 
noted  earlier,  under  the  proposed  rules  such 
decisions  would  be  rendered  by  a  Hearing  Panel,  or, 
if  applicable,  an  Extended  Hearing  PaneL 

A  Respondent  may  not  “appeal"  any  final 
action  contained  in  an  AWC,  an  MRV  or  an  offer 
of  settlement  and  an  order  of  acceptance  that  has 
been  accepted  by  any  of  the  Gene^  Counsel  of 
NAS3  Regulation,  the  Chair  and  the  Vice  Chair  of 
the  National  Business  Conduct  Committee,  or  the 
National  Business  Conduct  Committee.  (Proposed 
Rules  9216  (a)  and  (b).  and  9270.) 


four  persons  who  are  current  members 
of  the  National  Business  Conduct 
Committee,  and  must  include  a  balance 
of  Non-Industry  Directors  and  Industry 
Directors,  or,  if  not  balanced,  shall 
include  a  majority  of  Non-Industry 
Directors.  (Proposed  Rule  9312(a)(1).) 

Proposed  Rule  9312(a)(2),  codifies 
existing  delegations  to  the  General 
(Counsel  of  NASD  Regulation  of  the 
authority  of  the  National  Business 
dkmduct  Committee  to  determine  if  a 
default  decision  issued  pursuant  to  Rule 
9269  should  be  reviewed  by  the 
National  Business  Ckmduct  Committee. 
The  provision  reflects  another  part  of 
the  decision  of  the  NASD  Board  to 
reduce  the  work  of  the  National 
Business  Conduct  Committee  and  the 
related  Select  Committee’s 
recommendation. 

Subcommittees  ‘  and  Extended 
Proceeding  Clommittees  ‘  continue  to 
act  as  the  appeal  forum  to  which  the 
Parties  present  arguments,  and  if 
allowed,  any  new  evidence.  (Proposed 
Rule  9346.)  Proposed  Rule  9346(h) 
contains  the  new  requirement  that  any 
person  testifying  in  such  a  hearing  will 
do  so  under  oath  or  by  affirmation, 
except  in  imusual  circumstances. 

A  Subconunittee  or,  if  applicable,  an 
Extended  Proceeding  (Donunittee 
transmits  a  written,  recommended 
decision  to  the  Natioiuil  Business 
Conduct  (Committee.  (Proposed  Rule 
9345.)  The  National  Business  Conduct 
Committee  receives  the  recommended 
decision  in  writing  not  later  than  seven 
days  before  the  meeting  of  the  National 
Business  Conduct  Committee  at  which 
the  disciplinary  proceeding  is 
consider^.  (Proposed  Rule  9345.)  At 
the  same  time,  all  other  Directors  who 
sit  on  the  NASD  Regulation  Board  also 
receive  the  written  recommended 
decision.  (Proposed  Rule  9345.) 

Pursuant  to  proposed  Rule  9349,  the 
National  Business  Conduct  (Dommittee, 
after  considering  all  matters  presented 
in  the  appeal  or  review,  and  the  written 
recommended  decision  of  the 
Subcommittee,  or,  if  applicable,  the 


O'* The  term  “Subcommittee”  means  an  appellate 
body  that  is  appointed  by  the  National  Business 
Conduct  Coroifottee:  (1)  Constituted  by  Rule  9331(a) 
to  participate  in  the  National  Business  Conduct 
Committee’s  consideration  of  a  disciplinary 
proceeding  pursuant  to  the  Rule  9300  Series;  or  (2) 
constituted  under  the  Rule  9400  Series  or  Rule  9500 
Series  to  conduct  a  review  proceeding.  (Proposed 
Rule  9120(z).) 

"*The  terms  “Extended  Proceeding  Committee” 
means  an  appellate  body  that  is  appointed  by  the 
National  Business  Conduct  Committee  and 
constituted  under  Rule  9331(aK2)  to  participate  in 
the  National  Business  Conduct  Cmnmittee’s 
consideration  of  a  disciplinary  proceeding  that  is 
classified  as  an  “Extended  Proneding”  and 
governed  by  the  Rule  9300  Series.  (Proposed  rule 
9120(k).) 
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Extended  Proceeding  Conunittee,  may 
affirm,  modify,  or  reverse  the  decision 
of  the  Hearing  Panel,  or,  if  applicable, 
the  Extended  Hearing  Panel,  and  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
National  Business  Conduct  Conunittee 
may  remand  the  disciplinary  proceeding 
with  instructions. 

Although  proposed  Rule  9346 
provides  that  the  National  Business 
Conduct  Conunittee  may  hear  the 
Parties  present  arguments,  and  consider 
and  rule  upon  motions  for  leave  to 
introduce  new  evidence,  the 
Association  anticipates  these  functions 
will  he  performed  by  the  appointed 
Subconunittee  or  E^dended  Proceeding 
Committee  as  provided  explicitly  in 
Rvde  9331(b).  Thus,  the  inclusion  of  the 
National  Business  Conduct  Committee 
in  certain  procedural  rules  (e.g., 
proposed  Rules  9341,  9342,  9343, 9346, 
and  9347)  is  intended  to  provide 
flexibility  to  the  whole  National 
Business  Conduct  Committee  in 
extraordmary  circumstances."* 

After  reaching  its  conclusions -on  the 
issues,  the  National  Business  Conduct 
Committee  prepares  a  proposed  written 
decision.  (Proposed  Rule  9349(b).) 
Under  proposed  Rule  9351  and 
propos^  Rule  9352,  the  proposed 
written  decision  of  the  National 
Business  Conduct  Committee  may  be 
called  for  review  by,  respectively,  any 
Director  of  the  NASD  Regulation  BoaM, 
and  any  Governor  of  the  NASD  Board. 
The  opportunity  for  a  Director  or 


■  16 For  example.  Respondent  in  a  simple  case  may 
unearth  clear  new  documentary  evidence  which 
may  alter  the  disposition  of  the  case  and  submit  a 
motion  for  considwation  of  such  new  evidence  after 
the  Subcommittee  or  the  Extended  Proceeding 
Cmnmittea  has  transmitted  a  recommended 
decision  to  the  National  Business  Conduct 
Committee,  but  before  the  National  Business 
Conduct  Committee  bad  prepared  a  proposed 
written  decision.  The  Natioiial  Business  Conduct 
Committee  generally  erould  request  that  the 
Subcommittee  or  the  Exterrded  Proceeding 
Committee  consider  the  motion,  but  using  the 
flexibility  provided  in  Rule  9346,  could  consider 
and  decide  the  motion  itself 

"^Specifically,  the  dedaion  must  include: 

(1)  A  statement  describing  the  investigative  or 
otW  origin  of  the  diadplini^  proceeding; 

(2)  The  specific  statutory  cht  rule  i»t>visioru  that 
were  alleg^  to  have  been  violated; 

(3)  A  statement  setting  forth  the  findings  of  bet 
with  respect  to  any  act  or  practice  the  Respondent 
was  alle^  to  have  committed  or  omitted; 

(4)  The  conclusions  as  to  udiethar  the  Respondent 
violated  any  {wovision  alleged  in  the  complaint; 

(5)  A  statement  in  support  of  the  disporition  of 
the  prindpel  issues  raised  in  the  proceeding;  ai>d 

(6)  A  statemnit  describing  any  sanction  iitqxMed. 
the  reasons  therefore,  and.  pursuant  to  Rule  9360, 
the  date  upon  whid>  such  sanction  shall  become 
eSsetive. 

(Propoaed  Rule  9349(b)  (l)-(6).) 


(ktvemor  to  call  a  cage  for  review  occurs 
sequentially. 

Each  Dir^or  receives  a  svunmary  of 
the  National  Business  Conduct 
Ck)nunittee’s  decisions  at  the  NASD 
Regulation  Board  meeting  the  day  after 
the  National  Business  (Conduct 
(Committee  meeting  at  which  the  written 
recommended  decisions  of  the 
Subcommittees  or  the  Extended 
Proceeding  Ck)mmittees  are  considered. 
As  discuss^  above,  each  Director 
previously  will  have  received  the  full 
text  of  such  written  recommended 
decisions  of  the  Subcommittees  and  the 
Extended  Proceeding  dlommittees.  Any 
Director  may  call  a  case  for  review  at  the 
NASD  Regulation  Board  meeting  next 
following  the  National  Business 
(Conduct  (Committee  meeting. 

Second,  the  National  Business 
dkmduct  Ckimmittee  transmits  the  full 
text  of  its  proposed  written  decisions 
and  summaries  to  each  of  the  NASD 
Regulation  Boend  Directors  immediately 
after  the  Board  meeting  following  the 
National  Business  Ckmduct  Committee 
meeting  at  which  the  written 
recommended  decisions  of  the 
Subcommittees  and  the  Extended 
Proceeding  Ckimmittees  are  considered 
by  the  National  Business  Conduct 
Ciommittee."*  If  no  Director  calls  the 
case  for  review  during  the  second  seven 
day  call  for  review  period  provided  in 
Rule  9351(b),  then  ffie  National 
Business  Conduct  Committee  propiosed 
written  decision  is  transmitted  to  each 
Ckivemor  of  the  NASD  Board.  If  no 
(kivemor  calls  the  case  for  review 
during  the  period  provided  in  Rule 
9352(b),  then  the  proposed  written 
decision  of  the  National  Business 
Omduct  Committee  is  served  upon  the 
Parties  and  is  the  final  disciplinary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19dr-l(c)(l).  (Propowd  Rule 
9349(c).) 

If  a  proposed  written  decision  of  the 
National  Business  Omduct  Ckimmittee 
is  called  for  review  by  a  Director  of  the 
NASD  Regulation  Boi^,  the 
disciplin^  proceeding  is  placed  on  the 
agenda  for  the  next  scheduled  meeting 
of  the  NASD  Regulation  Board  and  the 
NASD  Regulation  Board  considers  the 
disdplin^  proceeding  at  that  meeting. 
(Proposed  Rule  9351(c).)  The  NASD 


"■Becauaa  the  Nationel  Btuinaas  Conduct 
Conunittee  aometiines  changes  the  written 
recommended  decisions  of  the  Subccunmittees  (<», 
if  applicable,  those  of  the  Extended  Proceeding 
Committees),  the  second  call-for^eview  period 
gives  each  Director  a  chance  to  carefully  consider 
whether  these  changes  to  the  Subcommittees'  (or, 
if  spplkahie.  the  Extended  Proceeding 
Committees”)  written  recommended  decisions, 
whidi  each  Director  receives  seven  dajrs  before  the 
NASD  Ragulation  Board  meeting,  suggest  the  need 
for  a  call  for  review. 


Regulation  Board  then  prepares  a 
proposed  written  decision,  which 
becomes  the  final  disciplinary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(c)(l),  unless  the  NASD 
Board  exercises  its  right  to  call  the 
disciplinary  proceeding  for  review 
(Proposed  Rules  9351(e)  and  93S2(b)(l)), 
or  u^ess  the  proceeding  is  remanded 
(Proposed  Rule  9351(e)). 

As  referenced  earlier,  proposed  Rule 
9352  provides  for  the  NASD  Board  to 
call  for  review,  and  thereafter  review  at 
its  next  meeting,  either  a  proposed 
written  decision  of  the  National 
Business  Ckinduct  Committee,  or,  if  the 
NASD  Regulation  Board  reviewed  the 
disdplin^  proceeding,  a  proposed 
written  decision  of  the  NASD 
Regulation  Board.  (Proposed  Rule 
9352(b)  (1)  and  (2).)  The  review 
procedures  of  the  NASD  Board  in  other 
respects  follow  those  described  above 
with  respect  to  review  by  the  NASD 
Regulation  Board.  (Proposed  Rule  9352.) 

(xiii)  Recusal  or  Disqualification 

There  are  fovir  provisions  in  the 
proposed  Rule  9000  Series  dealing  with 
the  recusal  or  disqualification  of  an 
Ad)udicator  in  the  event  the 
Adjudicator  in  a  disciplinary  or  other 
proceeding,  at  the  “trial  level”  or  in  a 
subsequent  appeal  or  review  of  such 
proceeding,  h^  a  conflict  of  interest  or 
a  bias.  (Proposed  Rules  9160,  9233, 

9234,  and  9332.)  In  the  Rule  9000 
Series,  the  standard  set  forth  imder 
which  an  Adjudicate  must  recuse 
himself  or  herself  or  may  be  disqualified 
by  motion  is:  “a  conflict  of  interest  or 
bias,  or  circiunstances  otherwise  exist 
vriiere  the  *  *  *  [the  Adjudicator’s] 
fairness  mi^t  reasonably  he 
questioned.” 

The  standard  borrows  heavily  from 
the  conflict  of  interest  standard 
applicable  to  federal  judges.  Under  28 
U.S.C  45S(a)  “[ajny  justice,  judge,  or 
magistrate  of  the  United  States  shall 
disqualify  himself  in  any  proceeding  in 
which  his  impartiality  might  reasoo^ly 
be  questioned.”  In  addition,  the 
Association  has  also  looked  to  the  APA. 
Section  556(b)  of  the  APA  provides  that 
“[a]  presiding  or  participating  employee 
may  at  any  time  disqualify  himseLf.  On 
the  filing  in  good  faith  of  a  timely  and 
sufficient  affidavit  of  personal  bias  or 
other  disqualification  of  a  presiding  or 
participating  employee,  the  agency  shall 
determine  the  matter  •  *  * 

The  proposed  standard  vdll  be 
interpreted  in  a  manner  that  accords 
with  the  operation  of  a  self-regulatory 
disciplinary  system  in  which  members 
of  the  industry  are  intended  to  serve  as 
Adjudicators.  Ihe  judicial  interpretation 
of  28  U.S.C  455(a)  provides  a  basis  for 
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such  an  interpretatioh  because  the 
judicial  interpretation  relies  upon 
additional  objective  {actors  us^  to 
determine  a  disputed  claim  of  bias.  The 
Association  intends  to  rely  on  such 
judicial  interpretation  of  die  clause  “in 
which  his  impartiality  might  reasonably 
be  questioned”  in  28  U.S.C  455(a),  in 
interpreting  the  proposed  clause,  “if 
circumstances  otherwise  exist  where 
*  *  *  [the  Adjudicator’s]  fairness  might 
reason^ly  be  questioned.”  The  notions 
of  impartiality  and  fairness  are 
inextricably  linked  in  an  analysis  of 
whether  an  Adjudicator  fairly  judges  a 
proceeding. 

In  PepsiCo,  Inc.  v.  McMillan,  764  F.2d 
458,  460  (7th  Cir.1985),  the  Seventh 
Circuit  said:  “[t]he  test  for  an 
appearance  of  partiality  is  *  *  * 
whether  an  objective,  disinterested 
observer  fully  informed  of  the  facts 
underlying  the  grounds  on  which 
recusal  was  sought  would  entertain  a 
significant  doubt  that  justice  would  be 
done  in  the  case.”  Cas^  in  the  Second, 
Eighth  and  Eleventh  Circuits  set  forth 
similar  interpretive  language.  The 
Second  Circuit  stated,  in  United  States 
V.  LovagUa.  954  F.2d  811,  815  (2d  Cir. 
1992),  that  in  interpreting  the  statutory 
siandard,  a  person  would  be  required  to 
ask:  “Would  a  reasonable  person, 
knowing  all  the  facts,  condude  that  the 
trial  judge’s  impartiality  could 
reasonably  be  questioned?”  See  also 
United  States  v.  Walker,  920  F.2d  513, 
517  (8th  Cir.  1990)  (after  considering 
public  and  private  circumstances, 
would  a  reasonable,  uninvolved 
observer  question  the  judge’s 
impartiality,  and  would  an  objective, 
disinterested  observer  fully  informed  of 
facts  underlying  the  ground  on  which 
recusal  is  sought  entertain  significant 
doubt  that  justice  would  be  done); 
Parker  y.  Connors  Steel  Co.,  855  F.2d 
1510, 1524  (11th  Or.),  cert,  denied,  490 
U.S.  1066  (1988)  (Section  455(a) 
embodies  an  objective  standard; 
“whether  an  objective,  disinterested,  lay 
obsover  fully  informed  of  the  facts 
underlying  the  grounds  on  which 
.  recusal  was  sovii^t  would  entertain  a 
significant  dtmlrt  about  the  judge’s 
impartiality”). 

’The  genmal  provision  for 
disqualification  is  set  forth  in  proposed 
Rule  9160,  and  refers  to  each  of  the 
various  persons  or  groups  that  may  act 
as  an  Adjudicator  under  the  proposed 
Rule  9000  Series.  Each  of  the  rules 
contemplates  that  an  Adjudicator  shall 
exercise  good  faith  and  recuse  himself 
or  herself  as  necessary. 

Consistent  with  the  Select  Committee 
Report,  proposed  Rules  9233  and  9234 
expressly  provide  a  procedure  for  a 
Party  to  seek  the  disqualification  of  a 


Hearing  Officer  or  a  Hearing  Panelist. 

The  purpose  of  these  proposed  changes 
is  to  formalize  the  existing  practice  of 
permitting  such  challenges  so  that  they 
can  be  dealt  with  expeditiously. 

In  addition,  the  Association  proposes 
to  authorize  the  Qiief  Hearing  Officer  to 
disqualify  a  Panelist  of  a  Hearing  Panel 
or  an  Extended  Hearing  Panel. 

(Proposed  Rule  9234(b).)  This  provision 
was  added  to  assure  that  if  a  Hearing 
Officer  or  any  other  person  became 
aware  of  a  factual  basis  for  the 
disqualification  of  a  Panelist,  the  Chief 
Hearing  Officer  could  act  even  if  the 
Parties  did  not,  and  the  Panelist  or 
Hearing  Officer  had  not  recused  himself 
or  herself. 

Proposed  Rules  9233  and  9234 
governing  the  disqualification  of  a 
Hearing  Officer  or  one  or  both  Panelists 
of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  draw,  in  part,  on  the 
basic  provisions  found  in  Model 
Adjudication  Rule  112  and  SEC 
Rules  of  Practice  112.  But  rather  than 
relying  on  the  challenged  Adjudicator  to 
nu^e  the  initial  decision  regarding 
disqualification,  the  proposi^  rules 
initially  place  that  decision  with  the 
Chief  Hearing  Officer  when  the 
challenge  is  to  the  impartiality  or 
fairness  of  a  Hearing  Officer  (Proposed 
Rvile  9233(c)).  or  to  the  Hearing  Officer 
appointed  to  a  disciplinary  proceeding 
if  the  challenge  is  to  the  impartiality  or 
fairness  of  one  or  both  of  the  other 
Panelists  (Proposed  Rule  9234  (c)  and 
(d)).  If  a  person  challenges  the 
composition  of  the  entire  Hearing  Panel, 
or  Extended  Hearing  Panel,  the  (^ef 
Hearing  Officer  decides  whether  one  or 
all  three  members  of  the  Hearing  Panel 
or  Extended  Hearing  Panel  shall  be 
disqualified.  (Propcwed  Rule  9234(e).)  In 
all  cases  a  written  ruling  must  be  issued 
on  the  motion,  which  will  facilitate 
review  of  the  decision. 

Proposed  Rule  9332,  providing  for  the 
disqualification  of  Panelists  appointed 
to  one  of  the  two  panels  or  committees 
used  in  the  appeal  or  review  process  by 
the  National  Business  Conduct 
Committee,  the  Subcommittee  or  an 
Extended  Proceeding  Committee,  as 
described  above,  is  substantively  the 
same  as  proposed  Rules  9233  and  9234, 
except  t^t  under  proposed  Rule  9332 
the  Chair  or  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
shall  determine  a  motion  for  the 
disqualification  of  a  Panelist,  and 
appoint  a  replacement  Panelist, 
exposed  Rule  9332  (c)  and  (d).) 


■••MAR  112. 
i»  17  CFR  201.112. 


(xiv)  Contemptuous  Conduct 

The  Select  Committee  reco^zed  that 
NASD  disciplinary  proceedings  have 
become  increasingly  more 
“contentious,”  wffich  presents  a 
“growing  need  for  the  power  to  sanction 
frivolous  practice  or  contumacious 
conduct.”  (Select  Committee  Report,  p. 
R-24.)  The  Select  Committee  broadly 
recommended  rule  revisions  “to 
discipline  parties  or  counsel  on  either 
side  who  engage  in  such  behavior.”  [Id.) 
The  prospect  of  potential  sanctions  can 
be  an  important  impetus  toward 
compliance  with  offierwise 
unenforceable  orders. 

Proposed  Rule  9280  is  responsive  to 
the  Select  Committee’s 
recommendation.  The  proposed  rule 
suggests  a  variety  of  sanctions  that  may 
be  imposed  for  conduct  that  violates 
orders  of  a  Hearing  Officer,  a  Hearing 
Panel  or,  if  applicable,  an  Extended 
Hearing  Panel,  and  for  other 
contemptuous  conduct  during  a  hearing. 

Under  Proposed  Rule  9280(b)(1).  The 
Hearing  Officer,  Hearing  Panel,  or,  if 
applicable,  an  Extended  Hearing  Panel 
can  sanction  contemptuous  conduct  by 
ruling,  among  other  things,  that:  the 
subject  matter  of  the  violated  order  or 
any  other  designated  facts  be  taken  as 
established  for  purposes  of  the 
proceeding;  the  violator  or 
contemptuous  Party  be  precluded  from 
supporting  or  opposing  certain  claims  or 
defenses,  or  pr^uded  from  introducing 
evidence  on  certain  matters;  and 
particular  pleadings  or  parts  thereof  be 
stricken. 

Proposed  Rule  9280(b)(2)  provides  for 
the  imposition  of  sanctions  for  a  Party’s 
unjustified  refusal  to  make  disclosures 
required  by  the  proposed  Rule  9250 
Series,  or  otherwise  required  by  order  of 
a  Hearing  Officer,  Hearing  Panel,  or,  if 
applicable,  an  Extended  Hearing  Panel. 
Unless  the  failure  to  make  disclosures  is 
harmless,  the  recalcitrant  Party  is 
precluded  from  using  any  of  the 
information  withheld  or  the  testimony 
of  the  witness  that  was  not  disclosed  as 
evidence  at  the  hearing,  or  otherwise 
relying  on  such  information  or 
testimony.  This  sanction  may  be 
imposed  in  addition  to,  or  in  lieu  of.  the 
various  restrictions  on  the  conduct  of 
the  case  authorized  by  proposed  Rule 
9280(b)(1).  Further,  under  Proposed 
Rule  9280(c),  absent  reasonable  basis,  a 
Party’s  failure  to  admit  the  genuineness 
of  a  document  that  is  later  foimd  to  be 
genuine  may  also  be  subject  to  the 
sanctions  liked  in  propewed  Rule 
9280(b)(1). 

Proposki  Rule  9280,  read  in 
conjunction  with  proposed  Rule  9150, 
also  authorizes  a  Hearing  Officer, 
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Hearing  Panel,  or,  if  applicable,  an 
Extended  Hearing  Panel  to  exclude  an 
offending  attorney  or  person  acting  in  a 
representative  capacity  from  functioning 
as  such  in  the  particulu  proceedings.  In 
this  regard,  proposed  Rule  9141(b)  also 
makes  clear  that  the  right  to 
representation  in  a  disciplinary 
proceeding  is  subject  to  the  power  to 
exclude  a  Party’s  representative  or 
attorney  under  proposed  Rules  9150  and 
9280.  Under  proposed  Rule  9280(c),  an 
attorney  or  representative  who  is 
excluded  from  participating  in  a 
disciplinary  proceeding  may  seek 
immediate  review  of  the  exclusion  order 
by  the  National  Business  Conduct 
Committee  by  filing  a  motion  to  vacate 
within  five  days  after  service  of  the 
order.  The  filing  of  such  a  motion 
operates  to  stay  all  aspects  of  the 
disciplinary  proceeding,  pending 
expected  consideration  and  a  prompt 
decision  by  the  National  Business 
Conduct  Committee. 

Proposed  Rule  9280  is,  in  part, 
modeled  on  SEC  Rules  of  Practice 
180.  SEC  Rule  180, also  entitled 
“Contemptuous  Conduct,”  similarly 
authorizes  excluding  the  violator  from 
the  proceeding  and/or  suspending  that 
person  from  representing  others  in  it. 
Under  SEC  Rule  180(b),  ‘^3  any  filing 
which  fails  to  comply  with  SEC  rules  or 
with  any  order  issued  in  the  proceeding 
can  be  rejected.  In  addition,  \mder  SEC 
Rule  180(c),  a  failure  to  make  a 
required  filing  or  to  cure  a  deficiency 
within  the  time  ordered  can  lead  to 
dismissal  or  default,  or  to  orders 
limiting  or  restricting  the  offending 
party’s  evidentiary  opportimities.  The 
Association  believes  the  discretionary 
sanctioning  powers  granted  to  hearing 
officers  in  SEC  administrative 
proceedings  are  comparable  to  those 
authorized  by  proposed  Rule  9280. 

The  sanctions  set  forth  in  proposed 
Rule  9280(b)(1)  are  also  drawn  ^m 
F.R.C.P.  37(b)(2),  which  authorizes 
federal  district  covirts  to  impose  a 
variety  of  sanctions  for  violations  of  the 
courts’  discovery  orders.  As  reflected  in 
SEC  Rule  180(c)  and  ACUS  Model 
Rule  lll(L), F.R.CP.  37-type 
sanctions  may  be  appropriate  for  other 
contemptuous  conduct,  in  addition  to 
discovery  violations.  Comment  5  to 
ACUS  Model  Rule  lll(L)  lists  possible 
appropriate  sanctions:  “^fusing  to 
allow  the  support  or  opposition  to  a 


17  CFR  201.180. 

■»  17  CFR  201.180(b). 

'*<17  CFR  201.180(c). 

'»/d. 

'^See  MAR  111(L),  whidi  authorizes  the 
Adjudicator  to  impoae  “appropriate  sanctions”  for 
disobeying  (vders. 


defense,  prohibiting  the  introduction  of 
disputed  matters  into  evidence, 
excluding  testimony  or  expelling  a  party 
or  person  from  the  hearing.”  As 
noted,  these  are  among  the  sanctions  set 
forth  in  proposed  Rule  9280. 

i.  Proposed  Changes  to  Proceedings  in 
the  Rule  9500  Rule  Series  and  the  Rule 
9600  Series 

(i)  General 

The  Association  is  requesting 
temporary  approval  of  the  proposed 
Rule  9400  and  9500  Series  as  an  interim 
step  to  give  the  Association  the 
opportunity  to  review  comprehensively 
these  Rules,  consider  the  consolidation 
of  the  procedures  covered  by  these 
Rules,  and  propose  a  revision  of  these 
Rules  based  upon  this  review.  The 
Association  will  submit  this  proposed 
revision  as  an  tunendment  to  this  filing. 
Temporary  approval  of  the  changes 
proposed  in  this  filing  will  give  ^e 
(Commission  time  to  publish  for 
comment  and  consider  approval  of  this 
amendment. 

In  this  rule  filing,  in  addition  to 
renumbering  the  Rules  (the  current 
Rules  are  found  in  the  Rule  9500  and 
9600  Series),  the  Association  proposes 
to  amend  the  Rules  only  as  necessary  to 
conform  the  procedures  to  the 
Association’s  revised  organizational 
structure  and  to  the  changes  being  made 
to  the  proposed  Rule  9200  and  9300 
Series.  In  addition,  the  Association 
proposes  to  delete  Rule  9520  (Expedited 
Remedial  Proceedings)  because  these 
proceedings,  as  currently  designed,  do 
not  serve  &eir  intended  purpose.  The 
Association  intends  to  submit  a  separate 
rule  filing  proposing  a  different 
approach  to  exptedited  remedial 
proceedings  after  submitting  the 
amendment  proposing  the 
comprehensive  revision  of  the  other 
Rule  9500-9600  Series  proceedings. 

(ii)  Proposed  Rule  9410  Series 

The  current  Rule  9510  Series  sets 
forth  procediires  to  limit  the  business 
operations  of  a  member  that  is 
experiencing  financial  or  operational 
difficulty  as  specified  in  Rules  3130  and 
3131.  Rule  3130  was  adopted  in 
connection  with  the  adoption  of 
regulatory  changes  by  the  SEC  to  reduce 
net  capit^  requirements,  in  order  to 
permit  the  Association  to  be  able  to 
respond  quickly  to  a  firm’s  deteriorating 
financial  or  operational  conditions.  At 
the  time  Rule  3130  was  adopted,  the 
New  Yoik  Stock  Exchange  and  other 
stock  exchanges  had  long-established 
rules  to  reduce  or  restrict  the  business 


'”Id. 


activities  of  their  members  under  certain 
circumstances. 

Rule  3130  applies  to  members  for 
which  the  NASD  is  the  designated  self- 
regulatory  organization,  but  excludes 
certain  brokers  that  generally  do  not 
carry  customer  accounts,  certain  broker/ 
dealers  engaged  solely  in  the  sale  of 
redeemable  shares  of  registered 
investment  companies  and  certain  other 
share  accounts,  and  any  other  broker/ 
dealer  that  is  exempt  from  SEC  Rule 
15c3-l.  Rule  3130  addresses  two  levels 
of  possible  financial  or  operational 
difficulties.  First,  it  restricts  a  member 
from  expanding  its  business  whenever 
certain  early  warning  financial  criteria 
relating  to  minimum  net  capital  ratio 
requirements  are  met.  or  scheduled 
capital  wdthdrawals  are  exceeded. 
Se^nd,  Rule  3130  covers  a 
deteriorating  situation  in  which  another 
set  of  warning  criteria  with  lower 
tolerances  are  exceeded. 

Rule  3131  was  recently  adopted  to 
provide  the  Association  with  similar 
authority  with  respect  to  certain 
members  of  the  Association  that  are 
registered  with  the  (Commission  under 
Se^on  15C  of  the  Act  as  government 
securities  brokers  and  dealers. 

Under  the  current  Rule  9510  Series,  a 
District  Surveillance  CConunittee  notifies 
a  member  if  limitations  are  to  be 
imposed  pursuant  to  Rvde  3130.  The 
member  may  request  a  hearing  before 
the  District  Surveillance  (Committee, 
which  issues  a  written  decision.  The 
decision  may  be  appealed  by  the 
member  or  odled  for  review  by  the 
NASD  Board. 

The  Association  proposes  to 
renumber  this  Rule  Series  as  the  Rule 
9410  Series  and  to  conform  it  to  other 
changes  made  in  the  Rule  9000  Series. 
Under  the  proposed  Rule  9410  Series, 
the  Department  of  Member  Regulation 
notifies  a  member  if  limitations  are  to  be 
imposed  vmder  Rule  3130  or  Rvde  3131. 
The  limitations  may  go  into  effect  seven 
days  after  service  of  the  notice  unless 
the  member  requests  a  hearing.  The 
member  may  request  a  hearing  before 
the  Department  of  Member  Regulation, 
which  then  issues  a  written  decision. 
The  member  may  request  review  of  the 
Department  of  Mem^r  Regulation’s 
decision  by  the  National  Business 
(Conduct  Committee,  or  a  member  of  the 
National  Business  Conduct  (Committee 
or  the  Review  Subcommittee  (described 
in  the  discussion  of  proposed  Rvde 
9312)  may  call  such  a  decision  for 
review.  ^  parte  rules  apply  when 
Association  staff  has  knowledge  that  the 
member  intends  to  file  a  request  for  a 
review  with  the  National  Business 
(Conduct  (Committee  or  that  the  National 
Business  (Conduct  (Committee  intends  to 
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call  the  decision  of  the  Department  of 
Member  Regulation  for  review.  If  oral 
argument  is  requested,  the  National 
Business  Conduct  Committee  appoints  a 
Subcommittee  to  hear  it  and  take  any 
evidence  that  the  member  can  show 
good  cause  for  not  previously 
submitting.  The  Subcommittee 
recommends  a  decision  to  the  full 
National  Business  Conduct  Committee. 
The  National  Business  Conduct 
Committee  may  affirm,  modify,  or 
reverse  the  Department  of  Member 
Regulation’s  decision  or  remand  it  with 
instructions.  The  contents  of  the 
National  Business  Conduct  Committee’s 
proposed  decision,  which  must  be  in 
writing,  are  specified  in  proposed  Rule 
9414(c)(2).  The  National  Business 
Conduct  Committee’s  proposed  decision 
is  sub)ect  to  discretionary  review  by  the 
NASD  Regulation  Board  and  the  NASD 
Board.  If  the  proceeding  is  not  called  for 
review,  the  National  Business  Conduct 
Committee’s  proposed  written  decision 
becomes  final  and  is  issued  upon 
expiration  of  the  discretionary  review 
periods  specified  in  the  proposed  Rule. 
The  call  for  review  proc^ures  for  the 
NASD  Regulation  Board  and  the  NASD 
Board  are  ptarallel  to  the  procedures  set 
forth  in  proposed  Rules  9351  and  9352. 

(iii)  Proposed  Rule  9420  Series 

The  current  Rule  9520  Series  sets 
forth  procedures  for  implementing  Rule 
3140,  which  requires  a  member  to  seek 
approval  of  a  change  in  its  business 
operations  that  wiU  result  in  a  change 
in  its  exemptive  status  under  SEC  Rule 
15c3-3.  Rule  15c3-3  generally  sets  forth 
minimum  requirements  for  reserves  and 
custody  of  securities.  Rule  15c3-3 
exempts  broker/dealers  that  engage  in 
transactions  limited  to  certain 
investment  company  securities  and  that 
do  not  hold  customer  securities  or 
accounts,  clearing  broker/dealers  that  do 
not  cany  margin  accounts  or  hold 
customer  securities  or  funds,  and 
introducing  broker/dealers  that  clear  on 
a  fully  disclosed  basis.  The  piupose  of 
Rule  3140  is  to  require  any  firm  that 
intends  to  begin  holding  customer  funds 
or  securities  or  clearing  its  own 
transactions,  and  thereby  change  its 
exemptive  status,  to  notify  the 
Association  so  that  the  Association  can 
determine  if  the  firm  has  adequate 
procedures  to  safeguard  customer  funds 
and  securities. 

Under  the  current  Rule  9520  Series,  a 
member  must  file  an  application  seeking 
the  approval  of  the  District  Office  staff 
prior  to  making  the  type  of  change  noted 
above.  If  the  appUcation  is  deni^  in 
whole  or  in  p^,  the  member  may 
request  a  hearing  before  the  District 
Business  Conduct  Committee.  The 


written  decision  of  the  District  Business 
Conduct  Committee  may  be  appealed  or 
called  for  review  by  the  NASD  Board. 

The  Association  proposes  to 
renumber  this  Rule  Series  as  the  Rule 
9420  Series  and  to  conform  it  to  other 
changes  made  in  the  Rule  9000  Series. 
Under  the  proposed  Rule  9420  Series, 
the  member  files  the  application  with 
the  Department  of  Member  Regulation  at 
the  NASD  Regulation  district  office.  The 
Department  of  Member  Regulation 
issues  a  written  decision  on  the 
application.  If  the  application  is  denied 
in  whole  or  part  by  the  Department  of 
Member  Reflation,  the  member  may 
request  review  by  the  National  Business 
Conduct  Committee,  or  a  member  of  the 
National  Business  Conduct  Committee 
or  the  Review  Subcommittee  may  call 
the  decision  for  review.  Ex  parte  rules 
apply  when  Association  staff  has 
knowledge  that  the  member  intends  to 
file  a  request  for  review  or  that  the 
National  Business  Conduct  Committee 
intends  to  call  the  decision  of  the 
Department  of  Member  Regulation  for 
review.  If  review  is  requested,  the 
National  Business  Conduct  Committee 
appoints  a  Subcommittee  to  hear  oral 
argument  and  take  any  evidence  that  the 
member  can  show  good  cause  for  not 
previously  submitting.  The 
Subcommittee  recommends  a  decision 
to  the  full  National  Business  Conduct 
Committee.  The  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department  of  Member 
Regulation’s  decision.  The  National 
Business  Conduct  Committee’s 
proposed  decision  must  be  in  writing, 
and  the  contents  of  the  decision  are 
specified  in  proposed  Rule  9423(c)(2). 

The  National  Business  Conduct 
Committee’s  proposed  decision  is 
subject  to  discretionary  review  by  the 
NASD  Regulation  Boai^  and  the  NASD 
Board.  If  the  proceeding  is  not  called  for 
review,  the  National  Business  Conduct 
Committee’s  proposed  written  decision 
becomes  final  and  is  issued  upon 
expiration  of  the  discretionary  review 
periods  specified  in  the  proposed  Rule. 
The  call  for  review  proc^iures  for  the 
NASD  Regulation  Board  and  the  NASD 
Board  are  parallel  to  the  procedures  set 
forth  in  proposed  Rules  9351  and  9352. 

(iv)  Proposed  Rule  9510  Series 

Sununary  suspension  procedures  are 
authorized  by  Section  15A(h)(3)  of  the 
Act  The  Act  permits  summary 
suspension  if:  (1)  A  member  or  person 
associated  with  a  member  has  brnn  and 
is  expelled  or  suspended  finm  any  self- 
regulatory  organization  or  barred  or 
suspended  fiom  being  associated  with  a 
member  of  any  self-regulatory 
organization;  or  (2)  a  member  is  in  such 


financial  or  operating  difficulty  that  the 
Association  determines  and  so  notifies 
the  Commission  that  the  member  caimot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association.  The  Act  also  permits  a 
summary  limitation  or  prohibition 
against  any  person  with  respect  to 
access  to  services  of  the  Association  if 
the  person  is  subject  to  a  siunmary 
suspension  under  (1)  or  (2)  or,  in  the 
case  of  a  person  who  is  not  a  member, 
if  the  Association  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association.  The  Act  requires  that  any 
person  aggrieved  by  the  sununary  action 
be  promptly  afforded  an  opportunity  for 
a  hearing. 

Under  the  ciurent  Rule  9610  Series, 
the  NASD  Board  Executive  Committee 
may  authorize  the  staff  to  issue  a  notice 
of  summary  suspension  to  a  member  or 
person  on  any  of  the  three  groimds  set 
forth  in  the  Act  The  suspension  is 
effective  immediately.  The  member  or 
person  may  request  a  hearing  before  a 
Hearing  Panel  of  the  NASD  Board, 
which  issues  a  written  decision.  The 
decision  may  be  appealed  to  or  called 
for  review  by  the  ffill  Board. 

The  Association  proposes  to  amend 
the  Rule  9610  Series  and  renumber  it  as 
the  Rule  9510  Series.  Under  the 
proposed  Rule  9510  Series,  the  NASD 
Board  may  authorize  the  President  of 
NASD  Regulation  or  Nasdaq  to  issue  a 
summary  suspension  to  a  member  or 
person  on  the  three  grounds  listed  in 
Section  15A(h)(3)  of  the  Act.  Under 

the  proposed  rule  change,  as  under  the 
current  rule,  the  suspension  is  effective 
immediately.  The  member  or  person 
may  request  a  hearing  on  the  summary 
suspension  before  a  Hearing  Panel  of  the 
NASD  Board.  The  Hearing  Panel  is 
composed  of  two  or  more  members,  one 
of  whom  must  be  a  current  NASD  Botud 
member.  The  other  members  of  the 
Hearing  Panel  must  be  current  or  former 
members  of  the  NASD  Regulation, 
Nasdaq,  or  NASD  Boards.  The  Hearing 
Panel  determines  whether  the  summary 
suspension  should  be  affirmed  or 
reversed.  The  Hearing  Panel’s  proposed 
decision  must  be-in  writing,  and  the 
contents  of  the  proposed  decision  are 
specified  in  propo^  Rule  9513(c)(2). 


■3*In  a  subsequent  rule  filing,  the  Association 
intends  to  propose  to  divide  the  authority  to  initiate 
a  summary  suspension  on  the  grounds  set  forth  in 
the  Act  between  NASD  Regulation  and  Nasdaq  and 
sat  forth  the  prooaduras  for  each  subsidiary  in 
separate  rule  series  for  clarity. 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25259 


Hie  proposed  written  decision  is  subject 
to  diknetionary  review  by  the  NASD 
Board.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  Hearing 
Panel’s  propo^  decision  becomes 
and  is  issu^  upon  expiration  of  the 
discretionary  review  period  specified  in 
the  Rule.  The  call  for  review  procedures 
for  the  NASD  Board  are  essentially 
parallel  to  the  procediues  set  forth  in 
proposed  Rule  9352. 

(v)  Proposed  Rule  9520  Series 

Under  the  current  Rule  9620  Series, 
"revocation”  procedures  provide  a  rapid 
means  to  cancel  or  suspend  the 
membership  of  a  member  or  bar  or 
suspend  a  person  from  being  associated 
with  a  member  for  the  following 
reasons:  Ineligibility  for  membership  or 
assfxaation;  f^ure  to  make  a  requir^ 
payment  of  fees,  dues,  assessments,  or 
other  charges:  failure  to  submit  a 
required  report  or  information  related  to 
such  a  payment:  failure  to  comply  with 
an  arbitration  award:  failure  to  comply 
with  a  settlement  agreement  obtain^  in 
coimection  with  an  arbitration  or 
mediation:  or  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association. 

Under  the  current  Rule  9620  Series,  a 
"revocation”  proceeding  is  initiated  by 
sending  the  afiected  member  or 
associated  person  a  notice.  If  the 
member  or  associated  person  wants  a 
hearing,  he  must  request  one  within  five 
to  15  days  of  the  notice  (depending  on 
which  Article  of  the  NASD  By-Laws 
authorizes  the  notice).  The  request  stays 
the  effective  date  of  the  revocation.  A 
hearing  is  held  before  a  Hearing  Panel 
of  the  NASD  Board,  which  issues  a  final 
decision.  There  is  no  appeal  or  call  for 
review  by  the  full  Board. 

Under  the  proposed  Rule  9520  Series, 
revocation  procedures  are  renamed 
"Non-Summary  Suspension, 
Cancellation,  and  Bar  Procedures”  to 
describe  better  the  specific  actions  that 
the  Association  may  take  under  this 
Rule  Series  and  to  ^fferentiate  these 
procedrues  fiom  other  similar 
procedures  set  forth  in  the  Rules  of  the 
Association.  Under  the  proposed  Rule 
9520  Series,  Association  st^  initiates  a 
non-suimnary  cancellation,  suspension, 
or  bar  proceeding  by  sending  a  notice  to 
the  affected  member  or  associated 
person.  The  member  or  associated 
person  may  request  a  hearing  before  a 
Hearing  Panel  of  the  NASD  Board.  Ex 
parte  rules  apply  when  the  Association 
staff  has  knowledge  that  the  member  or 
associated  person  intends  to  request  a 
hearing  on  the  notice.  As  under  the 
current  Rule,  the  request  stays  the 
effective  date  of  the  cancellation. 


suspension,  or  bar  set  forth  in  the 
notice.  The  Hearing  Panel  is  composed 
of  two  or  more  current  or  former 
members  of  the  NASD  Regulation 
Board.  The  Hearing  Panel  decides 
whethOT  a  cancellation,  suspension,  or 
bar  should  be  imposed.  The  Hearing 
Panel’s  proposed  decision  must  be  in 
writing,  and  the  contents  of  the 
propos^  decision  are  specified  in  the 
proposed  Riile  9523(g).  The  proposed 
written  decision  is  subject  to 
discretionary  review  by  the  NASD 
Board.  There  is  no  call  for  review  by  the 
full  NASD  Regulation  Board  in  order  to 
expedite  the  resolution  of  the 
proceeding.  If  the  NASD  Board  does  not 
call  the  proceeding  for  review,  the 
Hearing  Panel’s  proposed  written 
decision  is  issued  as  the  final  decision 
upon  expiration  of  the  discretionary 
review  period  specified  in  the  Rule.  The 
call  for  review  procedures  for  the  NASD 
Board  is  essentially  parallel  to  the  call 
for  review  procedures  in  proposed  Rule 
9352. 

(vi)  Proposed  Rule  9530  Series 

The  eligibility  procedures  in  the 
current  Rule  9640  Series  provide 
another  means  to  cancel  the 
membership  of  a  member  or  bar  a 
person  from  association  with  a  member 
when  a  statutory  disqualification  exists 
or  a  member  or  person  otherwise 
becomes  ineligible  for  membership  or 
association  (e.g.,  when  there  is  a 
similarity  of  membership  names). 
Typically,  a  cancellation  or  bar 
prof:eeding  is  used  when  the  ground  for 
statutory  disqualification  is  serious  (e.g., 
conviction  of  a  financial  crime)  and  the 
Association  needs  to  take  quick  action. 
An  eligibility  proceeding,  which  moves 
more  slowly,  is  used  when  the  gnnmd 
for  the  statutory  disqualification  does 
not  raise  immediate  ciistomer  protection 
concerns  (e.g.,  a  drunk  driving 
conviction).  An  eligibility  proceeding 
can  be  initiated  by  the  Association  or  by 
a  member  when  it  determines  that  a 
statutory  disqualification  exists  (as  to 
itself,  which  is  less  common,  or  ets  to 
one  of  its  current  registered 
representatives,  which  is  more  often  the 
case)  or  when  the  member  wishes  to 
associate  with  a  person  subject  to  a 
statutory  disqualification. 

Under  the  current  Rule  9640  Series, 
an  eligibility  proceeding  may  be 
initiated  by  the  Association  sending  a 
notice  to  a  member  or  by  a  member 
filing  an  application  for  relief  fiom  the 
Association’s  membership  or  eligibility 
requirements.  A  hearing  on  the 
application  may  be  held  before  a 
Hearing  Panel  of  the  NASD  Board, 
which  makes  a  recommendation  to  the 
full  NASD  Board.  The  Board  issues  a 


written  decision,  which  may  include 
conditions  on  the  member  and  person. 

Under  the  proposed  Rule  9530  Series, 
the  Department  of  Member  Regulation 
may  initiate  an  eligibility  proceeding  by 
sending  a  notice  to  the  aff^ed  member 
or  person  if  the  Department  of  Member 
Regulation  has  reason  to  believe  that  a 
statutory  disqualification  exists.  The 
notice  specifies  that  a  member  may  file 
a  written  application  for  relief  on  its 
own  behalf  and  on  behalf  of  its 
associated  person,  as  applicable. 
Alternatively,  a  member  may  initiate  an 
eligibility  proceeding  by  submitting  a 
written  application  for  relief.  Ex  parte 
rules  apply  when  the  Department  of 
Member  Regulation  initiates  the 
proceeding  and  Association  staff  has 
knowledge  that  the  member  intends  to 
file  a  written  application  for  relief.  If  a 
member  files  an  application  for  relief,  a 
National  Business  Ckinduct  Conunittee 
Hearing  Panel  is  appointed.  The  Hearing 
Panel  is  composed  of  at  least  two 
current  or  former  members  of  the  NASD 
Regulation  Board  or  former  members  of 
the  NASD  Board.  The  Hearing  Panel 
holds  a  hearing  and  provides  a 
recommended  written  decision  on  the 
application  for  relief  to  the  Statutory 
Ksqualification  Committee.  The 
Statutory  Disqualification  Committee, 
which  reviews  the  Hearing  Panel’s 
recommendation  to  ensure  consistency 
in  the  disposition  of  requests  for  relief, 
then  forwards  a  recommended  written 
decision  to  the  full  National  Business 
Conduct  Committee.  The  National 
Business  Conduct  Committee  decides 
whether  to  grant  the  request  for  relief. 
The  Nation^  Business  Conduct 
Committee’s  proposed  decision  must  be 
in  writing,  and  the  contents  of  the 
decision  are  specified  in  the  proposed 
Rule.  The  National  Business  Conduct 
Committee’s  proposed  written  decision 
is  subject  to  discretionary  review  by  the 
NASD  Regulation  Board  and  the  NASD 
Board.  If  neither  Board  calls  the 
eligibility  proceeding  for  review,  the 
National  Business  Conduct  Committee’s 
proposed  decision  is  issued  as  the  final 
decision  upon  expiration  of  the 
discretionary  review  periods  specified 
in  the  Rule.  The  call  for  review 
procediues  for  the  NASD  Regulation 
Board  and  the  NASD  Board  are  parallel 
to  the  call  for  review  procedures  in 
proposed  Rules  9351  and-9352. 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(7),  15  U.S.C  78o-3(b)(7),  and 
Section  15A(b)(8),  15  U.S.C  78o-3(b)(8), 
imder  the  Act.  In  pertinent  part.  Section 
15A(b)(7)  mandates  that  a  national 
securities  association  establish  rules 
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providing  that  “its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violation  of  any  provision  of  this  title, 
the  rules  or  relations  thereunder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  the  rules  of  the 
association,  by  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  fiom  being 
associated  Mdth  a  member,  or  any  other 
fitting  sanction.”  In  pertinent  part, 
section  15A(b)(8)  mandates  that  a 
national  securities  association  establish 
rules  providing  for  “a  fair  procedure  for 
the  di^plining  of  members  and 
persons  associated  with  members,  the 
denial  of  membership  to  any  person 
seeking  membership  therein,  the  barring 
of  any  person  from  becoming  associated 
with  a  member  thereof,  and  the 
prohibition  or  limitation  by  the 
association  of  any  person  with  respect 
to  access  to  services  offered  by  the 
association  or  a  member  thereof.”  The 
NASD  believes  the  proposed  rule 
changes  will  further  the  goals  of 
Sections  15A(b)  (7)  and  (8). 

B.  Self-Regulatory  Organization’s 
Statement  on  Buinlen  on  Competition 

The  NASD  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents;  the  Commission  will; 

(A)  By  order  approve  the  proposed 
rule  chwge,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  dirapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
addition  to  general  comments 
concerning  the  Association’s  proposal. 


the  Commission  requests  particular 
comments  addressing  whether  the 
proposal  would  result  in  any  burdens 
on  competition  and  whether  the 
proposal  would  promote  efficiency, 
competition  and  capital  formation. 
Furthermore,  the  Commission  invites 
interested  persons  to  comment  on  the 
folloMring  specific  issues: 

(a)  Currently,  the  NASD  By-Laws  require 
applicants  for  NASD  membership  to  agree  to 
waive  the  liability  of  the  NASD,  Nasdaq  and 
NASD  Regulation  Boards,  committee 
members,  officers,  and  employees  for  action 
taken  within  the  scope  of  their  authority, 
except  for  willful  malfeasance.  As  proposed, 
the  amended  By-Laws  will  maintain  this 
waiver  of  liability  provision.  Prospective 
members  will  still  be  required  to  sign  an 
agreement  to  waive  this  liability  as  a 
condition  of  membership  in  the  NASD. 

(b)  The  proposed  By-I^ws  and  Rules  1012, 
9160, 9233, 9234,  and  9332  prohibit 
Governors,  Directors,  and  members  of  the 
NBCC  or  a  subcommittee  thereof  from 
participating  in  a  matter  if  they  have  “a 
conflict  of  interest  or  bias,  or  if  circumstances 
otherwise  exist  where  [their]  fairness  might 
reasonably  be  questioned.”  This  standard  is 
derived  frcm  28  U.S.C  455(a). 

(c)  The  proposed  revisions  to  the 
procedures  relating  to  election  of  the 
members  of  the  NASD  Board  of  Governors, 
the  NASD  Regulation  Board  of  Directors  and 
the  Nasdaq  Board  of  Directors. 

(d)  The  proposed  By-Laws  incorporate  the 
Delegation  Plan  provision  permitting 
“employees  of  an  entity  that  is  affiliated  with 
a  broker  or  dealer  that  does  not  account  for 

a  material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  are  primarily 
engaged  in  the  business  of  the  non-member 
entity”  to  serve  as  Non-Industry  Governors, 
Directors  and/or  Committee  Members. 
Commenters  are  asked  to  address  whether  a 
specific  standard  for  materiality  would  be 
appropriate  and  if  so,  what  such  a  standard 
should  be. 

The  Commission  seeks  comment  on 
whether  the  proposal,  given  the  unique 
nattue  of  the  Association  as  a  self- 
regulatory  organization,  adeqtiately 
promotes  the  goals  of  the  Act. 

Persons  mai^g  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  frnm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  File 
Number  SR-44ASD-97-28  should  be 
included  on  the  subject  line  if  E-mail  is 
used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission’s  Internet  web  site  (http:// 
www.sec.gov). 

All  submissions  should  refer  to  File 
No.  SR-NASD-97-28  and  should  be 
submitted  by  ]ime  9, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiumt  to  delegated 
authority.'” 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Exhibit  1 

Additions  are  italicized;  deletions  are 
bracketed. 

By-Laws  of  the  National  Association  of 
Securities  Dealers,  Inc. 

Article  I 
Definitions 

When  used  in  these  By-Laws,[  and 
any  rules  of  the  Corporation,]  unless  the 
context  otherwise  requires,  the  term:  (a) 
“Act”  means  the  Seciuities  Exchange 
Act  of  1934,  as  amended;  (b)  “bank” 
means  (1)  a  banldng  institution 
organized  tmder  the  laws  of  the  United 
States,  (2)  a  member  bank  of  the  Federal 
Reserve  System,  (3)  any  other  banking 
institution,  whether  incorporated  or  not, 
doing  business  imder  the  laws  of  any 
State  or  of  the  United  States,  a 
substantial  portion  of  the  business  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  hanks  under 
the  authority  of  the  Comptroller  of  the 
Currency  pursuant  to  the  first  section  of 
Public  Law  87-722  (12  U.S.C.  §92a), 
and  which  is  supervised  and  examined 
by  a  State  or  Federal  authority  having 
supervision  over  banks,  and  which  is 
not  operated  for  the  purpose  of  evading 
the  provisions  of  the  Act,  and  (4)  a 
receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 
firm  included  in  clauses  (1),  (2),  or  (3) 
of  this  subsection;  (c)  “Board”  means 
the  Board  of  Governors  of  the 
(Corporation.)  NASD; 

[(d)  “Boards”  means  the  Board  of 
Governors  of  the  Corporation  and  the 
Boards  of  Directors  of  The  Nasdaq  Stock 
Maricet,  Inc.  and  NASD  Regulation,  Inc.; 

i^Wd)  “branch  office”  means  an  office 
defined  as  a  branch  office  in  [NASD 
Rule  3010;]  the  Rules  of  the  Association; 


•»17  CFR  200.30-3(a)(12). 
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“broker”  means  any 
individual,  corpcnation,  partnership, 
association,  joint  stock  company, 
business  trust,  unincorporated 
organization,  or  other  legal  entity 
engaged  in  the  business  of  effectii^ 
transactions  in  securities  for  the  aocoimt 
of  others,  but  does  not  include  a  bank; 

[(glir/?  "Commission”  means  the 
Securities  and  Exchange  Commission: 

[(h)  “Corporation”  means  the  National 
Association  of  Securities  Dealers,  Inc.;] 
[(i)  “Corporations”  means  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”),  and  its 
subsidiaries.  The  Nasdaq  Stock  Market, 
Inc.  (“Nasdaq”)  and  NASD  Regulation, 
Inc.  (“NASD  Regulation”);] 

M  "day”  means  calendar  days; 

[(j)](fi)  “dealer”  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engag^  in  the  business  of 
buying  and  selling  securities  for  [his] 
such  individual’s  or  entity’s  own 
account,  through  a  broker  or  otherwise, 
but  does  not  include  a  bank,  or  any 
person  insofar  as  [he]  such  person  buys 
or  sells  securities  for  [his]  such  person’s 
own  account,  either  individually  or  in 
some  fiduciary  capacity,  but  not  as  part 
of  a  regular  business; 

[(k)  “delegation]  (i)  "Delegation  Plan” 
means  the  “Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries”  as  approved  by  the 
Commission,  and  as  amend^  fiom  time 
to  time; 

(j)  "district"  means  a  district 
established  by  the  NASD  Regulation 
Board  pursuant  to  the  NASD  Regulation 
By-Laws; 

[(l)](kj  “government  securities  broker” 
shall  have  the  same  meaning  as  in 
Section  3(a)(43)  of  the  Act  except  that  it 
shall  not  include  financial  institutions 
as  defined  in  Section  3(a)(46)  of  the  Act; 

l[m)](l)  “government  securities 
dealer”  shall  have  the  same  meaning  as 
in  Section  3(a)(44)  of  the  Act  except  that 
it  shall  not  include  financial  institutions 
as  defined  in  Section  3(a)(46)  of  the  Act; 

[(n)](m)  “Govenux'”  means  a  member 
of  the  Boud[.]; 

(n)  "Industry  Director”  means  a 
Director  of  the  NASD  Regulation  Board 
(excluding  the  President  of  NASD 
Reflation)  or  a  Director  of  the  Nasdaq 
Board  (excluding  the  President  of 
Nasdaq)  who:  (1)  is  an  officer,  director, 
or  employee  of  a  broker  or  dealer  or  has 
been  employed  in  any  such  capacity  at 
any  time  within  the  prior  three  years;  or 
(2)  has  a  consular^  or  employment 
relationship  with  or  provides 
professional  services  to  the  NASD, 
N/^D  Regulation,  or  Nasdaq  or  has  had 
any  such  relationship  or  provided  any 


such  services  at  any  time  within  the 
prior  three  years; 

(o)  "Industry  Governor”  or  "Industry 
committee  member”  means  a  Governor 
(excluding  the  Chief  Executive  Officer  of 
the  NASD)  or  committee  member  who 
(l)is  an  officer,  director,  or  employee  of 
a  broker  or  dealer  or  has  been  employed 
in  any  such  capacity  at  any  time  within 
the  prior  three  years;  and  (2)  has  a 
consulting  or  employment  relationship 
with  or  provides  professional  services  to 
the  NASD,  NASD  Regulation,  or  Nasdaq 
or  has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

[(o)](pj  “investment  banlf^g  or 
securities  business”  means  the  business, 
carried  on  by  a  broker,  dealer,  or 
municipal  securities  dealer  (other  than 
a  bank  or  department  or  division  of  a 
bank),  or  government  securities  broker 
or  dealer,  of  underwriting  or 
distributing  issues  of  securities,  or  of 
purchasing  securities  and  offering  the 
same  for  s^e  as  a  dealer,  or  of 
purchasing  and  selling  securities  upon 
the  order  and  for  the  accoimt  of  others; 

[(p)](qy  “member”  means  any  broker 
or  dealer  admitted  to  member^p  in  the 
[Corporation]  NASD; 

[(q)l(^^  “municipal  securities”  means 
securities  which  are  direct  obligations 
of,  or  obligations  guaranteed  as.  to 
principal  or  interest  by,  a  State  or  any 
political  subdivision  hereof,  or  any 
agency  or  instrumentality  of  a  State  or 
any  political  subdivision  thereof,  or  any 
municipal  corporate  instrumentality  of 
one  or  more  States,  or  any  security 
which  is  an  industrial  development 
bond  as  defined  by  Section  3(a)(29)  of 
the  Act; 

[(rllfs)  “municipal  securities  broker” 
means  a  broker,  except  a  bank  or 
department  or  division  of  a  bank, 
engaged  in  the  business  of  effecting 
transactions  in  municipal  securities  for 
the  account  of  others; 

[(s)](tj  “municipal  securities  dealer” 
means  any  person,  except  a  bank  or 
department  or  division  of  a  bank, 
ei^aged  in  the  business  of  buying  and 
selling  municipal  securities  for  [^] 
such  person’s  own  account,  through  a 
broker  or  otherwise,  but  does  not 
include  any  person  insofar  as  [he]  such 
person  buys  or  sells  securities  for  [his] 
such  person’s  own  accoimt  either 
individually  or  in  some  fiduciary 
capacity,  but  not  as  a  part  of  a  regular 
business; 

(u)  "NASD”  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(v)  "NASD  Regulation” means  NASD 
Relation,  Inc.; 

(w)  "NASD  Regalaiion  Board”  means 
the  Board  of  Directors  of  NASD 
Regulcdion; 


(x)  "Nasdaq”  means  The  Nasdaq 
Stock  Market,  Inc.; 

(y)  "Nasdaq  Board"  means  the  Board 
of  Directors  of  Nasdaq; 

(z)  "National  Nominating  Cormnittee” 
means  the  National  Nominating 
Cormnittee  appointed  pursuant  to 
Article  VR,  Section  9  of  these  By-Laws; 

(aa)  "  Non-Industry  Director”  means 
a  Director  of  the  NASD  Regulation 
Board  or  Nasdaq  Board  who  is  (l)a  ’ 
Public  Director;  (2)  cm  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Na^aq  or  traded  in  the  over-the- 
counter  market;  (3)  a  person  affiliated 
with  a  broker  or  a  dealer  that  operates 
solely  to  assist  the  securities-relcUed 
activities  of  the  business  of  a  non¬ 
member  affiliate  (such  as  a  broker  or 
dealer  established  to  (i)  distribute  cm 
affiliate’s  securities  which  are  issued  on 
a  continuous  or  regular  basis,  or  (ii) 
proexss  the  limited  buy  and  sell  orders 
of  the  shares  of  employee  owners  of  the 
affiliate);  (4)  an  employee  of  an  entity 
that  is  affiliated  with  a  broker  or  a 
dealer  that  does  not  account  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  would  not  be  an 
Industry  Director; 

(bb)  “Non-Industry  Governor”  or 
"Non-Industry  committee  member” 
means  a  Governor  or  committee  member 
who  is  (l)a  Public  Governor  or 
committee  member;  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Nasdaq  or  traded  in  the  over-the- 
counter  market;  (3)  a  person  affiliated 
with  a  broker  or  dealer  that  operates 
solely  to  assist  the  securities-reiated 
activities  of  the  business  of  a  non  ¬ 
member  affiliate  (such  as  a  broker  or 
dealer  established  to  (i)  distribute  cm 
affiliate’s  securities  which  are  issued  on 
a  continuous  or  regular  basis,  or  (ii) 
process  the  limited  buy  and  sell  orders 
of  the  shares  of  employee  owners  of  the 
affiliate);  (4)  an  employee  of  an  entity 
that  is  affiliated  with  a  broloN  or  a 
dealer  that  does  not  account  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individued  who  would  not  be  an 
Industry  Governor  or  committee 
memb^; 

[[t)](cc)  “person  associated  with  a 
member”  or  “associated  person  of  a 
member”  means  every  sole  prof^ietor, 
partner,  officer,  director,  at  branch 
manager  of  any  member,  or  any  natural 
poson  occupying  a  similar  status  or 
performing  similar  functions,  or  any 
natural  person  engaged  in  the 
investment  banking  or  securities 
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business  who  is  directly  or  indirectly 
controlling  or  controlled  by  such 
member,  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  with  the  [Corporation] 

NASD  pursuant  to  these  By-Laws  or  the 
Rules  of  the  Association', 

(dd)  "  Public  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Nasdaq  Board  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD,  NASD  Regulation, 
or  Nasdaq; 

(ee)  “Public  Governor"  or  “Public 
committee  member"  means  a  Governor 
or  conunittee  member  who  has  no 
material  business  relationship  with  a 
broker  or  dealer  or  the  NASD,  NASD 
Regulation,  or  Nasdaq: 

[i'o)](ff)  “registered  broker,  dealer, 
municipal  securities  broker  or  dealer,  or 
govenunent  securities  broker  or  dealer” 
means  any  broker,  dealer,  mimidpal 
securities  broker  or  dealer,  or 
government  securities  broker  or  dealer 
which  is  registered  with  the 
Commission  imder  the  Act;  and 

[(v)  “rules  of  the  Corporation”  means 
all  rules  of  the  Corporation  (which  rules 
may  be  referred  to  as  “NASD  Rules”), 
Certificate  of  Incorporation,  By-Laws,] 
Ig^  “  Rules  of  the  Association!,  any 
other  rules,  and  any  interpretations 
thereunder.]  ”  or  “Rules"  means  the 
numbered  rules  set  forth  in  the  NASD 
Manual  beginning  with  the  Rule  0100 
Series,  as  adopted  by  the  Board 
pursuant  to  these  By-Laws,  as  hereafter 
amended  or  supplemented. 

ArtideH 

Offices 

Location 

Sec.  1.  The  address  of  the  registered 
office  of  the  NASD  in  the  State  of 
Delavfore  and  the  name  of  the  registered 
agent  at  such  address  shall  be:  The 
Corporation  Trust  Company,  1209 
Orange  Street,  Wilmin^n,  Delaware 
19801.  The  NASD  also  may  have  offices 
at  such  other  places  both  within  and 
without  the  State  of  Delaware  as  the 
Board  may  from  time  to  time  designate 
or  the  business  of  the  NASD  may 
require. 

Chms^  of  Location 

Sec.  2.  In  the  manner  permitted  by 
law,  the  Board  or  the  registered  agent 
may  change  the  address  of  the  NASITs 
re^stered  office  in  the  State  of  Delaware 
and  the  Board  may  make,  revoke,  or 
change  the  designation  of  the  registered 
agent. 


Article  [II]  III 

Qualifications  of  Members  and 
Associated  Persons 

Persons  Eligible  to  [become]  Become 
Members  and  Associated  Persons  of 
Members 

Sec.  1.  (a)  Any  registered  broker, 
dealer,  municipal  securities  broker  or 
dealer,  or  government  securities  broker 
or  dealer  authorized  to  transact,  and 
whose  regular  course  of  business 
consists  in  actually  transacting,  any 
branch  of  the  investment  banl^g  or 
securities  business  in  the  United  States, 
imder  the  laws  of  the  United  States, 
shall  be  eligible  for  membership  in  the 
[Corporation]  NASD,  except  such 
registered  brokers,  dealers,  or  municipal 
securities  brokers  or  dealers,  or 
government  securities  brokers  or  dealers 
which  are  excluded  under  the 
provisions  of  [Sections  3  (a)  or  (b)  of  this 
Article]  Section  3. 

(b)  Any  person  shall  be  eligible  to 
become  an  associated  person  of  a 
member,  except  such  persons  who  are 
excluded  imder  the  provisions  of 
Section  3[(b)  of  this  Article]. 

Authority  of  Board  to  Adopt 
Qualification  Requirements 

Sec.  2.  (a)  The  Board  [of  Governors] 
shall  have  authority  to  adopt  rules  and 
regulations  applicable  to  applicants  for 
membership,  members,  and  persons 
associated  with  applicants  or  members 
establishing  specified  and  appropriate 
standards  with  respect  to  the  training, 
experience,  competence,  and  such  other 
qualifications  as  the  Board  [of 
Governors]  finds  necessary  or  desirable, 
and  in  the  case  of  an  applicant  for 
membership  or  a  member,  standards  of 
financial  responsibility  and  operational 
capability. 

(b)  In  establishing  and  applying  such 
standards,  the  Board  [of  Governors]  may 
classify  members  and  persons 
associated  with  such  members,  taking 
into  account  relevant  matters,  including 
the  nature,  extent,  and  type  of  business 
being  conducted  and  of  securities  sold, 
dealt  in,  or  otherwise  handled.  The 
Board  [of  Governors]  may  specify  that 
all  or  any  portion  of  such  standaiitls 
shall  be  applicable  to  any  such  class  and 
may  require  the  persons  in  any  such 
claM  to  be  registered  with  the 
[Corporation]  NASD. 

(c)  The  Bo^  [of  Governors]  may 
frt>m  time  to  time  make  changes  in  such 
rules,  regulations,  and  standmds  as  it 
deems  necessary  or  appropriate. 

Ineligibility  of  Certain  Persons  for 
Memfoership  m*  Association 

Sec.  3.  (a)  No  registered  broker, 
dealer,  municipal  securities  broker  or 


dealer,  or  government  securities  broker 
or  dealer  shall  be  admitted  to 
membership,  and  no  member  shall  be 
continued  in  membership,  if  such 
broker,  dealer,  municipal  securities 
broker  or  dealer,  government  securities 
broker  or  dealer,  or  member  frdls  or 
ceases  to  satisfy  the  qualification 
requirements  established  under  Section 
2  [of  this  Article],  if  appUcable,  or  if 
such  broker,  dealer,  municipal 
securities  broker  or  dealer,  government 
securities  broker  or  dealer,  or  member  is 
or  becomes  subject  to  a  disqualification 
under  Section  4  [of  this  Article],  or  if 
such  member  fails  to  comply  with  the 
requirement  that  all  forms  filed 
pursuant  to  these  By-Laws  be  filed  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe. 

(b)  No  person  shall  become  associated 
with  a  member,  continue  to  be 
associated  with  a  member,  or  transfer 
association  to  another  member,  if  such 
person  fails  or  ceases  to  satisfy  the 
qualification  requirements  under 
Section  2  [of  this  Article],  if  applicable, 
or  if  such  persomis  or  becomes  subject 
to  a  disqualification  under  Section  4  [of 
this  Article];  and  no  broker,  dealer, 
municipal  securities  broker  or  dealer,  or 
government  securities  broker  or  dealer 
shall  be  admitted  to  membership,  and 
no  member  shall  be  continued  in 
membership,  if  any  person  associated 
with  it  is  ineligible  to  be  an  associated 
person  under  ^s  subsection. 

(c)  If  it  deems  appropriate,  the  Board 
[of  Governors],  upon  notice  and 
opportunity  for  a  hearing,  may  cancel 
the  membership  of  a  member  if  it 
becomes  ineligible  for  continuance  in 
membership  under  subsection  (a) 
[hereof],  may  suspend  or  bar  a  person 
[for]  from  continuing  to  be  associated 
with  any  member  if  such  person  is  or 
becomes  ineligible  for  association  under 
subsection  (b)  [hereof],  and  may  cancel 

'  the  membersUp  of  any  member  who 
continues  to  be  associated  with  any 
such  ineli^ble  person. 

(d)  Any  (broker,  dealer,  municipal 
securities  dealer,  or  government 
securities  broker  or  dealer  which  is 
inehgible  for  admission  into 
membership,  or  any  member  which] 
member  that  is  inelimble  for 
continuance  in  membership],]  may  file 
with  the  Board  [of  Governors]  an 
application  requesting  relief  from  the 
ineligibility  pursuant  to  [procedures 
adopted  by  the  Board  of  Governors  and 
contained  in  the  Corporation’s 
Procedural  Rules.  The  Board  of 
Governors]  the  Rules  of  the  Association. 
A  member  may  file  such  application  on 
its  own  behalf  and  on  behalf  of  a  current 
or  prospective  associated  person.  The 
Board  may,  in  its  discretion,  approve 
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the  [admission]  continuance  in 
membership,  and  may  also  approve  the 
association  or  continuance  of  [an 
applicant  or  member,  or  the]  association 
[of  any  person],  if  the  Board  determines 
that  su(^  approved  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Any  approval  hereunder  may 
be  granted  uncon^tionally  or  on  such 
terms  and  conditions  as  the  Board 
considers  necessary  or  appropriate.  In 
the  exercise  of  the  authority  granted 
hereimder,  the  Board  [of  Governors] 
may[:  (1)]  conduct  suc^  inquiry  or 
investigation  into  the  relevant  facts  and 
circumstances  as  it,  in  its  discretion, 
considers  necessary  to  its 
determination,  which,  in  addition  to  the 
backgroimd  and  circumstances  giving 
rise  to  the  failure  to  qualify  or 
disqualification,  may  include  the 
proposed  or  present  business  of  [an 
applicant  for  membership  or  of]  a 
member  and  the  conditions  of 
association  of  any  current  or  prospective 
associated  person,  [prospective  or 
presently]  associated  person,  among 
other  matters;  (2)  permit,  in  limited 
types  of  situations,  a  membership  or 
association  with  a  member  pending 
completion  of  its  inquiry  or 
investigation,  and  its  final 
determination,  based  upon  a 
consideration  of  relevant  factors,  and 
may  classify  situations  taking  into 
account  the  status  of  brokers,  dealers, 
municipal  securities  brokers  and  dealers 
and  government  securities  brokers  and 
deiders  as  applicants  or  existing 
members  and  of  persons  as  prospective 
or  presently  associated  persons  of 
members;  ^e  type  of  disqualification  or 
failure  to  qualify;  whether  a  member  or 
associated  person  has  been  the  subject 
of  a  previous  approval  and  the  terms 
and  conditions  thereof;  and  any  other 
relevant  factors;  and 

(3)  delegate  any  of  its  functions  and 
authority  under  this  subsection  (d)  to 
appropriate  committees  of  the 
Corporation  or  to  Corporation  staff 
members.] 

(e)  An  application  filed  imder 
subsection  (d)  [hereof]  shall  not 
foreclose  any  action  which  the  Board  [of 
Governors]  is  authorized  to  take  under 
subsection  (c)  [hereof]  until  approval 
has  been  granted. 

(f)  Approval  by  the  Board  of 
[Governors  of]  an  application  made 
under  subsection  (d)  shall  be  subject  to 
whatever  further  action  the  Commission 
may  take  pursuant  to  authority  granted 
to  the  Commission  imder  the  Act. 

(g)  The  Board  may  delegate  its 
authority  under  this  Section  in  a 
maimer  not  inconsistent  with  the 
Delegation  Plan. 


Definition  of  Disqualification 

Sec.  4.  A  person  is  subject  to  a 
“disqualification”  with  respect  to 
niembership,  or  association  with  a 
member,  if  such  person: 

(a)  has  been  and  is  expelled  or 
suspended  from  mnnbcmhip  or 
participation  in,  or  barred  or  suspended 
fiom  being  associated  with  a  member  of, 
any  self-regulatory  organization,  foreign 
equivalent  of  a  self-regulatory 
organization,  foreign  or  international 
securities  exchange,  contract  market 
designated  pursuant  to  Section  5  of  the 
Commodity  Exchange  Act,  or  foreign 
equivalent  of  a  contract  market 
designated  pursuant  to  any  substantially 
equivalent  foreign  statute  or  regulation, 
or  futures  association  registered  imder 
Section  17  of  the  Commodity  Exchange 
Act  or  a  foreign  equivalent  of  a  futures 
association  designated  pursuant  to  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  has  been  and  is  denied 
trading  privileges  on  any  such  contract 
market  or  foreign  equivdent; 

(b)  is  subject  to — 

(1)  an  order  of  the  Commission,  other 
appropriate  regulatory  agency,  or 
foreign  financial  regulatory  authority: 

(1)  denying,  suspending  for  a  period 
not  exceeding  12  months,  or  revoking 
[his]  such  person’s  registration  as  a 
broker,  de^er,  municipal  securities 
dealer,  government  securities  broker,  or 
government  securities  dealer,  or  limiting 
[his]  such  person’s  activities  as  a  foreign 
person  performing  a  function 
substantially  equivalent  to  any  of  the 
above:  or 

(ii)  barring  or  suspending  for  a  period 
not  exceeding  12  months  [his]  such 
person  being  associated  with  a  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealer,  or  foreign 
person  performing  a  function 
substantially  equivalent  to  any  of  the 
above; 

(2)  an  order  of  the  Commodity  Futures 
Trading  Commission  denying, 
suspending,  or  revoking  [his]  such 
person’s  registration  under  the 
Commodity  Exchange  Act  (7  U.S.C.  §  1 
et  seq.);  or 

(3)  an  order  by  a  foreign  financial 
regulatory  authority  denying, 
suspending,  or  revoking  the  person’s 
au&ority  to  engage  in  transactions  in 
contracts  of  sale  of  a  commodity  for 
future  delivery  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a 
contract  market,  board  of  trade,  or 
foreign  equivalent  thereof; 

(c)  by  [his]  such  person’s  conduct 
wMle  associated  with  a  broker,  dealer, 
municipal  securities  dealer,  government 
securities  broker,  or  government 


securities  dealer,  or  while  associated 
with  an  entity  or  person  required  to  he 
registered  under  ^e  Commodity 
Exchange  Act,  has  been  foimd  to  be  a 
cause  of  any  effective  suspension, 
expulsion,  or  order  of  the  character 
described  in  [svibsections]  subsection  (a) 
or  (b)  of  this  Section; 

(d)  by  [his]  such  person’s  conduct 
while  associated  Mdth  any  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealer,  or  any 
other  entity  engaged  in  transactions  in 
securities,  or  while  associated  with  an 
entity  engaged  in  transactions  in 
contracts  of  sale  of  a  commodity  for 
future  delivery  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a 
contract  market,  board  of  trade,  or 
foreign  eqmvalent  thereof,  has  been 
foimd  to  be  a  cause  of  any  effective 
suspension,  expulsion,  or  order  by  a 
foreign  or  international  securities 
exchwge  or  foreign  financial  regulatory 
authority  empowered  by  a  foreign 
government  to  administer  or  enforce  its 
laws  relating  to  financial  transactions  as 
described  in  subsection  (a)  or  (b)  of  this 
Section; 

(e)  has  associated  with  him  or  her  any 
person  who  is  known,  or  in  the  exercise 
of  reasonable  care  should  be  known,  to 
him  or  her  to  be  a  person  described  in 
[subsections]  subsection  (a),  (b),  (c),  or 
(d)  of  this  Section; 

(f)  has  willfully  made  or  caused  to  be 
made  in  any  application  for 
membership  in  a  self-regulatory 
organization,  or  to  become  associated 
with  a  member  of  a  self-regulatory 
organization,  or  in  any  report  required 
to  be  filed  with  a  self-regulatory 
organization,  or  in  any  proceed^g 
before  a  self-regulatory  organization, 
any  statement  which  was  at  the  time, 
and  in  light  of  the  circumstances  under 
which  it  was  made,  false  or  misleading 
with  respect  to  any  material  fact,  or  has 
omitted  to  state  in  any  such  application, 
report,  or  proceeding  any  material  fact 
which  is  required  to  be  stated  therein; 

(g) (1)  has  been  convicted  within  ten 
years  preceding  the  filing  of  any 
application  for  member^p  in  the 
[Corporation]  NASD,  or  to  become 
associated  with  a  member  of  the 
[Corporation]  NASD,  or  at  any  time 
thereafter,  of  any  felony  or  misdemeanor 
or  of  a  substantially  equivalent  crime  by 
a  foreign  court  of  competent  jvurisdiction 
which: 

(i)  involves  the  purchase  or  sale  of 
any  security,  the  taking  of  a  false  oath, 
the  making  of  a  false  report,  bribery, 
perjury,  burglary,  any  substantially 
equiv^ent  activity  however 
denominated  by  the  laws  of  the  relevant 
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foreign  government,  or  conspiracy  to 
commit  any  such  offense; 

(ii)  arises  out  of  the  conduct  of  the 
business  of  a  broker,  dealer,  municipal 
securities  dealer,  government  securities 
broker,  government  securities  dealer, 
investment  adviser,  bank,  insurance 
company,  fiduciary,  transfer  agent, 
foreign  person  performing  a  fimction 
substantially  eqvuvalent  to  any  of  the 
above,  or  any  entity  or  person  required 
to  be  registered  under  the  Commodity 
Exchange  Act  or  any  sutetantially 
equivalent  foreim  statute  or  reg^tion; 

(iii)  involves  the  larceny,  theft, 
robbery,  extortion,  forgery, 
coimterfeiting,  fiaudulent  concealment, 
embezzlement,  fiaudulent  conversion, 
or  misappropriation  of  funds  or 
securities,  or  substantially  equivalent 
activity  however  denominate  by  the 
laws  of  the  relevant  foreign  government; 
or 

(iv)  involves  the  violation  of  Sections 
152, 1341, 1342,  or  1343  or  Chapters  25 
or  47  of  Title  18,  United  States  Code,  or 
a  violation  of  a  substantially  equivalent 
foreim  statute; 

(2)  nas  been  convicted  within  ten 
years  preceding  the  filing  of  any 
application  for  membership  in  the 
[Corporation]  NASD,  or  to  become 
associated  with  a  member  of  the 
[Corporation]  NASD,  or  at  any  time 
thereafter  of  any  other  felony; 

(h)  is  permanently  or  temporarily 
enjoined  by  order,  judgment,  or  decree 
of  any  court  of  competent  jurisdiction 
ficm  acting  as  an  investment  adviser, 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  government  securities 
broker,  government  securities  dealer, 
transfer  agent,  foreign  person 
performing  a  function  substantially 
eqvuvalent  to  any  of  the  above,  entity  or 
person  required  to  be  registered  under 
the  Commodity  Exchange  Act,  or  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  as  an  affiliate  person 
or  employee  of  any  investment 
company,  bank,  insurance  company, 
foreign  entity  substantially  equivalent  to 
any  of  the  almve,  or  entity  or  person 
required  to  be  registered  under  the 
Commodity  Exchange  Act  or  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  bom  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  any  such  activity,  or  in 
connection  with  the  purchase  or  sale  of 
any  security; 

(i)  has  been  found  by  a  foreign 
financial  regulatory  authority  to  have — 

(1)  made  or  causra  to  be  made  in  any 
application  for  registration  or  report 
required  to  be  fil^  with  a  foreign 
financial  regulatory  authority,  or  in  any 
proceeding  before  a  foreign  financial 
regulatory  authority  with  respect  to 


registration,  any  statement  that  was  at 
the  time  and  in  the  light  of  the 
circumstances  under  which  it  was  made 
false  or  misleading  with  respect  to  any 
material  fact,  or  h^  omitted  to  state  in 
any  application  or  report  to  the  foreign 
fiiiwcial  regulatory  authority  any 
material  fact  that  is  required  to  hie  stated 
therein; 

(2)  violated  any  foreign  statute  or 
regulation  regarding  transactions  in 
securities,  or  contracts  of  sale  of  a 
commodity  for  future  delivery,  traded 
on  or  subject  to  the  rules  of  a  contract 
market  or  any  board  of  trade;  or 

(3)  aided,  abetted,  counseled, 
commanded,  induced,  or  procured  the 
violation  by  any  person  of  any  provision 
of  any  statutory  provisions  enacted  by  a 
foreign  government,  or  rules  or 
regulations  thereunder,  empowering  a 
foreign  financial  regulatory  authority 
regarding  transactions  in  securities,  or 
contracts  of  sale  of  a  commodity  for 
future  delivery,  traded  or  subject  to  the 
rules  of  a  contract  market  or  any  board 
of  trade,  or  has  been  found,  by  a  foreign 
financial  regulatory  authority,  to  have 
failed  reasonably  to  supervise,  with  a 
view  to  preventing  violations  of  such 
statutory  provisions,  rules,  and 
regulations,  another  person  who 
commits  such  a  violation,  if  such  other 
person  is  subject  to  [his]  such  person’s 
supervision. 

Article  [m]  IV 
Membership 

Application  fiar  Membership 

Sec.  1.  (a)  Application  for 
membersUp  in  the  [Corporation]  NASD, 
properly  signed  by  the  applicant,  shall 
be  made  to  the  [Corporation]  NASD  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe, 
on  the  form  to  be  prescribed  by  the 
[Corporation]  NASD,  and  shall  contain: 
(1)  an  [acceptance  of  and  an  agreement 
to  abide  by,  comply  with,  and  adhere  to, 
all  the  provisions,  conditions,  and 
covenants  of  the  Restated  Certificate  of 
Incorporation,  the  By-Laws]  agreement 
to  comply  with  the  federal  securities 
laws,  the  rules  and  regulations  [of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted,  changed  or 
amended,]  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  the  By- 
Laws  of  the  NASD,  NASD  Relation, 
and  NASDaq,  the  Rules  of  the 
Association,  and  all  rulings,  orders, 
directions,  and  decisions  [of,]  issued 
and  sanctions  imposed  [by,  the  Board  of 
Governors  or  any  duly  authorized 
committee,  and  the  provisions  of  the 
federal  securities  laws,  including  the 
rules  and  regulations  adopted 


thereimder,  including  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  waiver  by  the 
applicant  of  any  right  to  appecd  as 
provided  in  the  Act;]  under  the  Rules  of 
the  Association; 

(2)  an  agreement  to  pay  such  dues, 
assessments,  and  other  charges  in  the 
manner  and  amoimt  as  [shall  fiom  time 
to  time  be  fixed  by  the  Board  of 
Governors  pursuant  to  these  By-Laws;] 
ftvrn  time  to  time  shall  be  fixed 
pursuant  to  the  NASD  By-Laws, 
Schedules  to  the  NASD  By-La'vs,  and 
the  Rules  of  the  Association; 

(3)  an  agreement  that  [none  of]  neither 
the  [Corporations,  or]  NASD,  nor  any 
officer],]  or  employee],  or]  thereof,  nor 
any  member  of  the  Board  [or  committees 
of  the  Corporations]  of  Governors  or  of 
any  district  or  other  committee,  shall  be 
liable,  except  for  willful  malfeasance,  to 
the  applicant  or  to  any  member  of  the 
[Corporation]  NASD  or  to  any  other 
person,  for  any  action  taken  by  such 
officer  or  member  of  the  [BoaMs]  Board 
of  Governors  or  of  any  district  or  other 
committee,  in  his  official  capacity,  or  by 
any  employee  of  the  [Corporations] 
NASD  while  acting  within  the  scope  of 
his  employment  or  under  instruction  of 
any  officer,  [Board]  board,  or  committee 
of  the  [Corporations]  NASD,  in 
connection  with  the  administration  or 
enforcement  of  any  of  the  provisions  of 
the  [rules]  Rules  of  the  [Corporation] 
Association  as  they  are  or  may  fiom 
time  to  time  be  adopted,  or  amended,  or 
any  ruling,  order,  directive,  decision  of, 
or  penalty  imposed  by.  the  [Boards] 
Board  of  Governors  or  any  duly 
authorized  committee  [thereof],  [or]  the 
provisions  of  the  federal  securities  laws, 
including  the  rules  and  regulations 
adopted  thereimder,  [and]  including  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board  and  the  Treasury 
Department;  and 

(4)  such  other  reasonable  information 
with  respect  to  the  applicant  as  the 
[Corporation]  Board  of  Governors  may 
require,  (b)  Any  application  for 
membership  received  by  the 
[Corporation]  NASD  sh^l  be  processed 
in  the  manner  set  forth  in  the 
[Procedural]  Rules  of  the  [Corporation] 
Association,  (c)  Each  member  shall 
ensure  that  the  member’s  membership 
application  with  the  [Corporation] 
NASD  is  kept  current  at  all  times  by 
supplementary  amendments  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe 
to  the  original  application.  Such 
amendments  to  the  application  shall  be 
filed  with  the  [Corporation]  NASD  not 
later  than  [thirty  (30)  calendar]  30  days 
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after  learning  of  the  facts  or 
circumstances  giving  rise  to  the 
amendment. 

Similarity  Membership  Names 

Sec.  2.  (a)  No  person  or  firm  shall  be 
admitted  to  or  continued  in  membmship 
in  the  [Corporation]  NASD  having  a 
name  [which]  that  is  identical  to  the 
name  of  another  member  appearing  on 
the  membership  roll  of  the  [Corporation] 
NASD  or  a  name  so  similar  to  any  such 
name  as  to  tend  to  confuse  or  mislead. 

(b)  No  member  may  change  its  name 
without  prior  approval  of  the 
[Corporation]  NASD. 

Executive  Representative 

Sec.  3.  Each  member  shall  appoint 
and  certify  to  the  Secretary  of  the 
[Corporation  one  “executive]  NASD  one 
“executive  representative”  who  shall 
represent,  vote,  and  act  for  the  member 
in  all  the  afiairs  of  the  [Corporation] 
NASD,  except  that  other  executives  of  a 
member  may  also  hold  office  in  the 
[Corporation]  NASD,  serve  on  the  Board 
[of  C^vemors]  or  committees  of  the 
[Corporation]  NASD,  or  otherwise  take 
part  in  the  afiairs  of  the  [Corporation] 
NASD.  A  member  may  change  its 
executive  representative  upon  giving 
notice  thereof  via  electronic  process  or 
such  other  process  the  [Corporation] 
NASD  may  prescribe  to  the  Secretary,  or 
may,  when  necessary,  appoint,  by  notice 
via  electronic  process  to  the  Secretary, 
a  substitute  for  its  executive 
representative.  An  executive 
representative  of  a  member  or  a 
substitute  shall  be  a  member  of  senior 
management  and  registered  principal  of 
the  member. 

Membership  Roll 

Sec.  4.  The  Secretary  of  the 
[Corporation]  NASD  shall  keep  a 
currently  accurate  and  complete 
membership  roll,  containing  the  name 
and  address  of  each  member,  and  the 
name  and  address  of  the  executive 
representative  of  each  member.  In  any 
case  where  a  membership  has  been 
terminated,  such  fact  shall  be  rer  orded 
together  with  the  date  on  which  the 
membership  ceased.  The  membership 
roll  of  the  [Corporation]  NASD  shall  at 
all  times  be  available  to  all  members  of 
the  [Corporation]  NASD,  to  all 
governmental  authorities,  and  to  the 
general  public. 

Resignation  of  Members 

Sec.  5.  Membership  in  the 
[Association]  NASD  may  be  voluntarily 
terminated  only  by  formal  resignation.- 
Resignations  of  members  must  be  filed 
via  electronic  process  or  such  other 
process  the  [Corporation]  NASD  may 


prescribe  and  addressed  to  the 
[Corporation]  NASD.  Any  member  may 
resign  from  the  [Corporation]  NASD  at 
any  time.  Such  resi^iation  shall  not 
take  effect  until  [thirty  (30)  calendar]  30 
days  after  receipt  thereof  the 
[Corporation]  NASD  and  until  all 
indebtedness  due  the  [Corporation] 
NASD  &t>m  such  member  shall  have 
been  paid  in  full  and  so  lor^  as  any 
complaint  or  action  is  pending  against 
the  member  vmder  the  [Procedural] 

Rules  of  the  Association.  The 
[Corporation]  NASD,  however,  may  in 
its  discretion  declare  a  resignation 
effective  at  any  ttoe. 

Retention  of  Jurisdiction 

Sec.  6.  A  resigned  member  or  a 
member  that  has  had  its  membership 
canceled  or  revoked  shall  continue  to  be 
subject  to  the  filing  of  a  complaint 
under  the  [Procedural]  Rules  of  the 
Association  based  upon  conduct  which 
commenced  prior  to  the  effective  date  of 
the  member’s  resignation  from  the 
[Corporation]  NASD  or  the  cancellation 
or  revocation  of  its  membership.  Any 
such  complaint,  however,  shall  be  filed 
within  two  [(2)]  years  after  the  effective 
date  of  resignation,  cancellation,  or 
revocation. 

Transfer  and  Termination  of 
Membership 

Sec.  7.  (a)  Except  as  provided 
hereinaftm,  no  member  of  the 
[Corporation]  NASD  may  transfer  its 
membership  or  any  right  arising 
therefrom  and  the  membership  of  a 
corporation,  partnership,  or  any  other 
business  organization  which  is  a 
member  of  the  [Corporation]  NASD 
shall  terminate  upon  its  liquidation, 
dissolution,  or  winding  up.  and  the 
membership  of  a  sole  proprietor  which 
is  a  member  shall  terminate  at  death, 
provided  that  all  obligations  of 
membership  under  the  By-Laws  and  the 
[other  rules]  Rules  of  the  [Corporation] 
Association  have  been  fulfilled. 

(b)  The  consolidation,  reorganization, 
merger,  change  of  name,  or  similar 
change  in  any  corporate  member  shall 
not  terminate  the  membership  of  such 
corporate  member  provided  that  the 
member  or  surviving  organization,  if 
any,  shall  be  deemed  a  successor  to  the 
business  of  the  corporate  member,  and 
the  member  or  the  surviving 
organization  shall  continue  in  the 
investment  banking  and  securities 
business,  and  shall  possess  the 
qualifications  for  membership  in  the 
[Corporation]  NASD.  The  death,  change 
of  name,  withdrawal  of  any  partner,  the 
addition  of  any  new  partner, 
reorganization,  consolidation,  or  any 
change  in  the  legal  structure  of  a 


partnership  member  shall  not  terminate 
the  membership  of  such  partnership 
member  provided  that  the  member  or 
surviving  organization,  if  any,  shall  be 
deemed  a  successor  to  the  business  of 
the  partnership  member,  and  the 
member  or  surviving  organization  shall 
continue  in  the  investment  banking  and 
securities  business  and  shall  possess  the 
qualifications  for  membmship  in  the 
[Corporation]  NASD.  If  the  business  of 
any  predecessor  member  is  to  be  carried 
on  by  an  organization  deemed  to  be  a 
successor  organization  by  the 
[Corporation]  NASD,  the  membership  of 
such  predecessor  member  shall  be 
extended  to  the  successor  cvganization 
subject  to  the  notice  and  review 
requirements  of  the  Rules  of  the 
Association  and  the  right  of  the  NASD 
to  place  restrictions  on  the  successor 
organization  pursuant  to  the  Rules  of 
the  Association;  otherwise,  any 
surviving  organization  shall  be  required 
to  satisfy  all  of  the  membership 
application  requirements  of  [the]  these 
By-Laws  and  the  Rules  of  the 
Association. 

Registration  of  Branch  Offices 

Sec.  8.  (a)  Each  branch  office  of  a 
member  of  the  [Corporation]  NASD 
shall  be  registered  with  and  listed  upon 
the  membership  roll  of  the  [Corporation] 
NASD,  and  shall  pay  such  dues, 
assessments,  and  other  charges  as  shall 
be  fixed  firom  time  to  time  by  the  Board 
[of  Governors]  pursuant  to  Article  [V  of 
the  By-Laws]  VI.  (b)  Each  member  of  the 
[Corporation]  NASD  shall  promptly 
advise  the  [Corporation]  NASD  via 
electronic  process  or  such  other  process 
the  [Corporation]  NASD  may  prescribe 
of  the  opening,  dosing,  relocation, 
change  in  designated  supervisor,  or 
change  in  designated  activities  of  any 
bran^  office  of  such  member  not  later 
than  [thirty  (30)  calendar]  30  days  after 
the  effective  date  of  such  change. 

Article  [IV]  V 

Registered  Representatives  and 
Assodated  Persons 

Qualification  Requirements 

Sec.  1.  No  member  shall  permit  any 
person  assodated  with  [sut^]  the 
member  to  engage  in  the  investment 
banking  or  securities  business  unless 
the  member  determines  that  such 
person  [has  complied  with  the 
applicable  provisions  under  Artide  II  of 
the  By-Laws.]  satisfies  the  qualification 
requirements  established  under  Article 
in.  Section  2  and  is  not  subject  to  a 
disqualification  under  Article  m. 
Section  4. 
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Applicatioii  for  Registration 

Sec.  2.  (a)  Application  by  any  person 
for  registration  with  the  [Cotporationl 
NASD,  properly  signed  by  the  applicant, 
shall  Im  made  to  the  [Corporation] 

NASD  via  electronic  process  or  such 
other  process  the  [Corporation]  NASD 
may  prescribe,  on  the  form  to  be 
prescribed  by  the  [Corporation]  NASD 
and  shall  contain: 

(1)  [an  acceptance  of  and]  an 
agreement  to  comply  with  the  [all  the 
provisions  of  the  rules  of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted  or  amended,] 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  the  By- 
Laws  of  the  NASD,  NASD  Relation, 
and  Nasdaq,  the  Rules  of  the 
Association,  and  all  rulings,  orders, 
directions  [and  decisions  of,  and 
penalties  imposed  by,  the  Board  of 
Governors  or  any  duly  authorized 
committee,  and  the  provisions  of  the 
federal  securities  laws,  including  the 
rules  and  regulations  adopted 
thereunder,  and  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  waiver  by  the 
applicant  of  any  right  to  appeal  as 
provided  in  the  Act;],  and  decisions 
issued  and  sanctions  imposed  under  the 
Rules  of  the  Association; 

(2)  an  agreement  that  [none  of]  neither 
the  [Corporations,  or]  NASD,  nor  any 
officer!,]  or  employee],  or]  thereof,  nor 
any  member  of  the  [Boards  or 
committees  of  the  Corporation]  Board  of 
Governors  or  of  any  district  or  other 
committee,  sh^  be  liable  except  for 
willful  malfeasance,  to  the  applicant  or 
to  any  member  of  the  [Corporation] 
NASD  or  to  any  other  person,  for  any 
action  taken  by  such  officer,  member  of 
the  [Boards]  Board  of  Governors  or  of 
any  district  or  other  committee  in  his 
official  capacity,  or  by  any  employee  of 
the  [Corporation]  NASD  while  acting 
urithin  the  scope  of  his  employment,  or 
under  instruction  of  any  officer,  [Board] 
board,  or  committee  of  the 
[Corporations]  NASD,  in  connection 
with  the  administration  or  enforcement 
of  any  of  the  provisions  of  the  By-Laws, 
any  [rules]  Rides  of  the  [Corporation] 
Association  as  they  are  or  may  from 
time  to  time  be  adopted  or  amended, 
any  ruling,  order,  direction,  decision  of, 
or  penalty  imposed  by  the  [Boards] 
Board  of  Governors  or  any  duly 
authorized  committee  [thereof],  [and] 
the  provisions  of  the  federal  securities 
laws,  including  the  rules  and 
regulations  adopted  thereunder 


including  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  and  the 
rules  of  the  Treasiiry  Department;  and 

(3)  such  other  reasonable  information 
with  respect  to  the  applicant  as  the 
[Corporation]  NASD  may  require. 

(bj  The  [Corpmntion]  NASD  shall  not 
approve  an  application  for  registration 
of  any  person  who  is  not  eligible  to  be 
an  associated  person  of  a  member  imder 
the  provisions  of  Article  HI,  Section 
3[(b)  of  Article  n  of  these  By-Laws]. 

(c)  Every  application  for  registration 
filed  wdth  the  [Corporation]  NASD  shall 
be  kept  current  at  all  times  by 
supplementary  amendments  via 
electronic  process  or  subh  other  process 
the  [Corporation]  NASD  may  prescribe 
to  the  original  application.  Such 
amendment  to  me  application  shall  be 
filed  with  the  [Corporation]  NASD  not 
later  than  [thi^  (30)  calendar]  30  days 
[of]  after  learning  of  the  facts  or  . 
circumstances  giving  rise  to  the 
amendment.  If  such  amendment  r 
involves  a  statutory  disqualification  as 
defined  in  Section  3(a)(39)  and  Section 
15(b)(4)  of  the  Act,  such  amendment 
shall  be  filed  not  later  than  ten  [(10) 
calendar]  days  after  such 
disqualification  occurs. 

Notification  by  Memb«r  to 
{Corporation]  A*  NASD  and  Associated 
Person  of  Termination;  Amendments  to 
Notification 

Sec.  3.  (a)  Following  the  termination 
of  the  association  with  a  member  of  a 
person  who  is  registered  with  it,  such 
member  shall  not  later  than  [thirty  (30) 
calendar]  30  days  after  such 
termination,  give  notice  of  the 
termination  of  such  association  to  the 
[Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  on  a 
form  designated  by  the  [Corporation] 
NASD,  and  concurrently  sh^  provide 
to  the  person  whose  association  has 
been  terminated  a  copy  of  said  notice  as 
filed  with  the  [Corporation.]  NASD.  A 
member  [which]  that  does  not  submit 
such  notification,  and  provide  a  copy  to 
the  person  whose  association  has  bmn 
terminated,  within  the  time  period 
prescribed,  shall  be  assessed  a  late  filing 
fee  as  specified  by  the  [Corporation] 
NASD.  Termination  of  registration  of 
such  person  associated  with  a  member 
shall  not  take  effect  so  long  as  any 
complaint  or  action  under  the  [nUes] 
Rules  of  the  [Corporation]  Association  is 
pending  against  a  member  and  to  which 
compU^t  or  action  such  person 
associated  with  a  member  is  also  a 
respondent,  or  so  long  as  any  complaint 
or  action  is  pending  against  such  person 
individually  under  the  [rules]  Rules  of 
the  [Corporation.  The  Corporation] 


Association.  The  NASD,  however,  may 
in  its  discretion  declare  the  termination 
effective  at  any  time. 

(b)  The  mmnber  shall  notify  the 
[Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  by 
means  of  an  amendment  to  the  notice 
filed  pursuant  to  subsection  [paragraph] 
(a)  [above]  in  the  event  that  the  member 
learns  of  focts  or  circumstances  causing 
any  information  set  forth  in  said  notice 
to  become  inaccurate  or  incomplete. 
Such  amendment  shall  be  filed  with  the 
[Corporation]  NASD  via  electronic 
process  or  such  other  process  the 
[Corporation]  NASD  may  prescribe  and 
a  copy  provided  to  the  person  whose 
association  with  the  member  has  been 
terminated  not  later  than  [thirty  (30) 
calendar]  30  days  after  the  member 
learns  of  the  facts  or  circumstances 
giving  rise  to  the  amendment. 

Retention  of  Jurisdiction 

Sec.  4.  A  person  whose  association 
Muth  a  member  has  been  terminated  and 
is  no  longer  associated  with  any 
member  of  the  [Corporation]  NASD  or  a 
person  whose  registration  has  been 
revoked  or  canceled  shall  continue  to  be 
subject  to  the  filing  of  a  complaint 
under  the  [rules]  Rules  of  the 
[Corporation]  Association  based  upon 
conduct  which  commenced  prior  to  the 
termination  [or],  revocation,  or 
cancellation  or  upon  such  person’s 
failure,  while  subject  to  the 
[Corporation’s]  NASD’s  jurisdiction  as 
provided  herein,  to  provide  information 
requested  by  the  [Corporation]  NASD 
pursuant  to  [NASD  Rule  8210]  the  Rules 
of  the  Association,  but  any  such 
complaint  shall  be  filed  within: 

(a)  two  [(2)]  years  after  the  effective 
date  of  termination  of  registration 
pursuant  to  Section  3  [above],  provided, 
however  that  any  amendment  to  a 
notice  of  termination  filed  pursuant  to 
Section  3(b)  that  is  filed  within  two 
years  of  the  original  notice  which 
discloses  that  such  person  may  have 
engaged  in  conduct  actionable  und«r 
any  applicable  statute,  rule,  or 
regulation  shall  operate  to  recommence 
the  running  of  the  two-year  period 
tmder  this  [paragraph]  subsection: 

(b)  two  [(2)]  years  after  the  effective 
date  of  revocation  or  cancellation  of 
registration  pursuant  to  [NASD  Rule 
8320]  the  Rules  of  the  Association:  or 

(c)  in  the  case  of  an  unregistered 
person,  within  two  [(2)]  years  after  the 
date  upon  which  sudi  person  ceased  to 
be  associated  with  the  member. 
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Article  [V]  VZ 

Dues,  Assessments,  and  Other  Charges 

Power  of  (Corporation]  tiu  NASD  to  Fix 
and  Levy  Assessments 

Sec.  1.  The  [Corporation]  NASD  shall 
prepare  an  estimate  of  the  funds 
necessary  to  defray  reasonable  expenses 
of  administration  in  carrying  on  the 
work  of  the  [Corporation]  NASD  each 
fiscal  year,  and  on  the  basis  of  such 
estimate,  shall  fix  and  levy  the  amount 
of  admission  fees,  dues,  assessments, 
and  other  charges  to  be  paid  by 
members  of  the  [Corporation]  NASD  and 
issuers  and  any  other  persons  using  any 
facility  or  system  which  the 
[Corporation]  NASD,  NASD  Regulation, 
or  Nasdaq  operates  or  controls.  Fees, 
dues,  assessments,  and  other  charges 
shall  be  called  and  payable  as 
determined  by  the  [Corporation]  NASD 
frt)m  time  to  time;  provided,  however, 
that  such  admission  fees,  dues, 
assessments,  and  other  charges  shall  be 
equitably  allocated  among  members  and 
issuers  and  any  other  persons  using  any 
facility  or  system  which  the 
[Corporation]  NASD  operates  or 
controls.  The  [Corporation]  NASD  may 
frt>m  time  to  time  make  such  changes  or 
adjustments  in  such  fees,  dues, 
assessments,  and  other  charges  as  it 
deems  necessary  or  appropriate  to 
assure  equitable  allocation  of  dues 
among  members.  In  the  event  of 
termination  of  membership  or  the 
extension  of  any  member^p  to  a 
successor  organization  during  any  fiscal 
year  for  which  an  assessment  has  been 
levied  and  become  payable,  the 
[Corporation]  NASD  may  make  such 
adjustment  in  the  fees,  dues, 
assessments,  or  other  charges  payable  by 
any  such  member  or  successor 
organization  or  organizations  during 
such  fiscal  years  as  it  deems  fair  and 
appropriate  in  the  circumstances. 

Reports  of  Members 

Sec.  2.  Each  member,  issuer,  or  other 
parson  shall  promptly  furnish  all 
information  or  reports  requested  by  the 
[Corporation]  NASD  in  connection  with 
the  determination  of  the  amoimt  of 
admission  fees,  dues,  assessments,  or 
other  charges. 

Suspenuon  or  Cancellation  of 
Memboship  or  Registratimi 

Sec.  3.  The  [Corporation]  NASD  after 
[fifteen  (15)]  15  days  notice  in  writing, 
may  suspend  or  cancel  the  membership 
of  any  member  or  the  registration  of  any 
person  in  arrears  in  the  payment  of  any 
fees,  dues,  assessments,  or  other  charges 
or  for  failure  to  furnish  any  information 
or  reports  requested  piusuant  to  Section 
2  [of  this  Article],  or  for  failure  to 


comply  with  an  award  of  arbitrators 
properly  rendered  pursuant  to  [Section 
41]  the  Rules  of  the  [Code  of  Arbitration 
Procedure]  Association,  where  a  timely 
motion  to  vacate  or  modify  such  award 
has  not  been  made  pursviant  to 
applicable  law  or  where  such  a  motion 
has  been  denied,  or  for  frulure  to  comply 
with  a  written  and  executed  settlement 
agreement  obtained  in  connection  with 
an  arbitration  or  mediation  submitted 
for  disposition  pursuant  to  the 
[procedures  specified  by  the 
Corporation]  Rules  of  the  Association. 

Reinstatement  of  Membership  or 
Registration 

Sec.  4.  Any  membership  or 
registration  suspended  or  canceled 
under  this  Artide  may  be  reinstated  by 
the  [Corporation]  NASD  upon  such 
terms  and  conditions  as  it  shall  deem 
just;  provided,  however,  that  any 
applicant  for  reinstatement  of 
membership  or  registration  shall  possess 
the  qualifications  required  for 
membership  or  registration  in  the 
[Corporation.]  NASD. 

Delegation 

See.  5.  The  NASD  may  delegate  its 
authority  under  this  Article  in  a  maruier 
not  inconsistent  with  the  Delegation 
Plan. 

Article  [VI]  V7/ 

Board  of  Governors 
Powers  and  Authority  of  Board 

Sec.  1.  (a)  The  Board  [of  Governors] 
shall  be  the  governing  body  of  the 
[Corporation]  NASD  and,  except  as 
otherwise  provided  by  applicable  law, 
the  Restate  Certificate  of  Incorporation, 
or  these  By-Laws,  shall  be  vested  with 
all  powers  necessary  for  the 
management  and  administration  of  the 
affairs  of  the  [Corporation]  NASD  and 
the  promotion  of  the  [Corporation’s] 
NASD’s  welfare,  objects,  and  purposes. 
In  the  exercise  of  such  powers,  the 
Board  [of  Governors]  shall  have  the 
authority  to: 

[(!)](/)  adopt  for  submission  to  the 
membership,  as  hereinafter  provided, 
such  By-Laws  and  changes  or  additions 
thereto  as  it  deems  necessary  or 
appropriate; 

[(2)I(ii)  adopt  such  other  [rules]  Rules 
of  the  [Corporation]  Association  and 
changes  or  additions  thereto  as  it  deems 
necessary  or  appropriate,  provided, 
however,  that  the  Board  may  at  its 
option  sulnnit  to  the  membmship  any 
such  adoption,  change,  or  addition  to 
such  [rules]  Rules; 

[(3)](zii)  make  such  regulations,  issue 
suc^  orders,  resolutions,  interpretations, 
including  interpretations  of  these  By- 


Laws  and  the  [rules]  Rules  of  the 
[Corporation]  Association,  and 
dire^ons,  and  make  such  decisions  as 
it  deems  necessary  or  appropriate; 

[(4)](iv)  prescriTO  [a  crae  of 
arbitration  procediire  providing]  rules 
for  the  required  or  voluntary  ai^itration 
of  controversies  between  members  and 
between  members  and  customers  or 
others  as  it  shall  deem  necessary  or 
appropriate; 

l(5)I(v)  establish  rules  and  procedures 
to  be  followed  by  members  in 
connection  with  the  distribution  of 
securities  issued  by  members  and 
affiliates  thereof; 

[(6)](vi)  require  all  over-the-counter 
transactions  in  securities  between 
members,  other  than  transactions  in 
exempted  securities  as  defined  in 
Section  3(a)(12)  of  the  Act,  to  be  cleared 
and  settled  through  the  facilities  of  a 
clearing  agency  registered  with  the 
Commission  pursuant  to  the  Act,  which 
clears  and  setties  such  over-the-coimter 
transactions  in  securities; 

[(7)](vii)  organize  and  operate 
automated  systems  to  provide  qualified 
subscribers  with  securities  information 
and  automated  services.  The  systems 
may  be  organized  and  operated  by  a 
division  or  subsidiary  company  of  the 
(Corporation]  NASD  or  by  one  or  more 
independent  firms  under  contract  with 
the  [Corporation]  NASD  as  the  Board  [of 
Governors]  may  deem  necessary  or 
appropriate.  The  Board  [of  Governors] 
may  adopt  rules  for  such  automated 
systems,  establish  reasonable 
qualifications  and  classifications  for 
members  and  other  subscribers,  provide 
qualification  standards  for  securities 
included  in  such  systems,  require 
members  to  report  promptly  information 
in  coimection  with  securities  included 
in  such  systems,  and  establish  charges 
to  be  collected  from  subscribers  and 
others; 

[(8)](vui)  require  the  prompt  reporting 
by  members  of  such  original  and 
supplementary  trade  data  as  the  Board 
deems  appropriate.  Such  reporting 
requirements  may  be  admii^ered  by 
the  [Corporation]  NASD,  a  division  or 
subsidiary  thereof,  or  a  clearing  agency 
registered  rmder  the  Act;  and 

T(9)](ix)  engage  in  any  activities  or 
conduct  necessary  or  appropriate  to 
carry  out  the  [Corporation’s]  NASD’s 
purposes  under  its  Restated  Certificate 
of  Incorporation  and  the  federal 
securities  laws. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  any  member  of 
the  Board  [of  Governors]  to  discharge 
[his]  such  member’s  duties,  or  for  any 
cause  affecting  the  best  interests  of  the 
[Corporation]  NASD  the  sufficiency  of 
the  Board  [of  Governors]  sh^  be 
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the  sole  judge,  the  Board  shall  have  the 
power,  by  the  affirmative  vote  of  two- 
thirds  of  the  Governors  then  in  office,  to 
remove  such  member  and  declare  [his] 
such  member’s  position  vacant  and  that 
it  shall  be  filled  in  accordance  with  the 
provisions  of  Section  6  [of  this  Article). 

(c)  To  the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation  [and  applicable  law, 
the  Corporation],  and  these  By-Laws,  the 
NASD  may  delegate  any  power  of  the 
[Corporation  or  the  Board  of  Governors 
to  any  person  or  entity,  including  a 
subsidiary  of  the  Corporation;  provided 
that  such  delegation  is]  NASD  or  the 
Board  to  a  committee  appointed 
pursuant  to  Article  DC,  Section  1,  the 
NASD  Regulation  Board,  the  Nasdaq 
Board,  or  NASD  staff  in  a  manner  not 
inconsistent  with  the  Delegation  Plan. 

Authority  to  Cancel  or  Suspend  for 
Failure  to  Submit  Required  Information 

Sec.  2.  (a)  The  Board  [of  Governors] 
shall  have  authority,  upon  notice  and 
opportunity  for  a  hearing,  to  cancel  or 
suspend  the  membership  of  any  member 
or  suspend  the  association  of  any  person 
associated  with  a  member  for  failure  to 
file,  or  to  submit  on  request,  any  report, 
document,  or  other  information  required 
to  be  filed  with  or  requested  by  the 
[Corporation.]  NASD  pursuant  to  these 
By-Laws  or  the  Rules  of  the  Association. 

(b)  Any  membership  or  association 
suspended  or  canceled  pursuant  to  this 
Section  may  be  reinstated  by  the  NASD 
pursuant  to  the  Rules  of  the 
Association. 

[(b)](c)  The  Board  [of  Governors]  is 
authorized  to  delegate  [the  authority 
hereinabove  grant^  to  the  Chief 
Executive  Officer  of  the  Corporation; 
provided,  however,  that  the  Executive 
Committee  of  the  Board  of  Governors 
shall  be  notified  in  writing  of  any  such 
contemplated  action  by  the  Chief 
Executive  Officer.]  its  authority  under 
this  Section  in  a  manner  not 
inconsistent  with  the  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Association. 

Authority  To  Take  Action  Under 
Emergency  or  Extraordinary  Market 
Qmditions 

Sec.  3.  The  Board  [of  Governors],  or 
such  person  or  persons  as  may  be 
designated  by  the  Board,  in  the  event  of 
an  emergency  or  extraordinary  market 
conditions,  shall  have  the  authority  to 
take  any  action  regarding];]; 

((1)]  W  the  trad^  in  or  operation  of 
the  over-the-counter  securities  market, 
the  operation  of  any  autcunated  system 
own^  or  operated  by  the  [Corporations] 
NASD,  NASD  Regulation,  or  Nasdaq, 
and  the  participation  in  any  such 


system  of  any  or  all  persons  or  the 
trading  therein  of  any  or  all  securities; 
and 

[{2)](b)  the  operation  of  any  or  all 
member  firms’  offices  or  systems,  if,  in 
the  opinion  of  the  Board  or  the  person 
or  persons  hereby  designated,  such 
action  is  necessary  or  appropriate  for 
the  protection  of  investors  or  the  public 
interest  or  for  the  orderly  operation  of 
the  marketplace  or  the  system. 

Conq>08ition  [and  Qualifications]  of  the 
Board 

Sec.  4.  (a)  The  Board  (of  Governors] 
shall  be  composed  of  [five  or  more 
members]  at  least  nine  and  not  more 
than  thirteen  Governors,  the  number 
thereof  to  be  determined  [fiom  time  to 
time  by  the  Board  of  Governors,  and 
shall  include  at  all  times  the]  by  the 
Board  prior  to  each  annual  election  of 
the  Governors.  Any  new  Governor 
position  created  as  a  result  of  an 
increase  in  the  size  of  the  Board  shall 
be  filled  as  part  of  the  annual  election 
conducted  under  Sections  9  through  13. 
The  Chief  Executive  Officer  [and  such 
Industry,  Non-Industry,  and  Public 
Governors  as  shall  be  determined  fit>m 
time  to  time  by  the  Board  of  Governors, 
both  of  which  determinations  shall  be 
consistent  with  the  Delegation  Plan  and 
Section  15A(b)(4)  of  the  Act.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry  and  ^bUc  Governors,  as 
used  herein,  shall  be  established  by  the 
Board  of  Governors  finm  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.]  of  the  NASD  shall 
be  a  Governor,  and  a  majority  of  the 
remaining  Governors  shidl  be  Non- 
Industry  Governors,  including  at  least 
two  Public  Governors.  In  the  event  that 
the  Board  shall  consist  of  eleven  or 
more  Governors,  at  least  three 
Governors  shall  be  Public  Governors. 

(b)  As  soon  as  practicable,  following 
the  annual  election  of  members  to  the 
Board  [of  Governors],  the  Board  [of 
Governors]  shall  elect  firom  the  members 
of  the  Board  [of  Governors  a  Chairman,] 
a  Chair  and  such  other  persons  having 
such  titles  as  it  shall  deem  necessary  or 
advisable,  to  serve  until  the  next  annual 
election  or  imtil  their  successors  are 
chosen  and  qualify.  The  persons  so 
elected  shall  have  such  powers  and 
duties  as  may  be  determined  fiom  time 
to  time  by  the  Board  [of  Governors].  The 
Board  [of  Governors,  by  affirmative  vote 
of],  by  resolution  adopted  by  a  majority 
of  [its  members]  the  Governors  then  in 
office,  may  remove  any  such  person 
from  such  position  at  any  time. 

Term  of  Office  of  Govemcurs 

Sec.  5.  Each  Governor,  except  as 
otherwise  provided  by  the  Restated 


Certificate  of  Incorporation  or  these  By- 
Laws,  shall  hold  office  for  a  term  of  not 
more  than  three  years,  such  term  to  be 
fixed  by  the  Board  at  the  time  of  the 
nomination  or  certification  of  such 
Governor,  or  until  [his]  a  successor  is 
elected  and  qualified,  or  imtil  [his] 
death,  resignation,  disqualification,  or 
removal.  Except  for  the  Chief  Executive 
Officer,  no  Governor  may  serve  more 
than  two  consecutive  terms],];  provided, 
however,  that  if  a  Governor  is  appointed 
to  fill  a  term  of  less  than  one  year,  such 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  Governor’s  [current] 
initial  term.  The  Chief  Executive  Officer 
of  the  [Corporation]  NASD  shall  serve  as 
a  member  of  the  Board  until  [his]  a 
successor  is  selected  and  qualified,  or 
until  [his]  death,  resignation, 
disqualification,  or  removal. 

Disqual^adon 

Sec.  6.  A  Governor  shall  immediately 
resign  or  be  automatically  removed  firom 
office  if  the  Board  determines  by  a 
majority  vote  of  the  remaining 
Governors  that  (a)  the  Governor  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry,  or  Public 
Governor)  for  which  the  Governor  was 
elected:  (b)  failure  to  remove  the 
Governor  would  violate  the 
compositional  requirements  of  the 
Board  set  forth  in  Section  4;  and  (c)  the 
Governor  has  a  remaining  term  of  office 
of  more  than  six  months. 

Filling  of  Vacancies 

Sec.  [6.]  7.  [(a)  Any  vacancy  in  the 
office  of]  If  a  Governor  position  becomes 
vacant,  whether  [occurring  by  reason] 
because  of  death,  disability, 
disqualification,  removal,  or  resignation, 
[other  than  a  vacancy  by  reason  of  an 
increase  in  the  size  of  the  Board,  shall 
be  filled]  the  National  Nominating 
Committee  shall  nominate,  and  the 
Board  shall  elect  by  majority  vote  of  the 
remainii^  Governors  then  in  office  [and 
any  person  elected  to  fill  such  vacancy 
sh^  satisfy  the  qualifications  and 
criteria],  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Governor)  for  the  govemor^p 
[being  filled]  as  provided  in  Section  4 
[of  this  Article.]  to  fill  such  vacancy, 
except  that  if  the  remaining  term  of 
office  for  the  vacant  Governor  position 
is  not  more  than  six  months,  no 
replacement  shall  be  required.  If  the 
remaining  term  of  office  for  the  vacant 
Governor  position  is  more  than  one 
year,  the  Governor  elected  by  the  Board 
to  fill  such  position  shall  stand  for 
election  in  the  next  annual  election 
pursuant  to  this  Article. 
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[(b)  Any  vacancy  in  the  office  of  a 
Governor  occurring  by  reason  of  an 
increase  in  the  size  of  the  Board  shall  be 
filled  by  majority  vote  of  the  Board  and 
any  person  elected  to  fill  such  vacancy 
shall  satisfy  the  criteria  for  such  newly 
created  governorship  as  shall  be 
established  by  resolution  of  the  Board, 
provided  that  the  filling  of  any  such 
vacancy  shall  not  be  inconsistent  with 
any  other  provisions  of  these  By-Laws 
or  the  Delegation  Plan.] 

Meetings  of  Board;  Quorum;  Required  Vote 

Sec.  8.  Meetings  of  the  Board  shall  be 
held  at  such  times  and  places,  upon 
such  notice,  and  in  accordance  with 
such  procedure  as  the  Board  [of 
Governors]  in  its  discretion  may 
determine.  At  all  meetings  of  the  Board, 
unless  otherwise  set  forth  in  these  By- 
Laws  or  required  by  law,  a  quorum  [of 
the  Board  of  Governors]  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  [total  number  of 
Governors  of  the  Corporation  and  any] 
Board,  including  not  less  than  50 
percent  of  the  Non-Industry  Governors. 
Any  action  taken  by  a  majority  vote  at 
any  meeting  at  which  a  quorum  is 
present,  except  as  otherwise  provided  in 
the  Restated  Certificate  of  Inrorporation 
or  these  By-Laws,  shall  constitute  the 
action  of  the  Board  [of  Governors]. 
Members  of  the  Board  [of  Governors],  or 
any  committee  [appointed]  designated 
by  the  Board  [of  Governors]  or  any  other 
committee  of  the  [Corporation]  NASD, 
may  participate  in  a  meeting  thereof  by 
means  of  communications  facilities  that 
ensure  all  persons  participating  in  the 
meeting  can  hear  and  spe^  to  each 
other,  and  participation  in  a  meeting 
pursuant  to  this  By-Law  shall  constitute 
presence  in  person  at  such  meeting.  No 
member  of  the  Board  [of  Governors] 
shall  vote  by  proxy  at  any  meeting  of  the 
Board. 

The  National  Nominating  Ccnnmittee 

[(b)]  See.  9.  (a)  The  National 
Nominating  Committee  shall  [have  such 
powers  and  shall  perform  such 
functions  as  shall  be  determined  by 
resolution  of  the  Board  of  Governors 
from  time  to  time,  consistent  with  the 
Delegation  Plan.]  nominate  Industry, 
Non-Industry,  and  Public  Governors  for 
each  vacant  or  new  Governor  position 
on  the  NASD  Board  and  Industry.  Non- 
Industry.  and  Public  Directors  for  each 
vacant  or  new  position  on  the  NASD 
Regulation  Board  and  the  Nasdaq 
Board. 

(b)The  National  Nominating 
Committee  shall  [consist  of  six  or  more 
persons  who  shall  have  such 
qualifications,  and  who  shall  be  selected 
in  such  manner,  as  shall  be  determined 
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by  resolution  of  the  Board  of  Governors 
firiom  time  to  time,  which  qualifications 
and  manner  of  selection  shall  be 
consistent  with  the  Delegation  Plm.]  be 
composed  of  at  least  six  and  not  more 
than  nine  members,  the  number  thereof 
to  be  determined  by  the  Board  from  time 
to  time. 

(c)  The  members  of  the  National 
Nominating  Committee  shall  be  equally 
balanced  between  Industry  and  Non- 
Industry  conunittee  members,  including 
at  least  two  Public  committee  members. 
If  the  Nominating  Committee  shall 
consist  of  seven  or  more  members,  at 
least  three  shall  be  Public  committee 
members.  If  at  any  time  there  shall  be 
an  odd  number  of  members  of  the 
National  Nominating  Committee,  Non- 
Industry  committee  members  shall  be  in 
the  majority.  No  officer  or  employee  of 
the  NASD,  NASD  Regulation,  or  Nasdaq 
shall  serve  as  a  member  of  the  National 
Nominating  Committee  in  any  voting  or 
non-voting  capacity.  The  NASD 
Regulation  Board  and  the  Nasdaq  Board 
each  shall  select  two  members  of  the 
National  Nominating  Committee,  and 
the  NASD  Board  shM  select  the 
remaining  committee  members.  Not 
more  than  three  of  the  committee 
members  and  not  more  than  two  of  the 
Industry  committee  members  shall  be 
current  members  of  the  Board,  the 
NASD  Regulation  Board,  or  the  Nasdaq 
Board.  A  National  Nominating 
Committee  member  may  not 
simultaneously  serve  on  the  National 
Nominating  Committee  and  the  Board, 
the  NASD  Regulation  Board,  or  the 
Nasdaq  Board,  unless  such  member  is 
in  his  or  her  final  year  of  service  on  any 
such  board,  and  following  that  year, 
that  member  may  not  stand  for  election 
to  the  Board,  the  NASD  Regidation 
Board,  or  the  Nasdaq  Board  until  such 
time  as  he  or  she  is  no  longer  a  member 
of  the  National  Nominating  Committee. 

(d)  Members  of  the  National 
Nominating  Committee  shall  be 
appointed  armually  by  the  Board  and 
may  be  removed  for  cause  by  a  majority 
vote  of  the  Board.  The  Board  shall 
ensure  that  the  composition  of  the 
National  Nominating  Committee  meets 
the  requirements  of  subsection  (c).  If  the 
selection  of  a  National  Nominating 
Committee  member  by  the  NASD 
Regulation  Board  or  Nasdaq  Board 
would  violate  the  compositional 
requirements  of  subsection  (c),  the 
Board  shall  request  that  the  NASD 
Regulation  Board  or  Nasdaq  Board 
select  another  member  such  that  the 
compositional  requirements  of 
subsection  (c)  are  met. 

(e)  The  Secretary  of  the  NASD  shall 
collect  from  each  nominee  for  Governor 
of  the  NASD  Board  and  each  nominee 


for  Director  of  the  NASD  Regplation 
Board  or  Nasdaq  Board  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee’s  classification  as  an 
Industry.  Non-Industry,  or  Public 
Governor  or  Director,  and  the  Secretary 
shall  certify  to  the  National  Nominating 
Committee  each  nominee’s 
classification. 

Procedure  for  Nmnination  of  Govemms 

[(c)]  Sec.  10.  At  least  90  days  prior  to 
a  meeting  of  members  for  the  election  of 
Governors  pursuant  to  Section  13.  the 
[Corporation]  NASD  shall  notify  the 
members  of  t^  date,  place,  and  time  of 
such  meeting  and  shall  set  forth  in  such 
notice  the  names  of  each  nominee  [(a 
“Nominee”),]  as  selected  by  the 
National  Nominating  Committee],]  for 
each  governorship  up  for  election,  [and 
shall  further  provide  in  such  notice  the 
qualifications  ]tfie  category  of 
governorship  (Industry.  Non-Industry,  or 
Public  Governor)  for  which  the  nominee 
is  nominated,  the  qualifications  of  each 
nominee,  and  such  other  information 
regarding  each  [such  Nominee]  nominee 
as  the  National  Nominating  Committee 
deems  pertinent.  A  person  who  has  not 
been  so  nominated  may  be  included  on 
the  ballot  for  the  election  of  Governors 
if  [(l)](a)  at  least  60  days  prior  to  the 
scheduled  date  for  the  meeting  of 
members,  such  person  [complies  with 
the  requirements  and  procedures  for 
nomination  set  forth  in  the  Delegation 
Plan  and  (2)  the  person  is  certified] 
presents  duly  executed  petitions  to  the 
Secretary  of  the  NASD  demonstrating 
that  such  person  has  the  support  of 
three  percent  of  the  members,  one-half 
of  which  must  have  their  principal  place 
of  business  outside  of  the  district  in 
which  the  person  is  employed;  and  (b) 
the  Secretary  certifies  that  (i)  the 
petitions  are  duly  executed  by  the 
requisite  number  of  members;  and  (ii) 
the  person  satisfies  the  classification 
(Industry.  Non-Industry,  or  I^blic 
Governor)  of  the  governorship  to  be 
filled,  based  on  such  information 
provided  by  the  person  as  is  reasonably 
necessary  to  make  the  certification.  The 
Secretary  shall  not  unreasonably 
withhold  or  delay  the  certification. 

Upon  certification,  the  election  shall  be 
deemed  a  contested  election. 

CommuutieatioH  of  Views 

See.  11.  The  NASD,  the  Board,  the 
National  Nominating  Committee,  a 
committee  appointed  pursuant  to 
Article  DC.  Section  1,  and  NASD  staff 
shall  not  take  any  pi^ition  publicly  or 
with  a  member  or  person  associate 
with  or  employed  by  a  member  with 
respect  to  any  canSdate  in  a  contested 
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election  or  nomination  held  pursuant  to 
these  By-Laws  or  the  NASD  Regulation 
By-Laws.  A  Governor  or  a  member  of  the 
National  Nominating  Committee  or  any 
other  committee  may  communicate  his 
or  her  views  with  respect  to  any 
candidate  if  such  Governor  or 
committee  member  acts  solely  in  his  or 
her  individual  capacity  and  disclaims 
any  intention  to  communicate  in  any 
official  capacity  on  behalf  of  the  NASD, 
the  NASD  Board,  the  National 
Nominating  Committee  or  any  other 
committee.  Except  as  provided  herein, 
any  candidate  and  his  or  her 
representatives  may  communicate 
support  for  the  candidate  to  a 
membership  or  person  associated  with 
or  employ^  by  a  member. 

Administrative  Support 

Sec.  12.  The  Secretary  shall  provide 
administrative  support  to  the 
candidates  in  a  contested  election  under 
this  Article  by  sending  to  NASD 
members  eligible  to  vote  up  to  two 
mailings  of  materials  prepared  by  the 
candidates.  The  NASD  shall  pay  the 
postage  for  the  mailings.  The  materials 
shall  be  prepared  on  tiie  personal 
stationery  of  each  candidate  and  shall 
state  that  the  materials  represent  the 
opinions  of  the  candidate.  A  candidate 
nominated  by  the  National  Nominating 
Committee  may  identify  himself  or 
herself  as  such  in  his  or  her  materials. 
Any  candidate  may  send  additional 
materials  to  NASD  members  at  the 
candidate’s  own  expense.  Except  as 
provided  in  this  Article,  the  NASD,  the 
Board,  any  committee,  and  NASD  staff 
shall  not  provide  any  other 
administrative  support  to  a  candidate  in 
a  contested  election  conducted  under 
this  Article  or  a  contested  election  or 
nomination  conducted  under  the  NASD 
Regulation  By-Laws. 

Election  of  Board  Members 

Sec.  [7.(a)]  13  The  members  of  the 
Board  [of  Governors]  shall  be  elected  by 
a  plurality  of  the  votes  of  the  members 
of  the  [Corporation]  NASD  present  in 
person  or  represented  by  proxy  at  the 
annual  meeting  of  the  [Corporation] 
NASD  and  entitled  to  vote  thereat.  The 
aimual  meeting  of  the  [Corporation] 
NASD  shall  be  on  such  date  and  at  such 
place  as  the  Board  [of  Governors]  shall 
designate.  Any  Governor  so  elected 
must  be  nominated  or  certified  by  the 
National  Nominating  Committee 
[described  in  subsection  (b)  below  or 
certified]  pursuant  to  [subsection  (c) 
below  and  must  satisfy  the  other 
qualifications  for  Governors  set  forth  in 
Section  4  of  this  Article  or  as 
estabUshed  by  resolution  of  the  Board  of 
Governors  from  time  to  time,  which 


qualifications  shall  be  consistent  with 
the  Delegation  Plan]  Section  10. 

Maintenance  of  Compositional 
Requirements  of  the  Board 

Sec.  14.  Each  Governor  shall  update 
the  information  submitted  under 
Section  9(e)  regarding  his  or  her 
classification  as  an  Industry,  Non- 
Industry,  or  Public  Governor  at  least 
annually  and  upon  request  of  the 
Secretary,  and  shall  report  immediately 
to  the  Secretary  any  change  in  such 
classification. 

Article  [VII]  VIII 

Officers,  Agents,  and  Employees 

Officers 

Sec.  1.  The  Board  [of  Governors]  shall 
[elect]  select  a  Chief  Executive  Officer, 
who  shall  be  responsible  for  the 
management  and  administration  of  its 
afiairs  and  shall  be  the  official 
representative  of  the  [Corporation] 

NASD  in  all  pubUc  matters  and  who 
shall  have  such  powers  and  duties  in 
the  management  of  the  [Corporation] 
NASD  as  may  be  prescribed  in  a 
resolution  by  the  Board  [of  Governors], 
and  which  powers  and  duties  shall  not 
be  inconsistent  with  the  Delegation 
Plan.  The  Board  shall  elect  a  Secretary, 
who  shall  have  such  powers  and  duties 
conferred  by  these  By-Laws  and  such  . 
other  duties  and  powers  as  may  be 
prescribed  in  a  resolution  by  the  Board. 
The  Board  may  provide  for  such  other 
executive  or  administrative  officers  as  it 
shall  deem  necessary  or  advisable, 
including,  but  not  limited  to.  Executive 
Vice  [-]President,  Senior  Vice  [- 
]President,  Vice  [-]President,  [Secretary,] 
and  Treasurer  of  the  [Corporation] 

NASD.  All  such  officers  shall  have  such 
titles,  [such]  powers,  and  duties,  and 
shall  be  entitled  to  such  compensation, 
as  shall  be  determined  from  time  to  time 
by  the  Board  [of  Governors].  Each  such 
officer  shall  hold  office  imtil  [his]  a 
successor  is  elected  and  qualified  or 
until  [his]  such  officer’s  earUer 
resignation  or  removal.  Any  officer  may 
resign  at  any  time  upon  written  notice 
to  the  [Corporation.]  NASD.  The  Board 
[of  Governors]  may  remove  any  officer, 
with  or  without  cause,  at  any  time,  but 
such  removal  shall  be  without  prejudice 
to  the  contractual  rights  of  such  officer, 
if  any,  with  the  [Corporation]  NASD. 
Any  number  of  offices  may  be  held  by 
the  same  person.  Any  vacancy  occtming 
in  any  office  of  the  [Corporation]  NASD 
by  death,  resignation,  removal,  or 
otherwise  may  be  filled  for  the 
imexpired  portion  of  the  term  by  the 
Board  [of  Governors]  at  any  meeting. 


Absence  of  Chief  Executive  Officer 

Sec.  2.  In  the  case  of  the  absence  or 
inability  to  act  of  the  [President]  Chief 
Executive  Officer  of  the  [Corporation,] 
NASD,  or  in  the  case  of  a  vacancy  in 
such  office,  the  Board  [of  Governors] 
may  appoint  its  [Chairman]  Chair  or 
suc^  other  person  as  it  may  designate  to 
act  as  such  officer  pro  tern,  who  shall 
assume  all  the  functions  and  discharge 
all  the  duties  of  the  [President.]  Chief 
Executive  Officer. 

Agents  and  Employees 

Sec.  3.  The  Board  may  employ  or 
authorize  the  employment  and  prescribe 
the  powers  and  duties  of  such  agents 
and  employees  as  it  deems  necessary  or 
advisable.  The  employment  and 
compensation  of  such  agents  and 
employees  shall  be  at  the  pleasure  of  the 
Board,  provided  that  such 
determinations  are  not  inconsistent  with 
the  requirements  of  the  Delegation  Plan. 
Agents  and  employees  of  the  NASD 
shall  be  under  the  supervision  and 
control  of  the  officers  of  the  NASD, 
unless  the  Board,  by  resolution, 
provides  that  an  agent  or  employee  shall 
be  under  the  supervision  and  control  of 
the  Board. 

Employment  of  Counsel 

Sec.  [3.]  4.  The  Board  [of  Governors] 
may  retain  or  authorize  the  employment 
of  coimsel,  with  such  powers,  titles, 
duties,  and  authority  as  it  shall  deem 
necessary  or  advisable. 

Administrative  Staff 

Sec.  4.  The  Board  of  Governors  may 
employ  or  authorize  the  employment 
and  prescribe  the  powers  and  duties  of 
such  an  administrative  staff  as  it  deems 
necessary  or  advisable.  The  employment 
and  compensation  of  such 
administrative  staff  of  the  Corporation 
shall  be  at  the  pleasure  of  the  Board  of 
Governors,  provided  that  such 
determinations  are  not  inconsistent  with 
the  requirements  of  the  Delegation 
Plan.] 

DelegatioH  of  Duties  of  Officers 

Sec.  5.  The  Board  may  delegate  the 
duties  and  powers  of  any  officer  of  the 
NASD  to  any  other  officer  or  to  any 
Governor  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  may 
deem  sufficient. 

Resignation  and  Removal  of  Officers 

Sec.  6.  (a)  Any  officer  may  resign  at 
any  time  upon  written  notice  of 
resignation  to  the  Board,  the  President, 
or  the  Secretary.  Any  such  resignation 
shall  take  effect  upon  receipt  of  such 
notice  or  at  any  later  time  specified 
therein.  The  acceptcmce  of  a  resignation 
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shall  not  be  necessary  to  make  the 
resignation  ^active. 

(b)  Any  officer  of  the  NASD  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
Governors  then  in  ofifice  at  any  re^ar 
or  special  meeting  of  the  Boa^  or  by  a 
written  consent  signed  by  all  of  the 
Governors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rigfits  of  the  affected  officer, 
if  any,  with  the  NASD. 

Bond 

See.  7.  The  NASD  may  secure  the 
fidelity  of  any  or  all  of  its  officers, 
agents,  or  employees  by  bond  or 
otherwise. 

Article  [Vnn/X 

Committees 

Appouttment 

Sec.  1.  Sub)ect  to  Article  Vn,  Section 
1(c),  the  Boaid  may  appoint  such 
committees  or  suhrommittees  as  it 
deems  necessary  or  desirable,  and  it 
shall  fix  their  powers,  duties  [and  terms 
of  office;  provided  that  such 
determinations  are  not  inconsistent  with 
requirements  of  the  Delegation  Plan], 
and  terms  of  office.  Aqy  such  committee 
or  subcommittee  consisting  solely  of  one 
or  more  Governors,  to  the  extent 
provided  by  these  By-Laws  or  by 
resolution  of  the  Board,  shall  have  and 
may  exercise  all  powers  and  authority  of 
the  Board  in  the  management  of  the 
business  and  iifiairs  of  the  [Corporation.] 
NASD. 

Mawteeance  of  Comtposittonal 
Requirements  of  Committees 

See.  2.  Upon  request,  each  prospective 
committee  member  who  is  not  a 
Governor  shall  provide  to  the  Secretary 
of  the  NASD  such  information  as  is 
reasonably  necessary  to  serve  as  the 
basis  for  a  determination  of  the 
prospective  committee  member’s 
classification  as  an  Industry,  Non- 
Industry,  or  Public  committee  member, 
and  the  Secretary  shall  certify  to  the 
Board  each  prospective  committee 
member’s  classification.  Each 
committee  member  shall  update  the 
information  submitted  under  this 
Section  at  least  annually  and  upon 
request  of  the  Secretary  of  the  NASD, 
and  shall  report  immediately  to  the 
Secretary  any  change  in  such 
classification. 

Rembval  of  Committee  Member 

Sec.  [2]  3.  Any  member  of  any 
committee  or  subcommittee  appointed 
pursuant  to  this  Article  [Vm]  may  be 
removed  from  such  committee  or 
subcommittee  only  by  a  majority  vote  of 


the  whole  Board,  after  appropriate 
notice,  for  refusal,  failure,  n^ect,  or 
inability  to  discharge  [his]  such 
member’s  duties,  or  for  any  cause  the 
sufficiency  of  which  shall  be  decided  by 
the  Board. 

[Resolution  of  the  Board  of  Governors 
Interpretations  and  Explanations 

The  Executive  Committee  be  and 
hereby  is  authorized  and  directed  to 
consider  and  make  recommendations  to 
the  Board  of  Governors  with  respect  to 
such  interpretative  questions,  having  to 
do  with  the  Certificate  of  Incorporation, 
By-Laws,  Rules  of  Fair  Practice  and 
Code  of  Procedure  of  the  Association,  as 
may  from  time  to  time  be  submitted  to 
the  Committee  by  the  Board  of 
Governors  or  the  President. 

Where  a  decision  is  required  as  to 
which  reasonable  men,  equally  well  ' 
informed,  might  well  not  difier,  the 
ruling  shall  be  deemed  to  be  an 
explanation.  Where  a  decision  is 
required  where  reasonable  men,  equally 
well  informed,  might  well  difier,  the 
ruling  shall  be  deemed  to  be  an 
interpretation. 

Where  in  the  judgment  of  the 
President  and  upon  advice  of  Coimsel, 
any  question  involves  an  answer  clearly 
in  the  nature  of  an  explanation,  such 
question  may  be  answered  in  the  Office 
of  the  President. 

Where  in  the  judgment  of  the 
President  and  upon  advice  of  Counsel, 
any  question  involves  an  answer  in  the 
nature  of  an  interpretation,  the 
President  shall  present  such  question  to 
the  Executive  Committee. 

The  President  may,  after  consultation 
with  and  upon  advice  of  Coimsel,  give 
an  office  opinion.  Such  office  opinion 
shall  state  that  it  reflects  only  the 
opinion  of  the  office  of  the  President 
and  it  is  provisional  and  subject  to  the 
approval  of  the  Board  of  Governors. 

District  Committees,  District  Business 
Conduct  Committees,  Counsel  or  stafi 
thereof,  are  hereby  directed  not  to  issue 
any  interpretations  of  the  Certificate  of 
Incorporation,  By-Laws,  Rules  of  Fair 
Practice  or  Code  of  Procedure,  either  in 
oral  .or  vnitten  form  without 
presentation  of  the  question  to  the 
President  and  in  su^  case,  if  the 
questions  presented  appear  to  be  an 
interpretation  with  the  meaning  of  this 
resolution  the  matter  shall  be  presented 
in  writing  to  the  Executive  Committee.] 

Executive  Committee 

Sec.  4.  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  the 
General  Corporation  Law  and  other 
applicable  law,  have  and  be  permitted 


to  exercise  all  the  powers  and  authority 
of  the  Board  in  the  management  of  the 
business  and  affairs  of  the  NASD 
between  meetings  of  the  Board  and 
.which  may  authorize  the  seal  of  the 
NASD  to  be  affixed  to  all  papers  that 
may  require  it.  The  Chief  Executive 
Officer  of  the  NASD  shall  be  a  member 
of  the  Executive  Committee,  and  with 
respect  to  the  remaining  members,  the 
Executive  Committee  shall  have  a 
percentage  of  Non-Industry  Governors 
at  least  as  great  as  the  percentage  of 
Non-Industry  Governors  on  the  whole 
Board,  and  a  percentage  of  Public 
Governors  at  least  as  great  as  the 
percentage  of  Public  Governors  on  the 
whole  Board. 

Audit  Committee 

See.  5.  (a)  The  Board  shall  appoint  an 
Audit  Committee.  The  Audit  Committee 
shall  be  composed  of  four  or  five 
Govemots,  none  of  whom  shall  be 
officers  or  employees  of  the  Association. 
The  Audit  Committee  shall  include  at 
least  one  Public  Governor  who  shall 
serve  as  Chair  of  the  Committee.  If  the 
Audit  Committee  is  composed  of  five 
Governors,  it  shall  have  not  more  than 
two  Industry  Governors.  If  the 
Committee  is  composed  of  four 
Governors,  it  shall  have  not  more  than 
one  Industry  Governor.  If  the  size  of  the 
NASD  Board  shall  at  any  time  consist  of 
11  or  more  members,  the  Audit 
Committee  shall  include  two  Public 
Governors.  The  NASD  Regulation  Board 
and  the  Nasdaq  Board  each  shall 
designate  a  Public  Director  of  its  Board 
as  a  liaison  to  the  Audit  Committee.  The 
Audit  Committee  may  consult  with  such 
liaisons  on  issues  relating  to  the 
functions  of  NASD  Regulation  and 
Nasdaq,  but  neither  the  liaisons  nor  any 
officer  or  employee  of  the  NASD,  NASD 
Relation,  or  Nasdaq  shall  serve  on  the 
Audit  Committee  in  any  voting  or  non¬ 
voting  capacity. 

(b)  The  Au(ut  Committee  shall 
perform  the  following  functions:  (1) 
ensure  the  existence  of  adequate 
controls  and  the  inte^ty  of  the 
financial  reporting  process  of  the  NASD; 
(2)  recommend  to  the  NASD  Board,  and 
monitor  the  independence  and 
performance  of,  the  certified  public 
accountants  retained  as  outside 
auditors  by  the  NASD;  and  (3)  direct 
and  oversee  all  the  activities  of  the 
NASD’s  internal  review  function, 
including  but  not  limited  to 
management’s  responses  to  the  internal 
review  fiinction. 

(c)  No  member  of  the  Audit 
Committee  shall  participate  in  the 
consideration  or  decision  of  any  matter 
relating  to  a  particular  NASD  member, 
company,  or  individual  if  such  Audit 
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Committee  member  has  a  material 
interest  in,  or  a  professional,  business, 
or  personal  relationship  with,  that 
member,  company,  or  individual,  or  if 
such  participation  shall  create  an 
appearance  of  impropriety.  Audit 
Committee  members  shall  consult  with 
the  General  Counsel  of  the  NASD  to 
determine  if  recusal  is  necessary.  If  a 
member  of  the  Audit  Committee  is 
recused  from  consideration  of  a  matter, 
any  decision  on  the  matter  shall  be  by 
a  vote  of  a  majority  of  the  remaining 
members  of  the  Audit  Committee. 

(d)  The  Audit  Committee  shall  have 
exclusive  authority  to:  (1)  hire  or 
terminate  the  Director  of  Internal 
Review;  (2)  determine  the  compensation 
of  the  Director  of  Internal  Review;  and 
(3)  determine  the  budget  for  the  Office 
of  Internal  Review.  The  Office  of 
Internal  Review  shall  report  directly  to 
the  Audit  Committee.  The  Audit 
Committee  may,  in  its  discretionrriirect 
that  the  Office  of  Internal  Review  also 
report  to  senior  management  of  the 
NASD  on  matters  the  Audit  Committee 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversight  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function. 

Article  X 

Canpensation  of  Board  and  Committee 
Members 

(Sec.  5.]  The  Board  may  pro^de  for 
reasonable  compensation  of  the 
Chairiman]  of  the  Board,  the  Governors, 
and  the  members  of  any  committee  [of 
the  Board  from  the  Corporation].  The 
Board  may  also  provide  for 
reimbursement  of  reasonable  expenses 
incurred  by  such  ptersons  in  connection 
with  the  business  of  the  [Corporation] 
NASD. 

Article  [K]  XI 
Rules 

To  promote  and  enforce  just  and 
eqmtable  principles  of  trade  and 
business,  to  maintain  high  standards  of 
commercial  honor  and  integrity  among 
members  of  the  [Corporation]  NASD,  to  ^ 
prevent  fruudulent  and  manipulative 
acts  and  practices,  to  provide  safeguards 
against  unreasonable  profits  or 
unreasonable  rates  of  commissions  or 
other  charges,  to  protect  investors  and 
the  pubUc  interest,  to  collaborate  with 
governmental  and  other  agencies  in  the 
promotion  of  fair  practices  and  the 
elimination  of  fraud,  and  in  general  to 
carry  out  the  purposes  of  the 
[Corporation]  NASD  and  of  the  Act,  the 
Board  [of  Governors]  is  hereby 
authorized  to  adopt  such  [Rules  of  Fair 


Practice]  rules  for  the  members  tmd 
persons  associated  with  members,  and 
such  amendments  thereto  as  it  may. 
fix)m  time  to  time,  deem  necessary  or 
appropriate.  If  any  such  [Rules]  rules  or 
amendments  thereto  are  approved  by 
the  Commission  as  provided  in  the  Act, 
they  shall  become  effective  Rules  of  the 
Association  as  of  such  date  as  the  Board 
[of  Governors]  may  prescribe.  The  Board 
[of  Governors]  is  hereby  authorized, 
subject  to  the  provisions  of  the  By-Laws 
and  the  Act,  to  administer,  enforce, 
suspend,  or  cancel  any  Rules  of  [Fair 
Practice]  the  Association  adopted 
hereimder. 

Article  [X]  XII 
Disciplinary  Proceedings 

Sec.  1.  The  Board  [of  Governors]  shall 
have  authority  to  establish  procedures 
relating  to  disciplinary  proceedings 
involving  members  and  their  associated 
persons. 

Sec.  2.  Except  as  otherwise  permitted 
under  these  By-Laws  or  the  Act,  in  any 
disciplinary  proceeding  [before  the 
Corporation]  under  the  Rules  of  the 
Association,  any  member  or  person 
associated  with  a  member  shall  be  given 
the  opportunity  to  have  a  hearing  at 
which  [he]  such  member  or  person 
associated  with  a  member  shall  be 
entitled  to  be  heard  in  person  [and/or  by 
counsel]  or  by  counsel  or  by  a 
representative  as  provided  in  the  Rules 
of  the  Association.  Such  persons  may 
present  any  relevant  material  in 
accordance  with  the  Rules  of  the 
Association.  In  any  such  proceeding 
against  a  member  or  against  a  person 
associated  with  a  member  to  determine 
whether  the  member  [and/or}  or  the 
person  associated  with  a  member  shall 
be  disciplined: 

(a)  specific  charges  shall  be  brought; 

(b)  such  member  or  person  associated 
with  a  member  shall  be  notified  of  and 
be  given  an  opportunity  to  defend 
against  such  charges; 

(c)  a  record  shall  be  kept;  and 

(d)  any  determination  shall  include  a 
statement  setting  forth: 

(1)  any  act  or  practice,  in  which  such 
member  or  person  associated  with  a 
member  may  be  found  to  have  engaged 
or  which  such  member  or  person 
associated  with  a  member  may  be  found 
to  have  omitted; 

(2)  the  rule,  regulation,  or  statutory 
provision  of  which  any  such  act  or 
practice,  or  omission  to  act,  is  deemed 
to  be  in  violation; 

(3)  the  basis  upon  which  any  findings 
are  made;  and 

(4)  the  [penalty]  sanction  imposed. 


Article  [XI]  XIII 

Powers  of  Board  to  [Prescribe]  Impose 
Sanctions 

Sec.  1.  The  Board  is  hereby 
authorized  to  [prescribe]  impose 
appropriate  sanctions  applicable  to 
meml^rs,  including  censiue,  fine, 
suspension,  or  expulsion  from 
membership,  suspension  or  bar  from 
being  associated  with  all  members, 
limitation  of  activities,  frmctions,  and 
operations  of  a  member,  or  any  other 
fitting  sanction,  and  to  [prescribe] 
impose  appropriate  sanctions  applicable 
to  persons  associated  with  members, 
including  censure,  fine,  suspension  or 
barring  a  person  associated  with  a 
member  ^m  being  associated  with  all 
members,  limitation  of  activities, 
functions,  and  operations  of  a  person 
associated  with  a  member,  or  any  other 
fittinc  sanction,  for: 

(a)  breach  by  a  member  or  a  person 
associated  wi^  a  member  of  any 
covenant  with  the  [Corporation]  NASD 
or  its  members; 

(b)  violation  by  a  member  or  a  person 
associated  with  a  member  of  any  of  the 
terms,  conditions,  covenants,  and 
provisions  of  the  [rules  of  the 
Corporation]  By-Laws  of  the  NASD, 
NASD  Regulation,  or  Nasdaq,  the  Rules 
of  the  Association,  or  the  federal 
securities  laws,  including  the  rules  and 
regulations  adopted  thereimder,  [and 
including]  the  i^es  of  the  Mvmicipal 
Securities  Rulemaking  Board,  and  the 
rules  of  the  Treasury  Department; 

(c)  failure  by  a  member  or  person 
associated  wi^  a  member  to  submit  a 
dispute  for  arbitration  [under  the  Code 
of  Arbitration  Procedure  (“Arbitration 
Code”)]  as  required  by  the  [Arbitration 
Code]  Rules  of  the  Association,  or  to  fail 
to  appem  or  to  produce  any  document 
in  [Uieir]  the  member’s  or  person’s 
possession  or  control  as  directed 
pursuant  to  provisions  of  the 
[Arbitration  Code]  Rules  of  the 
Association,  or  to  fail  to  [honor]  comply 
with  an  award  of  arbitrators  properly 
rendered  pursuant  to  the  [Adiitration 
Code]  Rules  of  the  Association,  where  a 
timely  motion  [has  not  been  made]  to 
vacate  or  modify  such  award  has  not 
been  made  pursuant  to  applicable  law 
or  where  such  a  motion  has  been  denied 
or  for  failure  to  comply  with  a  written 
and  executed  settlement  agreement 
obtained  in  connection  with  an 
arbitration  or  mediation  submitted  for 
disposition  pursucmt  to  the  Rules  of  the 
Association; 

(d)  refusal  by  a  member  or  person 
associated  with  a  member  to  abide  by  an 
official  ruling  of  the  Board  or  any 
committee  exercising  powers  assigned 
by  the  Board  with  respect  to  any 
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transaction  which  is  subject  to  the 
Uniform  Practice  Code;  or 
(e)  failure  by  a  member  or  person 
associated  wi^  a  member  to  adhere  to 
any  ruling,  order,  direction,  or  decision 
ofl,]  or  to  pay  any  [penalty,]  sanction, 
fine,  or  costs[,]  imposed  by  the  Board{, 
or  any  committee  exercising  powers 
assigned  by  the  Board]  or  any  entity  to 
which  the  Board  has  delegated  its 
powers  in  accordance  with  the 
Delegation  Plan. 

See.  2.  The  Board  may  delegate  its 
authority  under  this  Article  in 
accordance  with  the  Delegation  Plan. 

Article  [XH]  XIV 
Uniform  Practice  Code 
Authority  to  Adopt  Code 

Sec.  1.  The  Board  [of  Governors]  is 
hereby  authorized  to  adopt  a  Uniform 
Practice  Code  and  amendments, 
interpretations  and  explanations 
thereto,  designed  to  make  uniform, 
where  practicable,  custom,  practice, 
usage,  and  trading  technique  in  the 
investment  banking  and  securities 
business  with  respect  to  such  matters  as 
trade  terms,  deliveries,  payments, 
dividends,  rights,  interest,  reclamations, 
exchange  of  confirmations,  stamp  taxes, 
claims,  assignments,  powers  of 
substitution,  computation  of  interest 
and  basis  prices,  due-bills,  transfer  fees, 
“when,  as  and  if  issued”  trading, 

“when,  as  and  if  distributed”  trading, 
marking  to  the  market,  and  close-out 
procedure,  all  to  the  end  that  the 
transaction  of  day-to-day  business  by 
members  may  be  simplified  and 
facilitated,  that  business  disputes  and 
misimderstandings,  which  arise  from 
imcertainty  and  lack  of  uniformity  in 
such  matters,  may  be  eliminated,  and 
that  the  mechanisms  of  a  free  and  open 
market  may  be  improved  and 
impediments  thereto  removed. 

Administration  of  Code 

Sec.  2.  The  administration  of  any 
Uniform  Practice  Code,  or  any 
amendment  thereto,  adopted  by  the 
Board  [of  Governors]  pursuant  to 
Section  1  [of  this  Article],  shall  be 
vested  in  the  Board  [of  Governors],  and 
the  Board  is  hereby  granted  such  powers 
as  are  reasonably  necessary  to  achieve 
its  effective  opmation.  In  the  exercise  of 
such  powers,  the  Board  may  issue 
explanations  and  interpretations  and 
m^e  binding  rulings  with  respect  to  the 
applicability  of  the  provisions  of  the 
Uidform  Practice  Code  to  situations  in 
which  there  is  no  substantial 
disagreement  as  to  the  facts  involved. 
[The]  In  accordance  with  the  Delegation 
Plan,  the  Board  may  delegate  to 
[appropriate  committees  such  of  its 


powers,]  the  NASD  Reffilation  Board 
and  the  Nasdaq  Board  such  of  the 
Board's  powers  hereunder  as  it  deems 
necessary  and  appropriate  to  achieve 
effective  administration  and  operation 
of  the  Uniform  Practice  Code. 

Transactions  Subject  to  Code 

Sec.  3.  All  over-the-counter 
transactions  in  securities  by  members, 
except  transactions  in  seoirities  which 
are  exempted  under  Section  3(a)(12)  of 
the  Act,  or  are  municipal  securities  as 
defined  in  Section  3(a)(29)  of  the  Act, 
are  subject  to  the  provisions  of  the 
Uniform  Practice  Code  and  to  the 
provisions  of  Section  2  [of  this  Article] 
unless  exempted  therefirom  by  the  terms 
of  the  Uniform  Practice  Code. 

Article  [Xm]  XV 
Limitation  of  Powers 
Prohibitions 

Sec.  1.  Under  no  circumstances  shall 
the  Board  [of  Governors]  or  any  officer, 
employee,  or  member  of  the 
[Corporation]  NASD  have  the  power  to: 

(a)  make  any  donation  or  contribution 
from  the  funds  of  the  [Corporation] 
NASD  or  to  commit  the  [Corporation] 
NASD  for  the  payment  of  any  donations 
or  contributions  for  political  or 
charitable  piirposes;  or 

(b)  use  the  name  of  the  facilities  of  the 
[Corporation]  NASD  in  aid  of  any 
political  party  or  candidate  for  any 
pubhc  office. 

Use  of  Name  of  [CcMrporation]  Ae  NASD 
by  Monbers 

Sec.  2.  No  member  shall  use  the  name 
of  the  [Corporation]  NASD  except  to  the 
extent  that  may  be  (authorized  by  the 
Board  of  Governors]  permitted  by  the 
Rules  of  the  Association. 

[Resolution  of  the  Board  of  Governors 

Limitations  Up<m  Use  of  the 
Association  Name 

Members  are  permitted,  in  conformity 
with  Article  XVI,  Section  2  of  the 
Association’s  By-Laws,  and  writhin  the 
limitations  prescribed  by  this 
Resolution,  to  indicate  membership  in 
the  Association  in  the  following 
manner: 

1.  Solely  as  a  matter  of  record  in 
recognized  trade  directories  or  other 
similar  types  of  business  listings. 

2.  Solely  in  conjimction  with  the 
identifying  use  of  the  firm  name  on 
letterheads,  booklet  covers,  sales 
Uterature  headings,  in  the  masthead  of 
market  letters  and  on  other  similar  types 
of  circular  material,  so  long  as  this  use 
is  exclusively  for  identification 
purposes,  is  separate  and  apart  from  the 
regular  text  of  the  litmature  and  is 


always  in  a  smaller  size  type  and  with 
lesser  emphasis  than  that  used  for  the 
firm  name. 

3.  The  Association’s  name  may  be 
used  in  institutional  or  any  other  type 
of  general  print  and/or  electronic 
advertising  media  so  long  as  such  use  is 
solely  and  exclusively  for  identifying 
the  ffim  as  a  member,  used  only  in 
proximity  to  and  in  conjimction  with 
the  firm  name,  carries  no  implied  or 
specific  indication  of  Association 
approval  of  the  securities  or  services 
discussed  in  the  advertisement,  is 
separate  and  apart  bom  the  primary  text 
material  in  the  advertisement,  and  is 
always  in  a  smaller  size  type  and  of 
lesser  emphasis  than  that  used  for  the 
fitm  name. 

4.  The  following  language  may  be 
used  on  confirmation  forms,  “this 
transaction  (if  over-the-counter)  has 
been  executed  in  conformity  with  the 
rules  and  regulations  of  the  Uniform 
Practice  Code  of  the  National 
Association  of  Securities  Dealers,  Inc.” 

5.  The  name  of  the  Association  may 
be  iised  on  the  door  or  entrance  way  of 
a  member’s  principal  office  or  any 
registered  branch  office  in  the  following 
manner  “Member,  (of  the)  National 
Association  of  Securities  Dealers,  Inc.” 

6.  Each  member  shall  be  entitled  to 
receive  upon  request  to  the  Association 
an  appropriate  certification  of 
mem^rship  which  may  be  displayed  in 
the  principal  office  or  any  register^ 
branch  office  of  the  member.  Such 
certification  shall  be  and  remain  the 
property  of  the  Association  and  shall  be 
returned  by  a  member  upon  request  of 
the  Board  of  Governors  or  the  President 
of  the  Association. 

No  member  or  person  associated  with 
a  member  shall  use  the  name  of  the 
Association  in  a  fraudvilent  or 
misleading  manner  in  connection  with 
the  promotion  or  sale  of  any  specific 
security  or  in  connection  with  any  other 
aspect  of  the  member’s  business;  or 
imply  orally,  visually  or  in  writing  that 
the  Association  endorses,  indemnifies 
or  guarantees  any  member’s  business 
practices,  selling  methods  or  class  or 
type  of  securities  offered. 

Any  improper,  firaudulent  or 
misleading  use  of  the  Association’s 
name  by  a  member  or  person  associated 
with  a  member  shall  be  deemed  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  violation 
of  Article  Iff,  Se^on  1  of  the 
Association’s  Rules  of  Fair  Practice.] 

UnauthiHized  ExpendituTes 

Sec.  3.  No  officer,  employee,  mmnber 
of  the  Board  [of  Governors]  or  of  any 
committee],]  shall  have  any  power  to 
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incur  or  contract  any  liability  on  behalf 
of  the  [Corporation]  NASD  not 
authorized  by  the  Board  [of  Governors). 
The  Board  may  delegate  to  the  Chief 
Executive  Officer  of  the  [Corporation  or 
his  delegate]  NASD  or  the  Chief 
Executive  Officer’s  delegate,  such 
authority  as  it  deems  necessary  to 
contract  on  behalf  of  the  [Corporation] 
NASD  or  to  satisfy  unanticipated 
liabilities  dining  the  period  between 
Board  meetings. 

Conflicts  of  Interest 
Sec.  4.  [A  ](a)  A  Governor  or  a 
member  of  [ffie  Board  of  Governors  or  of 
any]  a  committee  [of  the  Corp>oration] 
shall  not  directly  or  indirectly 
participate  in  any  adjudication  of  the 
interests  of  any  party  if  such 
[participation  would  violate  the] 
Governor  or  committee  member  has  a 
conflict  of  interest  [provisions  of  the 
Procedural  Rules  of  the  Corporation.]  or 
bias,  or  if  circumstances  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  In  any  such 
case,  the  Governor  or  committee 
member  shall  recuse  himself  or  herself 
or  shall  be  disqualified  in  accordance 
with  the  Rules  of  the  Association,  (b)  No 
contract  or  transaction  between  the 
NASD  and  one  or  more  of  its  Governors 
or  officers,  or  between  the  NASD  and 
any  other  corporation,  partnership, 
association,  or  other  organization  in 
which  one  or  more  of  its  Governors  or 
officers  are  directors  or  officers,  or  have 
a  financial  interest,  shall  be  void  or 
voidable  solely  for  this  reason  if:  (i)  the 
material  facts  pertaining  to  such 
Governor’s  or  oncer’s  relationship  or 
interest  and  the  contract  or  transaction 
are  disclosed  or  are  known  to  the  Board 
or  the  committee,  and  the  Board  or 
committee  in  good  faith  authorizes  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors;  or  (ii)  the 
material  facts  are  disclosed  or  become 
known  to  the  Board  or  committee  after 
the  contract  or  transaction  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  ratifies  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Governors. 
Only  disinterested  Governors  may  be 
counted  in  determining  the  presence  of 
a  quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 

Municipal  Securities 
Sec.  5.  The  provisions  of  the  By-Laws 
conferring  rulemaking  authority  upon 
the  Board  [of  Governors]  shall  not  be 
applicable  to  the  municipal  securities 
activities  of  members  or  persons 
associated  with  members  to  the  extent 


that  the  application  of  such  authority 
would  be  inconsistent  with  Section  15B 
of  the  Act. 

[Government  Secmities 

Sec.  6.  The  provisions  of  the  By-Laws 
governing  qualifications  of  members 
and  persons  associated  with  members 
and  conferring  rulemaking  authority 
upon  the  Board  of  Governors  shall  not 
be  applicable  to  the  Government 
securities  activities  of  members  or 
persons  associated  with  members  to  the 
extent  that  the  application  of  such 
provisions  or  authority  would  be 
inconsistent  with  Section  15A(f)  of  the 
Act.] 

Article  [XIV]  XVI 

Procedure  for  Adopting  Amendments  to 
By-Laws 

[Any  member  of  the  Board  of 
Governors  by  resolution,  any  District 
Committee  by  resolution,  or  any  twenty- 
five  members  of  the  Corporation  by 
petition  signed  by  such  members,]  A 
Governor,  a  committee  of  the  Board,  the 
NASD  Regulation  Board,  and  the 
Nasdaq  Board  by  resolution  may 
propose  amendments  to  these  By-Laws. 
[Every  proposed  amendment  shall  be 
presented  in  writing  to  the  Board  of 
Governors  and  a  record  shall  be  kept 
thereof.  The  board  of  Governors  may 
adopt  any  proposed  amendment  to  these 
By-Laws  by  affirmative  vote  of  a 
majority  of  the  members  of  the  Board  of 
Governors  then  in  office.  The  Board  of 
Governors,  upon  adoption  of  any  such 
amendment  to  these  By-Laws,  except  as 
otherwise  provided  in  these  By-Laws 
shall  forthwith  cause  a  copy  to  be  sent 
to  and  voted  upon  by  each  member  of 
the  Corporation.]  Any  25  members  of 
the  NASD  by  petition  signed  by  such 
members  may  propose  amendments  to 
these  By-Laws.  The  Chief  Executive 
Officer  of  the  NASD,  the  President  of 
NASD  Regulation,  and  the  President  of 
Nasdaq  may  propose  amendments  to 
these  By-Laws.  Every  proposed 
amendment  shall  be  presented  in 
writing  to  the  Board  and  a  record  shall 
be  kept  thereof.  The  Board  may  adopt 
any  proposed  amendment  to  these  By- 
Laws  [is  approved  by  ]by  affirmative 
vote  of  a  majority  of  the  members 
[voting  within  thirty  (30)]  of  the  Board 
then  in  office.  The  Board,  upon 
adoption  of  any  such  amendment  to 
these  By-Laws,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
forthwith  cause  a  copy  to  be  sent  to  and 
voted  upon  by  each  member  of  the 
NASD.  If  such  amendment  to  these  By- 
Laws  is  approved  by  a  majority  of  the 
members  voting  within  30  days  after  the 
date  of  submission  to  the  membership. 


and  is  approved  by  the  Commission  as 
provided  in  the  Act,  it  shall  become 
efiective  as  of  such  date  as  the  Board  [of 
Governors]  may  prescribe. 

Article  [XV]  XVII 
Corporate  Seal 

[Sec.  1.]  The  corporate  seal  shall  have 
inscribed  thereon  die  name  of  the 
[Corporation]  NASD,  the  year  of  its 
organization  and  the  words  “Corporate 
Seal,  Delaware.”  Said  seal  may  be  used 
by  causing  it  or  a  facsimile  thereof  to  be 
imposed  or  affixed  or  reproduced  or 
otherwise. 

Article  [XVI]  XVIII 
Checks 

All  checks  or  demands  for  money  and 
notes  of  the  [Corporation]  NASD  sWl 
be  signed  by  such  officer  or  officers  or 
such  other  person  or  persons  as  the 
Board  [of  Governors]  may  from  time  to 
time  designate. 

Article  [XVII]  XIX  '* 

Annual  Financial  Statement 

As  soon  as  practicable  after  the  end  of 
each  fiscal  year,  the  Board  [of 
Governors]  shall  send  to  each  member 
of  the  [Corporation]  NASD  a  reasonably 
itemized  statement  of  receipts  and 
expenditures  of  the  [Corporation]  NASD 
for  such  preceding  fiscal  year. 
***** 

By-Laws  of  NASD  Regulation,  Inc. 

Article  I 

Definitions 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term: 

(a)  “Act”  means  the  Securities 
Exchange  Act  of  1934,  as  amended: 

(b)  “Board”  means  the  Board  of 
Directors  of  NASD  Regulation; 

(c)  “broker”  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bank; 

(d)  “Commission”  means  the 
Securities  and  Exchange  Commission; 

(e)  “day”  means  calendar  day; 

if)  “dealer”  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  such 
individual’s  or  entity’s  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  such  person  buys  or  sells 
securities  for  such  person’s  own 
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account,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business; 

(g)  “Delaware  law"  means  the  General 
Corporation  Jjaw  of  the  State  of 
Delaware; 

(h)  "Delegation  Plan”  means  the 
“Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries"  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  “Director”  means  a  member  of  the 
Board,  excluding  the  Chief  Executive 
Officer  of  the  NASD; 

(j)  “district"  means  a  district 
established  by  the  Board  pursuant  to 
Article  Vm,  Section  8.1  of  these  By- 
Laws; 

(k)  “District  Committee"  means  a 
District  Committee  elected  pursuant  to 
Article  Vm  of  these  By-Laws; 

(l)  “District  Director"  means  an  NASD 
Regulation  staff  member  who  heads  a 
district  office; 

(m)  “District  Nominating  Committee" 
means  a  District  Nominating  Committee 
elected  pursuant  to  Article  VUl  of  these 
By-Laws; 

(n)  “district  office"  means  an  office  of 
NASD  Regulation  located  in  a  district; 

(o)  “Executive  Representative"  means 
the  executive  representative  of  an  NASD 
member  appointed  pursuant  to  Article 
TV,  Section  3  of  the  NASD  By-Laws; 

(p)  “Independent  Agent”  means  a 
corporation  or  entity  selected  by  the 
Secretary  of  NASD  Regulation  to  assist 
NASD  Regplation  with  nomination  and 
election  procedures  under  Articles  VI 
and  vm  of  these  By-Laws  cmd  the 
representatives  of  such  corporation  or 
entity; 

[qj  “Industry  Director"  or  “Industry 
committee  member”  means  a  Director 
(excluding  the  President  of  NASD 
Regulation)  or  a  committee  member  who 
(l)is  an  officer,  director,  or  employee  of 
a  broker  or  dealer  or  'has  been  employed 
in  any  such  capacity  at  any  time  within 
the  prior  three  years;  or  (2)  has  a 
consulting  or  employment  relationship 
with  or  provides  professional  services  to 
the  NASD,  NASD  Regulation,  or  Nasdaq 
or  has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

(r)  “NASD"  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(s)  “NASD  Board”  means  the  NASD 
Board  of  Governors: 

(t)  “NASD  member"  means  any 
broker  or  dealer  admitted  to 
membership  in  the  NASD; 

(u)  “NASD  Regulation"  means  NASD 
Relation,  Inc.; 

(v)  “National  Nominating  Committee” 
means  the  National  Nominating 
Committee  appointed  pursuant  to 
Article  Vn,  Section  9  of  the  NASD  By- 
Laws; 


(w)  “Non-Industry  Director"  or  “Non- 
Industry  committee  member”  means  a 
Director  or  a  committee  member  who  is 
(1)  a  Pubhc  Director  or  committee 
member;  (2)  an  officer  or  employee  of  an 
issuer  of  securities  listed  on  Nasdaq  or 
traded  in  the  over-the-counter  market; 

(3)  a  person  affiliated  with  a  broker  or 
dealer  that  operates  solely  to  assist  the 
securities-related  activities  of  the 
business  of  a  non-member  affiliate  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate’s  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate);  (4)  an  employee 
of  an  entity  that  is  affiliated  with  a 
broker  or  dealer  that  does  not  account 
for  a  material  portion  of  the  revenues  of 
the  consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  would  not  be  an 
Industry  Director  or  committee  member; 

(x)  “Public  Director”  or  “Public 
committee  member"  means  a  Director  or 
committee  member  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD,  NASD  Regulation, 
or  Nasdaq; 

(y)  “Regional  Nominating  Committee” 
means  a  Regional  Nominating 
Committee  that  nominates  to  the 
National  Nominating  Conunittee  a 
candidate  for  the  Board  to  represent  a 
geographical  region  as  provided  in 
Article  VI  of  these  By-Laws;  and 

(z)  “Rules  of  the  Association"  or 
“Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  beginning 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Artide  [I]  II 

Offices 

Locatioii 

Sec.  [1.1]  2.1  The  address  of  the 
registered  office  of  [the  Corporation] 
NASD  Regulation  in  the  State  of 
Delaware  and  the  name  of  the  Registered 
agent  at  such  address  shall  be:  Ihe 
Corporation  Trust  Company,  1209 
Orange  [St.,]  Street,  Wilmington,  [DE] 
Delaware  19801.  [1^  Corporation  may] 
NASD  Regulation  also  may  have  offices 
at  such  offier  places  both  within  and 
without  the  State  of  Delaware  as  the 
Board  [of  Directors]  may  from  time  to 
time  designate  or  the  business  of  [the 
Corporation]  NASD  Regulation  may 
require. 

Qiaiige  of  Locatkm 

Sec.  [1.2]  2.2  In  the  manner 
permitted  by  law,  the  Board  [of 


Directors]  or  the  registered  agent  may 
change  the  address  of  [the 
Corporation’s]  NASD  Regulation’s 
registered  office  in  the  State  of  Delaware 
and  the  Board  [of  Directors]  may  make, 
revoke,  or  change  the  designation  of  the 
registered  agent. 

Artide  [II]  III 
Meetings  of  Stockholders 
[Annual  Meeting 

Sec.  2.1  The  annual  meeting  of 
stockholders  of  the  Corporation  for  the 
election  of  Directors  and  for  the 
transaction  of  such  other  business  as 
may  properly  come  before  the  meeting 
shdl  be  held  on  such  date,  and  at  such 
time,  and  place,  within  or  without  the 
State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.] 

[Special  Meetings 

Sec.  2.2  Special  meetings  of 
stockholders  of  the  Corporation,  vmless 
otherwise  prescribed  by  law,  may  be 
called  at  any  time  by  the  Chair  of  the  . 
Board,  by  the  President  or  by  order  of 
a  majority  of  the  Board  of  Dfrectors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  sh^  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stockholders  shall  be  held  at  such  place 
within  or  without  the  State  of  Delaware 
as  shall  be  designated  in  the  notice  of 
meeting.] 

[Notice  of  Meetings 
Sec.  2.3  (a)  Whenever  stockholders 
are  reqiiired  or  permitted  to  take  any 
action  at  a  meeting,  they  shaU  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  or 
purposes  ffiereoi  Unless  crtherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  days 
before  such  meeting  date  to  each 
stockholder  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  each 
stockholder  at  the  address  that  appears 
on  the  records  of  the  Corporation. 

[(b)  When  a  meeting  of  stockholders  is 
adjourned  to  another  time  or  place, 
notice  need  not  be  given  of  the 
adjourned  meeting  if  the  time  and  place 
thereof  are  announced  at  the  meeting  at 
which  the  adjournment  is  taken.  At  the 
adjourned  meeting,  the  Ovporation  may 
transact  any  business  that  might  have 
been  transacted  at  the  original  meeting. 
If,  however,  the  adjournment  is  for  more 
than  thirty  days  from  the  date  of  the 
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original  meeting,  or  if,  after  the 
adjournment,  a  new  record  date  is  set 
for  the  adjourned  meeting,  notice  of  the 
adjourned  meeting  shall  be  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
prescribed  above  in  subsection  (a).] 

[Quorum 

Sec.  2.4  Except  as  otherwise 
provided  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  presence  in 
person  or  by  proxy  of  the  holders  of 
record  of  a  majority  of  the  outstanding 
shares  of  capit^  stock  entitled  to  vote  or 
act  at  such  a  meeting  shall  constitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  absence  of  a  quorum, 
the  stockholders  so  present  may  by 
majority  rule,  adjomn  any  meeting  until 
a  quorum  shall  be  present.  When  a 
quorum  is  once  present  to  organize  a 
meeting,  the  quorum  carmot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  of  the  proxy  of  any 
stockholder.) 

[Voting 

Sec.  2.5  (a)  At  any  meeting  of 
stockholders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  fOT 
each  such  share  of  stock  having  voting 
power,  upon  the  matter  in  question, 
except  as  otherwise  provide  in  the 
Certificate  of  Incorporation.  Each 
stockholder  entitled  to  vote  at  a  meeting 
of  stockholders  or  to  express  consent  or 
dissent  to  corporate  action  in  writing 
without  a  meeting  may  authorize 
another  person  or  persons  to  act  for  him 
by  proxy,  provided  that  no  proxy  shall 
be  voted  or  acted  upon  after  thrro  years 
from  its  date,  imless  the  proxy  provides 
for  a  longer  period.  A  duly  executed 
proxy  sh^  be  irrevocable  if  it  states  that 
it  is  irrevocable  and  if,  and  only  so  long 
as,  it  is  coupled  with  an  interest 
sufficient  in  law  to  support  an 
irrevocable  power.  A  stockholder  may 
rev(^  any  proxy  that  is  not  irrevocable 
by  attending  the  meeting  and  voting  in 
person  or  by  filing  an  instrument  in 
writing  revdung  die  proxy  or  by 
delivering  a  proxy  in  accordance  with 
apphcable  law  bearing  a  later  date  to  the 
Secretary  of  the  Corporation.] 

[(b)  Directors  of  the  Corporation  shall 
be  elected  by  a  plurality  of  the  votes  cast 
at  a  meeting  of  stockholders  pursuant  to 
Sec.  2.5  of  these  By-Laws.  Corporate 
action  other  than  ffie  election  of 
directors  shall  be  authorized  by  a 
majority  of  the  votes  cast  at  a  meeting 
of  stocl^olders,  except  as  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws.) 

[(c)  Upon  the  demand  of  any 
stockholder  entitled  to  vote,  the  election 


of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stod^olders  shall 
be  by  written  ballot;  otherwise,  the 
method  of  voting  and  the  maimer  in 
which  votes  are  counted  at  such  a 
meeting  shall  be  discretionary  with  the 
presiding  officer  of  the  meeting.) 

[Presiding  Officer  and  Secretary 

Sec.  2.6  At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her 
absence,  the  appointee  of  the  meeting, 
shall  preside,  llie  Secretary,  or  in  his/ 
her  absence,  the  appointee  of  the 
presiding  officer  of  the  meeting,  shall 
act  as  Secretary  of  the  meeting.) 

Action  by  Consent  of  Stockholder[s] 

Sec.  (2.7)  3.1  Any  action  required!,] 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  stockholder[s]  of  [the 
Corporation]  NASD  Regulation  may  be 
taken  without  a  meeting,  without  prior 
notice  and  without  a  vote,  if  a  consent 
in  writing,  setting  forth  the  action  so 
taken,  is  signed  by  the  holder(s]  of  the 
outstanding  stocL  [having  not  less  than 
the  minimum  number  of  votes  that 
would  be  necessary  to  authorize  or  take 
such  action  at  a  meeting  at  which  all 
shares  entitled  to  vote  thereon  were 
present  and  voted.  Prompt  notice  of  the 
taking  of  corporate  action  without  a 
meeting  and  by  less  than  unanimous 
written  consent  shall  be  given  to  those 
stockholders  i^o  have  not  consented  in 
writing.) 

Article  [m]  IV 
Board  of  Directors 
General  Powers 

Sec.  [3.1]  4.1  The  property,  business, 
and  affairs  of  [the  Corporation]  NASD 
Regulation  shall  be  managed  by  or 
under  the  direction  of  the  Board  [of 
Directors).  The  Board  [of  Directors]  may 
exercise  all  such  powers  of  [the 
Corporation]  NASD  Regulation  and  have 
the  authority  to  perform  all  such  lawful 
acts  as  are  permitted  by  law,  the 
Restated  Cfrtificate  of  Incorporation 
[or],  these  By-Laws,  or  the  Delegation 
Plan  to  assist  the  [National  Association 
of  Securities  Dealers,  Inc.)  NASD  in 
fulfilling  its  self-regulatory 
responsibilities  as  set  forth  in  Section 
15A  of  the  [Securities  Exchange  Act  of 
1934,  and]  Act,  and  to  support  such 
other  initiatives  as  the  Board  [of 
Directors]  may  deem  appropriate.  To  the 
fullest  extent  permitted  by  applicable 
law,  the  Restated  Certificate  of 
Incorporation,  and  these  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  committee  appointed  pursuant  to 
Section  4.14  or  to  NASD  Regulation 


staff  in  a  manner  not  inconsistent  with 
the  Delegation  Plan. 

Number  of  Directors 

Sec.  [3.2]  4.2  [The  Board  of  Directors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exact  number  of 
directors  that  shall  constitute  the  whole 
Board  of  Directors  shall  be  fixed  ficm 
time  to  time  by  resolution  adopted  by 
the  whole  Boaid  of  Directors.  After 
fixing  the  number  of  directors 
constituting  the  whole  Board  of 
Directors,  ffie  Board  of  Directors  may,  by 
resolution  adopted  by  the  whole  Board 
of  Directors,  firom  time  to  time  change 
the  number  of  directors  constituting  the 
whole  Board  of  Directors;  provided  that 
such  determination  shall  consistent 
with  the  Plan  of  Allocation  and 
Delegation  of  Fimctions  by  NASD  to 
Subsidiaries  (the  “Delegation  Plan”).] 
The  Board  shall  be  composed  of  at  least 
21  and  not  more  than  25  Directors,  the 
number  thereof  to  be  determined  by  the 
Board  prior  to  the  annual  election  of 
Directors.  Any  new  Director  position 
created  as  a  result  of  an  increase  in  the 
size  of  the  Board  shall  be  filled  as  part 
of  the  annual  election  conducted  under 
Section  4.4. 

Qualifications 

Sec.  (3.3]4.3  (a)  Directors  need  not 
be  stockholders  of  [the  Corporation.  Hie 
Board  of  Directors  shall  include  at  all 
times  the  President  of  the  Corporation 
and  such  Industry,  Non-Industry,  and 
Public  Governors  as  shall  be  determined 
frnm  time  to  time  by  the  Board  of 
Directors,  which  determination  shall  be 
consistent  with  the  Delegation  Plan.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry,  and  Public  Directors,  as 
used  herein,  shall  be  established  by  the 
Board  of  Directors  finm  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.)  NASD  Regulation. 
The  President  of  NASD  Regulation  shall 
be  a  Director,  and  the  remaining 
Directors  shall  be  equally  balanced 
between  Industry  and  Non-Industry 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  the  Directors 
other  than  the  President  shall  be  Non- 
Industry  Directors.  The  Board  shall 
include  at  least  ten  Industry  Directors, 
who  shall  represent  a  geographic  region 
designated  by  the  Board  pursuant  to 
Article  VI,  Section  6.1,  or  who  shall 
represent  the  industry  at-large.  The 
Board  shall  include  at  least  ten  Non- 
Industry  Directors,  including  at  least 
three  Public  Directors.  In  the  event  that 
the  Board  shall  consist  of  more  than  22 
Directors,  at  least  four  shall  be  Public 
Directors.  The  Board  shall  include 
representatives  of  an  issuer  of 
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investment  company  shares  or  an 
affiliate  of  such  an  issuer  and  an 
insurance  company  or  an  affiliated 
NASD  member.  The  Chief  &cecutive 
Officer  of  the  NASD  shall  be  an  ex- 
officio  non-voting  member  of  the  Board. 

(b)  As  soon  as  practicable,  following 
the  annual  election  of  Directors,  the 
Board  shall  elect  from  its  members  a 
Chair  and  a  Vice  Chair,  and  such  other 
persons  having  such  titles  as  it  shall 
deem  necessary  or  advisable,  to  serve 
until  the  next  aimual  election  or  until 
their  successors  are  chosen  and  qualify. 
The  persons  so  elected  shall  have  such 
powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
Board.  The  Board,  by  resolution 
adopted  by  a  majority  of  Directors  then 
in  office,  may  remove  any  such  person 
from  such  position  at  any  time. 

(c)  Each  Director  shall  update  the 
information  submitted  to  the  Secretary 
of  NASD  pursuant  to  Article  Vn,  Section 
9(e)  of  the  NASD  By-Laws  regprding  the 
Director’s  classification  as  an  Industry, 
Non-Industry,  or  Public  Director  at  least 
annually  and  upon  request  of  the 
Secretary  of  the  NASD,  and  shall  report 
immediately  to  the  Secretary  of  the 
NASD  any  change  in  such  classification. 

Election 

Sec.  [3.414.4  (a)  Except  as  otherwise 
provided  by  law  [or],  these  By-Laws,  or 
the  Delegation  Plan,  after  the  first 
meeting  of  [the  Corporation]  NASD 
Regulation  at  which  [directors]  Directors 
are  elected,  [directors  of  the 
Corporation]  Directors  of  NASD 
Relation  shall  be  elected  each  year  at 
the  annual  meeting  of  [stockholders]  the 
stockholder,  or  at  a  special  meeting 
called  for  such  purpose  in  lieu  of  the 
annual  meeting],  by  a  pliurality  of  the 
votes  cast  at  such  meeting].  If  the  annual 
election  of  [directors]  Directors  is  not 
held  on  the  date  designated  [therefore,] 
therefor,  the  [directors]  Directors  shall 
cause  such  election  to  be  held  as  soon 
thereafter  as  convenient. 

(b)  The  National  Nominating 
Conunittee  shall  nominate  Industry, 
Non-Industry,  and  Public  Directors  for 
each  vacant  or  new  Director  position  on 
the  Board  to  the  NASD  Board  in 
accordance  with  Article  VZf  of  the  NASD 
By-Laws.  The  Regional  Nominating 
Committees  shall  nominate  Industry 
Directors  to  represent  geographical 
regions  for  consideration  by  the 
National  Nominating  Committee  as 
provided  in  Article  V7  of  these  By-Laws. 

Term 

Sec.  [3.5]4.5  (a)  Each  Director  shall 
hold  office  for  a  term  of  three  years  or 
imtil  [his]  a  successor  is  duly  elected 
and  qualified,  except  in  the  event  of 


earlier  termination  from  office  by  reason 
of  death,  resignation,  removal],]  with  or 
without  cause,  disqualification,  or  other 
reason. 

(b)  The  Board  [of  Directors]  shall  be 
divided  into  three  classes.  The  term  of 
office  of  those  of  the  first  class  shall 
expire  at  the  fanuary  1 997  meeting  of 
the  Board,  of  the  second  class  one  year 
thereafter,  and  of  the  third  class  two 
years  thereafter.  At  each  aimual 
election,  commencing  January  1997, 
Directors  shall  be  elected  for  a  term  of 
three  years  to  replace  those  whose  terms 
expire. 

(c)  The  President  of  [of  the 
Corporation]  NASD  Regulation  shall 
serve  as  a  [member  of  the  Board] 

Director  vmtil  a  [his]  successor  is 
selected  and  qualified,  or  until  [his] 
death,  resignation,  or  removal. 

(d)  Except  for  the  President,  no 
Director  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  appointed  to  fill  a 
term  of  less  than  one  year,  such  Director 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Director’s  [current  term]  initial  term. 

[(e)  Each  director  chosen  to  fill  a 
newly  created  directorship  shall  serve 
until  the  next  svicceeding  annual 
meeting  of  stockholders.] 

Resignation 

Sec.  [3.6]4.6  Any  [director]  Director 
may  resign  at  any  time  either  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  efiect  at  the  time  specified  therein 
or,  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  imless  required  by  the 
terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  [3.7]4.7  Any  or  all  of  the 
[directors]  Directors  may  be  removed 
from  office  at  any  time,  with  or  without 
cause,  [by  the  stockholders]  only  by  a 
majority  vote  of  the  NASD  Board. 

PisquatificatioH 

Sec.  4.8  A  Director  shall 
immediately  resign  or  be  automatically 
removed  from  office  if  the  NASD  Board 
determines  by  majority  vote  that  (a)  the 
Director  no  longer  satisfies  the 
definition  for  the  category  (Industry, 
Non-Industry  or  Public  Director)  for 
which  the  Director  was  elected;  (b) 
failure  to  remove  the  Director  would 
violate  the  compositional  requirements 
for  the  Board  set  forth  in  Section  4.3(a): 
and  (c)  the  Director  has  a  remaining 
term  of  office  of  more  than  six  months. 


FBBmg  of  Vacancies 

Sec.  4.9  If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  elect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  the  remaining 
term  of  office  for  the  vacant  Director 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required.  If  the 
remaining  term  of  office  for  the  vaccmt 
Director  position  is  more  than  one  year, 
and  the  Director  who  vacated  the 
position  was  nominated  pursuant  to 
Article  VI,  the  Director  elected  by  the 
Board  to  fill  such  position  shall  stand 
for  election  in  the  next  annual  election 
pursuant  to  Article  VI. 

Quorum  and  Voting 

Sec.  [3.8]4.20  (a)  At  all  meetings  of 
the  Board  [of  Directors,  one-third  of  the 
total  munber  of  directors  shall 
constitute],  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  than  50  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  quorum,  a  majority  of  the  [directors] 
Directors  present  may  adjourn  the 
meeting  until  a  quorum  [be  present]  is 
present. 

(b)  [A  director  interested  in  a  matter 
to  be  acted  upon  by  the  Board  of 
Directors  may  be  counted  in 
d^ermining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  of  Directors  that 
determines  the  Corporation’s  action.] 

(c)  Subject  to  the  restrictions  of 
Section  3.12]  Except  as  provided  in 
Section  4.15(b),  the  vote  of  a  majority  of 
the  [directors]  Directors  present  at  a 
meeting  at  wffich  a  quorum  is  present 
shall  be  the  act  of  the  Board  [of 
Directors]. 

Regulation 

Sec.  [3.9]4.22  'The  Board  [of 
Directors]  may  adopt  such  rules, 
regulations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  [the  Corporation,]  NASD 
Regulation  not  inconsistent  with  the 
law,  the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  [or  the 
rules  and  By-Laws  of  the  National 
Association  of  Securities  Dealers,  Inc., 
as  the  Board  of  Directors  may  deem 
proper.  A  member  of  the  Bo^  of 
Dir^ors]  the  Rules  of  the  Association, 
or  the  By-Laws  of  the  NASD,  as  the 
Board  may  deem  proper.  A  Director 
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shall,  in  the  performance  of  [his  or  her] 
such  Director’s  duties,  be  fully  protected 
in  relying  in  good  faith  upon  the  books 
of  account  or  reports  made  to  [the 
Corporation]  NASD  Regulation  by  any 
of  its  officers,  [or]  by  an  independent 
certified  public  accoimtant,  [or]  by  an 
appraiser  selected  with  reasonable  care 
by  the  Board  [of  Directors]  or  any 
committee  of  the  Board  [of  Directors]  or 
by  any  agent  of  [the  Corporation]  NASD 
Regulation,  or  in  relying  in  good  faith 
upon  other  records  of  [die  Corporation] 
NASD  Regulation. 

Meetings 

Sec.  [S.IO]^.}^  (a)  An  annual 
meeting  of  the  Board  [of  Directors]  shall 
be  held  for  the  purpose  of  organization, 
election  of  officers,  and  transaction  of 
any  other  business.  If  such  meeting  is 
held  promptly  after  and  at  the  place 
specified  for  the  annual  meeting  of 
[stockholders]  the  stockholder,  no 
notice  of  the  annual  meeting  of  the 
Board  [of  Directors]  need  be  given. 
Otherwise,  such  annual  meeting  shall  be 
held  at  such  time  and  place  as  may  be 
specified  in  a  notice  given  in 
accordance  with  Section  [3.11  of  these 
By-Laws]  4.13. 

(b)  Re^lar  meetings  of  the  Board  [of 
Directors]  may  be  held  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board  [of  Directors].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  with 
Section  [3.11  of  these  By-Laws]  4.13. 

(c)  Special  meetings  of  the  Board  [of 
Directors]  may  be  called  by  the  Chair  of 
the  Board,  [or]  by  the  President,  or  by 

at  least  one-third  of  the  [directors  at  that 
time  being]  Directors  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  [of  Directors]  shall  be  given  to 
each  [director]  Director  in  accordance 
with  Section  [3.11  of  these  By-Laws.] 
4.13. 

(d)  [Members  of  the  Board  of 
Directors,  or  any  committee  designated 
by  the  Board  of  Directors,]  A  Director  or 
member  of  any  committee  appointed  by 
the  Board  may  participate  in  a  meeting 
of  the  Board  [of  Directors]  or  of  such 
committee  through  the  use  of  a 
conference  telephone  or  similar 
communications  [facilities  that  ensure] 
equipment  by  means  of  which  all 
persons  participating  in  the  meeting 
may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  piuposes. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  [3.11]4.1d  (a)  Notice  of  any 
meeting  of  the  Board  [of  Directors]  shall 
be  deemed  to  be  duly  given  to  a 


[director]  Director  if:  (i)  [if]  mailed  to  the 
address  last  made  Imown  in  writing  to 
[the  Corporation]  NASD  Regulation  by 
such  [director]  Director  as  ffie  address  to 
which  such  notices  are  to  be  sent,  at 
least  [two]  seven  days  before  the  day  on 
which  such  [special]  meeting  is  to  be 
held[,  or];  (ii)  [if]  sent  to  the  [director] 
Director  at  such  address  by  telegraph, 
telefax,  cable,  radio,  or  wireless,  not 
later  than  the  day  before  the  day  on 
which  such  meeting  is  to  be  held],];  or 
(iii)  [if]  delivered  to  the  [director] 
Director  personedly  or  orally,  by 
telephone  or  otherwise,  not  later  than 
the  day  before  the  day  on  which  such 
[special]  meeting  is  to  be  held.  Each 
notice  shall  state  the  time  and  place  of 
the  meeting  and  the  purpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
[of  Directors]  need  not  be  given  to  any 
[director]  Director  if  waiv^  by  that 
[director]  Director  in  writing  (or  by 
telegram,  telefax,  cable,  radio,  or 
wireless  and  subsequently  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 
[director]  Director  is  present  at  such 
meeting,  subject  to  [Action  7.3(b) 
hereof.]  Article  XI,  Section  11.3(b). 

(c)  Any  meeting  of  the  Board  shall  be 
a  legal  meeting  without  any  prior  notice 
if  all  Directors  then  in  office  shall  be 
present  thereat. 

Committees  [of  the  Board  of  Directors] 

Sec.  [3.13]  4.14  (a)  The  Boarci  [of 
Directors]  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board  [of  Directors,  designate], 
appoint  one  or  more  committees],  each 
committee  to  consist  of  one  or  more 
directors  of  the  Corporation].  Except  as 
herein  provided,  vactmcies  in 
membership  of  any  committee  shall  be 
filled  by  the  vote  of  a  majority  of  the 
whole  Board  [of  Directors].  The  Board 
[of  Directors]  may  designate  one  or  more 
[directors]  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  ab^nt  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absence  or 
disqualification  of  any  member  of  a 
committee,  the  member  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
[he,  she,]  such  member  or  [they] 
members  constitute  a  quorum,  may 
unanimously  appoint  another  [member 
of  the  Board  of  Directors]  Director  to  act 
at  the  meeting  in  the  place  of  any  such 
absent  or  disqualified  member. 

Members  of  a  committee  shall  hold 
office  for  such  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  [of  Directors],  subject, 
however,  to  removal,  with  or  without 
cause,  at  any  time  only  by  the  vote  of 


a  majority  of  the  whole  Board  [of 
Directors]. 

(b)  [Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may,  by 
resolution  or  resolutions  [creating  such 
committee,  shall  have  and  may  exercise 
all  the  powers  and  authority  of  the 
Board  of  Directors]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  on  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  NASD  Regulation 
by  the  NASD  under  the  Delegation  Plan. 
Such  delegations  shall  be  in 
conformance  with  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  and  the  Delegation  Plan. 
Action  taken  by  a  committee  pursuant 
to  such  delegated  authority  shall  be 
subject  to  review,  ratification,  or 
rejection  by  the  Board.  In  all  other 
matters,  the  Board  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  afiairs 
of  [the  Corporation,  and]  NASD 
Regulation  to  the  extent  permitted  by 
law  and  not  inconsistent  with  the 
Delegation  Plan.  A  committee,  to  the 
extent  permitted  by  law  and  provided  in 
the  resolution  or  resolutions  creating 
such  committee,  may  authorize  the  seal 
of  [the  Corporation]  NASD  Regulation  to 
be  affixed  to  all  papers  that  may  require 
it. 

(c)  Except  as  otherwise  permitted  by 
applicable  law,  no  [such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  regard  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  [the  Corporation,]  NASD 
Regulation;  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholders]  stockholder  the 
sale,  lease,  or  exchange  of  all  or 
substantially  all  [the  Corporation’s] 
NASD  Regulation’s  property  and  aissets; 
or  recommending  to  the  [stockholders] 
stockholder  a  dissolution  of  [the 
Corporation]  NASD  Regulation  or  a 
revocation  of  a  dissolution.  Unless  the 
resolution  of  the  Bo€ud  [of  Directors] 
expressly  so  provides,  no  [such] 
committee  shall  have  the  power  or 
authority  to  authorize  the  issuance  of 
stock. 

[(c)]  (d)  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  [of  Directors]  when  required. 
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t(d)]  (e)  Unless  otherwise  provided  by 
the  Bo^  [of  Directors,  a  majority  of  any 
such  committee],  a  majority  of 
committee,  excluding  the  President  if 
the  President  is  a  member  of  the 
committee,  shall  constitute  a  quorum  for 
the  transaction  of  business,  and  the  vote 
of  a  majority  of  the  members  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

(f)  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  NASD  Regulation  between  meetings 
of  the  Board,  and  which  may  authorize 
the  seal  of  NASD  Regulation  to  be 
affixed  to  all  papers  that  may  require  it 
The  Executive  Coirunittee  shall 
composed  of  at  least  seven  and  not 
more  than  nine  Directors,  a  majority  of 
whom  shall  be  Non-Industry  Directors 
(including  at  least  one  Public  Director). 
In  the  event  that  the  Executive 
Committee  shall  consist  of  nine 
members,  at  least  two  shall  be  Public 
Directors.  The  President  of  NASD 
Regulation  shall  be  a  member  of  the 
Executive  Ccmunittee. 

(g)  The  Board  may  appoint  a  Finance 
Committee.  The  Finance  Committee 
shall  be  composed  of  eight  or  more 
Directors.  The  President  of  NASD 
Regulation  shall  serve  as  a  member  of 
the  Committee,  and  the  Vice  Chair  of 
the  Board  shall  be  the  Committee  Chair. 
The  Finance  Conunittee  shall  advise  the 
Board  with  respect  to  the  oversight  of 
the  financial  operations  and  conditions 
of  NASD  Regulation,  including 
recommendations  for  NASD 
Regulation’s  annual  operating  and 
capital  budgets  and  proposed  changes 
to  the  rates  and  fees  charged  by  NASD 
Relation. 

In)  The  Board  may  appoint  a  National 
Business  Conduct  Committee.  The 
National  Business  Conduct  Committee 
shall  be  composed  of  at  least  eight 
Directors  equally  balanced  between 
Industry  and  Non-Industrv  Directors 
(including  at  least  two  Public  Directors). 
If  at  any  time  there  shall  be  an  odd 
number  of  conunittee  members,  a 
majority  of  the  members  shall  be  Non- 
Industry  Directors.  Each  National 
Business  Conduct  Committee  member 
shall  be  elected  to  serve  a  one-year  term. 
The  National  Business  Conduct 
Coirunittee  may  be  authorized  and 
directed  to  act  for  the  Board  in  a 
manner  consistent  with  these  By-Laws, 
the  Rules  of  the  Association,  and  the 
Delegation  Plan  with  respect  to:  (1)  An 
app^  or  review  of  a  disciplinary 


proceeding;  (2)  a  statutory 
disqualification  decision;  (3)  a  review  of 
a  membership  proceeding;  (4)  a  review 
of  an  offer  of  settlement,  a  letter  of 
acceptance,  waiver,  and  consent,  and  a 
minor  rule  violation  plan  letter;  (5)  the 
exercise  ofexemptive  authority;  and  (6) 
such  other  proceedings  or  actions 
authorized  by  the  Rules  of  the 
Association. 

(i)  Upon  request,  each  prospective 
committee  member  who  is  not  a  Director 
shall  provide  to  the  Secretary  of  the 
NASD  such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prospective 
committee  member’s  classification  as  an 
Industry,  Non-Industry,  or  Public 
committee  member,  and  the  Secretary  of 
the  NASD  shall  certify  to  the  Board  each 
prospective  committee  member’s 
classification.  Such  committee  members 
shall  update  the  information  submitted 
under  this  Section  at  least  annually  and 
upon  request  of  the  Secretary  of  the 
NASD,  and  shall  report  immediately  to 
the  Secretary  of  the  NASD  any  change 
in  such  classification. 

Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

Sec.  [3.12]  4.15 '  (a)  [No  memb»  of 
the  Bo^  of  Directors  or  of  any 
committee  of  the  Corporation  shall]  A 
Director  or  a  member  of  any  committee 
shall  not  directly  or  indire^y 
participate  in  any  adjudication  of  the 
interests  of  any  party  [that  would  at  the 
same  time  subsUmtially  affect  his 
interest  or  the  interests  of  any  person  in 
whom  he  is  directly  or  indirectly 
interested]  if  that  Director  or  committee 
member  has  a  conflict  of  interest  or 
bias,  or  if  circumstances  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  In  any  such 
case,  the  [member  shall  disqualify 
himself  or  shall  be  disqualified  by  the 
Chairman  of  the  Board  or  Committee] 
Director  or  committee  member  shall 
recuse  himself  or  herself  or  shall  be 
disqualified  in  accordance  with  the 
Rules  of  the  Association. 

(b)  No  contract  or  transaction  between 
[the  Corporation]  NASD  Regulation  and 
one  or  more  of  its  [directors]  Directors 
or  officers,  or  between  [the  Corporation] 
NASD  Regulation  and  any  other 
corporation,  partnership,  association,  or 
other  organization  in  which  one  or  more 
of  its  [dhectors]  Directors  or  officers  are 
directors  or  officers,  or  have  a  financial 
interest,  shall  be  void  or  voidable  solely 
for  this  reason],  or  solely  because  the 
director  or  officer  is  present  at  or 
participates  in  the  meeting  of  the  Board 
of  Directors  or  the  committee  thereof 
which]  if:  (i)  the  material  facts 
pertaining  to  such  Director’s  or  officer’s 


relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transaction],  or  solely  because  his,  her, 
or  their  votes  are  co\mted  for  such 
purposes  if:  (i)  the  material  facts 
pertaining  to  such  director’s  or  officer’s 
relationship  or  interest  and]  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  (ii)  the  material 
facts  are  disclosed  or  bwome  known  to 
the  Board  or  committee  after  the 
contract  or  transaction  [are  disclosed  or 
are  known  to  the  Board  of  Directors  or 
the  committee,  and  the  Board]  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  [authorizes]  ratifies  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  [directors,  even  though  the 
disinterested  directors  be  less  than  a 
quorum;  or  (ii)]  Directors;  or  (Hi)  the 
material  facts  pertaining  to  the 
[director’s]  DHectoris  or  officer’s 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  [stockholders]  stockholder 
entitled  to  vote  thereon,  and  the 
contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  or 
transaction  is  fair  as  to  the  Corporation 
as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
committee  thereof,  or  the  stockholders. 
Common  or  interested  directors] 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  ofs  meeting  of  the  Board  [of 
Dir^ors,]  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 

Action  Without  Meeting 

Sec.  [3.14]4.I6  Any  action  required 
or  permitted  to  be  taken  at  [any]  a 
meeting  of  the  Board  [of  Directors  or 
any]  or  of  a  committee  [thereof]  may  be 
talwn  without  a  meeting  if  all  Directors 
or  all  members  of  [the  Board  of  Directors 
or]  such  committee,  as  the  case  may  be, 
consent  thereto  in  writing,  and  the 
writing  or  writings  are  filed  with  the 
minutes  of  proceedings  of  the  Board  [of 
Directors  or  such]  or  the  committee. 

Artiele  V 
Compemsatiom 

Compensation  bf  Board  and  Ccmunittee 
Members 

Sec.  [4.6]5.1  The  Board  [of  Directors] 
may  provide  for  reasonable 
compensation  of  the  [Chairman]  Chair 
of  the  Board,  the  Directors,  and  the 
members  of  any  committee  of  the  Bocud 
or  any  District  Committee  [from  the 
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Corporation].  The  Board  may  also 
provide  for  reimbursement  of  reasonable 
expenses  incurred  by  such  persons  in 
connection  with  the  business  of  [the 
Corporation]  NASD  Regulation. 

[Article  V 
Indemnification 

Indemnification  of  Directors,  Officers, 
Employees  and  Agents  Right  to 
Indemnification 

Sec.  5.1  The  corporation  shall 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  applicable 
law  as  it  presently  exists  or  may 
hereafter  be  amended,  any  person  who 
was  or  is  made  or  is  threatened  to  be 
made  a  party  or  is  otherwise  involved  in 
any  action,  suit  or  proceeding,  whether 
dvil,  criminal,  adininistrative  or 
investigative  (a  “proceeding”),  by 
reason  of  the  fact  that  he,  or  a  person  for 
whom  he  is  the  legal  representative,  is 
or  was  a  director,  officer,  employee,  or 
agent  of  the  corporation  or  is  or  was 
serving  at  the  request  of  the  corporation 
as  a  director,  officer,  employee,  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust, 
enterprise  or  nonprofit  entity,  including 
service  with  respect  to  employee  benefit 
plans  (an  “indemnitee”),  against  all 
liability  and  loss  suffered  and  expenses 
(including  attorneys’  fees)  reasonably 
incurred  by  such  indemnitee, 
notwithstanding  the  foregoing,  but 
subject  to  Section  5.3  hereof,  the 
corporation  shall  be  required  to 
indemnify  an  indemnitee  in  connection 
with  a  proceeding  (or  part  thereof) 
initiate  by  such  indemnitee  only  if  the 
initiation  of  such  proceeding  (or  part 
thereof)  by  the  indemnitee  was 
authorized  by  the  Board  of  Directors.) 

(Payment  cff  Expenses 

Sec.  5.2  The  corporation  shall  pay 
the  expenses  (including  attorneys’  fees) 
incurred  by  the  persons  set  forth  in 
Section  5.1  in  defending  any  proceeding 
in  advance  of  its  final  disposition, 
provided,  however,  that  the  payment  of 
expenses  incurred  by  such  person  in 
advance  of  the  final  disposition  of  the 
proceeding  shall  be  made  only  upon 
receipt  of  an  undertaking  by  that  person 
to  repay  all  amounts  advanced  if  it 
shoidd  be  ultimately  determined  that 
the  person  is  not  entitled  to  be 
indemnified  under  this  Article  or 
otherwise.) 

[Nonexclusivity  of  Rights 

Sec.  5.3  The  rights  conferred  on  any 
person  by  this  Article  shall  not  be 
exclusive  of  any  other  rights  which  such 
person  may  have  or  here^er  acquire 
imder  any  statute,  provision  of  the 


Certificate  of  Incorporation,  these  By- 
Laws,  agreement,  vote  of  stockholders  or 
disinterested  directors  or  otherwise.) 

[Other  Indemnification 

Sec.  5.4  The  corporation’s 
obligation,  if  any.  to  indemnify  or 
advance  expenses  to  any  person  who 
was  or  is  serving  at  its  request  as  a 
director,  officer,  employee  or  agent  of 
another  corporation,  partnership,  joint 
venture,  trust,  enterprise  or  nonprofit 
entity  shall  be  reduced  by  any  amoimt 
such  person  may  collect  as 
indemnification  or  advancement  finm 
such  other  corporation,  partnership, 
joint  venture,  trust,  enterprise  or 
nonprofit  entity.) 

[Amendment  or  Repeal 

Sec.  5.5  Any  repeal  or  modification 
of  the  foregoing  provisions  of  this 
Article  sh^  not  adversely  affect  any 
right  or  protection  hereimder  of  any 
person  in  respect  of  any  act  or  omission 
occurring  prior  to  the  time  of  such 
repeal  or  modification.) 

[Indemnification  Insurance 

Sec.  5.6  The  Corporation  shall  have 
power  to  purchase  and  maintain 
insurance  on  behalf  of  any  person  who 
is  or  was  a  director,  officer,  employee  or 
agent  of  the  Corporation,  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation,  partnership, 
joint  venture,  trust,  enterprise,  or 
nonprofit  entity  against  any  liability 
asserted  against  him  and  incurred  by 
him  in  any  such  capacity,  or  arising  out 
of  his  statiis  as  such,  whether  or  not  the 
Corporation  would  have  the  power  to 
indemnify  him  against  such  liability 
under  the  provisions  of  this  section.) 

AtHeUVI 

Regional  Nominating  Committees 
Establishment  of  Regions 

Sec.  6.1  The  Board  shall  establish 
boundaries  for  geographical  regions 
within  the  United  States  for  the  purpose 
of  nominating  candidates  for  Industry 
Directors  to  the  National  Nominating 
Committee  to  represent  such  regions  on 
the  Board  pursuant  to  Article  IV, 
Sections  4.3(a)  and  4.4(b).  The  Board 
may  make  changes  from  time  to  time  in 
the  number  or  boundaries  of  the  regions 
as  the  Board  deems  necessary  or 
appropriate.  The  Board  shall  prescribe 
such  policies  and  procedures  as  are 
necessary  or  appropriate  to  address  the 
implementation  of  a  new  region 
configuration  in  the  event  t^a  change 
in  the  number  or  boundaries  of  the 
regions. 


Composition 

Sec.  6.2  (a)  A  Regional  Nominating 
Committee  shall  be  elected  for  each 
region  designated  by  the  Board  under 
Section  6.1.  Each  District  Nominating 
Committee  for  a  district  located  in  the 
region  shall  elect  two  District  Committee 
members  from  the  district  to  serve  on 
the  Regional  Nominating  Committee.  If 
a  region  shall  consist  of  one  district,  the 
District  Nominating  Committee  for  the 
district  shall  elect  four  District 
Committee  members  from  the  district  to 
serve  on  the  Regional  Nominating 
Committee. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
Regional  Nominating  Committee  to 
discharge  his  or  her  duties,  or  for  any 
cause  ejecting  the  best  interests  of 
NASD  Regulation,  the  sufficiency  of 
which  shM  be  decided  by  the  Regional 
Nominating  Committee,  the  Regional 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  Regional 
Nominating  Committee  then  in  office 
and  declare  the  member’s  position 
vacant.  The  Regional  Nominating 
Committee  shall  notify  the  Regional 
Nominating  Committee  member  of  his 
or  her  removal  within  seven  days  after 
the  vote.  The  member’s  position  shall  be 
filled  pursuant  to  Section  6.4.  A  member 
who  is  removed  may  submit  a  written 
appeal  of  the  removal  to  the  Board 
within  30  days  after  the  date  he  or  she 
is  notified  in  writing  of  the  removal.  The 
Board  may  affirm,  reverse,  or  modify  the 
determination  of  the  Regional 
Nominating  Committee.  A  vote  of  a 
majority  of  the  Directors  then  in  office 
sh^I  be  required  to  reverse  or  modify 
the  action  of  the  Regional  Nominating 
Committee. 

Term  of  Office 

Sec.  6.3  Each  regularly  elected 
member  of  a  Regional  Nominating 
Committee  shall  hold  office  for  a  term 
of  one  year,  and  until  a  successor  is 
elected  and  qualified,  or  until  death, 
resignation,  or  removal.  A  member  of  a 
Regional  Nominating  Committee  may 
not  serve  more  than  three  consecutive 
terms. 

FOling  of  Vacancies 

Sec.  6.4  In  the  event  of  a  vacancy  on 
a  Regional  Nominating  Committee 
caused  by  the  departure  of  a  member 
prior  to  the  expiration  of  the  member’s 
term  of  office,  the  District  Nominating 
Committee  who  elected  the  member 
shall  appoint  by  majority  vote  another 
member  of  the  District  Committee  to  fill 
the  vacancy.  The  appointment  shall  be 
effective  until  the  next  regularly 
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scheduled  election  occurs  pursuant  to 
this  Article. 

Meetings 

Sec.  6.5  Meetings  of  a  Regional 
Nominating  Committee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  Regional 
Nominating  Committee  in  its  discretion 
may  determine.  A  quorum  of  a  Regional 
Nominating  Committee  shall  consist  of 
a  majority  of  its  members,  and  any 
action  taken  by  a  majority  at  any 
meeting,  except  as  otherwise  provided 
in  these  By-Laws,  shall  constitute  the 
action  of  the  Committee.  Action  by  a 
Regional  Nominating  Committee  may  be 
taken  by  mail,  telephonic,  or  telegtaphic 
vote,  in  which  case  any  action  taken  by 
a  majority  of  the  Committee  shall 
constitute  the  action  of  the  Committee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writing  at  a  regplar 
meeting  of  the  Regional  Nominating 
Committee. 

Election  of  Officers 

Sec.  6.6  Following  the  annual 
election  of  members  of  the  Regional 
Nominating  Committees  pursuant  to 
this  Article,  each  Regional  Nominating 
Committee  shall  elect  from  its  members 
a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws. 

Expenses 

Sec.  6.7  Funds  to  meet  the  regular 
expenses  of  each  Regional  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  ail  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  Choir 

Sec.  6.8  On  or  before  August  1  of 
each  year,  the  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
the  Chair  of  a  Regional  Nominating 
Committee  if  the  term  of  office  of  the 
Industry  Director  representing  the  region 
shall  expire  in  the  next  calendar  year. 
The  notice  shall  describe  the 
nomination  procedures  for  filling  the 
office. 

SoEdtadom  of  Candidates 

Sec.  6.9  NASD  Regulation  staff  shall 
provide  the  Regional  Nominating 
Committee  wiA  a  description  of  the 
NASD  membership  in  the  regfon.  The 
Regional  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  to  the  National  Nominating 
Committee  for  the  Industry  Director 
vacancy  on  the  Board.  The  Regional 
Nominating  Committee  Chair  shall  send 
a  written  notice  of  the  upcoming 


vacancy  to  the  Executive  Representative 
and  each  branch  office  of  the  NASD 
members  in  the  region  and  request  that 
such  NASD  members  submit  names  of 
ccmdidates  to  the  Regional  Nominating 
Committee  or  the  Sectary  of  NASD 
Regulation  for  consideration. 

Secretary’s  Notice  to  NASD  Members 

Sec.  6.10  The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  region  describing 
the  nomination  procedures. 

Regional  Nominating  Committee  Candidate 

Sec.  6.11  The  Regional  Nominating 
Committee  shall  review  the  background 
of  the  candidates  and  the  description  of 
the  NASD  membership  provided  by 
NASD  Regulation  staff  and  shall 
propose  one  or  more  candidates  for 
nomination  to  the  National  Nominating 
Committee.  In  proposing  a  candidate  for 
nomination,  the  Region^  Nominating 
Committee  shall  endeavor  to  secure 
appropriate  and  fair  representation  of 
the  region. 

Notice  of  Regional  Nominating  Committee 
Candidate 

Sec.  6.12  The  Regional  Nominating 
Committee  shall  send  to  the  Executive 
Representatives  and  branch  offices  of 
the  NASD  members  in  the  region  a 
written  notice  of  the  name  of  the 
candidate  or  candidates  the  Regional 
Nominating  Committee  proposes  for 
nomination  to  the  National  Nominating 
Committee. 

Detonation  of  Additional  Candidates 

Sec.  6.13  If  an  officer,  director,  or 
employee  of  an  NA^  member  in  the 
region  is  not  proposed  for  nomination 
by  the  Regional  Nominating  Committee 
and  wants  to  seek  the  nomination,  he  or 
she  shall  send  a  written  notice  to  the 
Regional  Nominating  Committee  Chair 
or  the  Secretary  of  NASD  Regulation 
within  14  calendar  days  after  the 
mailing  date  of  the  Regional 
Nominating  Committee’s  notice  under 
Section  6.12.  The  Regional  Nominating 
Committee  Chair  or  die  Secretary  of 
NASD  Regulation  shall  make  a  written 
record  of  the  time  and  date  of  the 
receipt  of  the  officer's,  director’s,  or 
employee’s  notice.  The  officer,  director, 
or  employee  shall  be  designated  as  an 
“additional  candidate.”  . 

Commumeatiom  of  Views 

Sec.  6.14  If  the  Regional  Nominating 
Committee  proposes  more  than  one 
candidate  for  nomination,  or  if  an 
additional  candidate  is  designated 
pursuant  to  Section  6.13,  NASD 
Regulation,  the  Board,  the  Regional 
Nominating  Committee,  any  other 


committee,  and  NASD  Regulation  staff 
shall  not  take  a  position  publicly  or  with 
an  NASD  member  or  person  associated 
with  or  employed  by  an  NASD  member 
with  respect  to  any  candidate  for  the 
nomination.  A  Director  or  a  member  of 
the  Regional  Nominating  Committee  or 
any  other  committee  may  communicate 
his  or  her  views  with  respect  to  any 
candidate  for  the  nomination  if  the 
Director  or  committee  member  acts 
solely  in  his  or  her  individual  capacity 
and  disclaims  any  intention  to 
communicate  in  any  official  capacity  on 
behalf  of  NASD  Relation,  the  Board, 
the  Regional  Nominating  Committee,  or 
any  other  committee.  Except  as 
provided  herein,  any  cemdidate  and  his 
or  her  representatives  may 
communicate  support  for  the  candidate 
to  an  NASD  member  or  a  person 
associated  with  or  employed  by  an 
NASD  member. 

List  of  NASD  Members  EUgfble  to  Vote 

Sec.  6.15  (a)  The  Secretary  of  NASD 
Regulation  shall  mcul  a  list  of  all  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  to 
the  additional  candidate  immediately 
following  receipt  of  the  additional 
candidate’s  notice  by  the  Regional 
Nominating  Committee  Chair  or  the 
Secretary  of  NASD  Regulation. 

(b)  An  NASD  member  that  has  its 
principal  office,  one  or  more  registered 
branch  offices,  or  a  principal  office  and 
one  or  more  registered  branch  offices  in 
the  region  shall  be  eligible  to  cast  one 
vote  on  the  nomination  through  the 
NASD  member’s  Executive 
Representative. 

ReqmremeiU  for  Petition  Supporting 
Additioiud  Condidnte 

Sec.  6.16  An  additional  candidate 
shall  be  proposed  for  nomination  if  a 
petition  signed  by  at  least  ten  percent  of 
the  NASD  members  eligible  to  vote  in 
the  region  is  filed  with  the  Regional 
Nominating  Committee  within  30 
calendar  days  after  the  date  of  mailing 
of  the  list  to  the  additional  candidate 
pursuant  to  Section  6.15.  Only  cm 
Executive  Representative  may  sign  a 
petition  on  behalf  of  an  NASD  member. 

Vneontested  Nonumation 

Sec.  6.17  If  the  Regional  Nominating 
Committee  proposes  one  candidate  for 
nomination  and  no  additional 
cemdidate  is  proposed  for  nomination 
pursuant  to  Section  6.16,  the  Regional 
Nominating  Committee  shall  nominate 
its  cemdidate  to  the  Nationed 
Nominating  Committee. 
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Notice  of  Contested  NominatioH 

Sec.  6.18  If  the  Regional  Nominating 
Committee  proposes  more  than  one 
candidate  for  nomination,  or  if  an 
additional  candidate  is  proposed  for 
nomination  pursuant  to  Section  6.16, 
the  Regional  Nominating  Committee 
shall  send  a  written  notice  to  the 
Executive  Representatives  of  the  NASD 
members  eliglb\e  to  vote  in  the  region 
announcing  the  names  of  the  candidates 
and  describing  contested  nomination 
procedures. 

Administrative  Support 

Sec.  6.19  The  Secretary  of  NASD 
Regulation  shall  designate  a  district 
office  in  the  region  to  provide 
administrative  support  to  all  candidates 
by  sending  to  NASD  members  eligible  to 
vote  in  the  region  up  to  two  mailings  of 
materials  prepared  by  the  candidates. 
NASD  Regulation  shall  pay  the  postage 
for  the  mailings.  Each  candidate  may 
prepare  material  for  the  mailing  on  his 
or  her  personal  stationery,  and  the 
material  shall  state  that  it  represents  the 
opinion  of  the  candidate.  A  candidate 
proposed  for  nomination  by  the 
Regional  Nominating  Committee  may 
identify  himself  or  herself  as  such  in  his 
or  her  materials.  Any  candidate  may 
send  additioital  mailings  to  NASD 
members  at  the  candidate’s  own 
expense.  Except  as  provided  in  this 
Article,  NASD  Regulation,  the  Board, 
the  Regional  Nominating  Committee, 
any  other  committee,  and  NASD 
Regulation  staff  shall  not  provide  any 
other  administrative  support  to  a 
candidate  for  the  nomination  or  any 
candidate  in  a  contested  election 
conducted  under  Article  VII  of  the 

NASD  By-Laws. 

% 

Ballots 

Sec.  6.20  With  the  assistance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  Regional 
Nominating  Committee  sh^l  prepare  a 
ballot  with  the  name  or  names  of  its 
candidate  and  any  additional 
candidates  proposed  for  nomination 
pursuant  to  Section  6.16.  The  ballot 
shall  list  the  candidates  in  alphabetical 
order  and  shall  identify  the  candidate  or 
candidates  proposed  for  nomination  by 
the  Regional  Nominating  Committee. 
The  Regional  Nominating  Committee 
shall  send  a  ballot  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote  in  the  region. 

Instructions  on  the  ballot  shall  direct 
the  Executive  Representative  to  return 
the  ballot  to  the  Independent  Agent  and 
state  that  the  ballot  envelope  must  be 
postmarked  on  or  before  the  return  date 
specified  on  the  ballot.  The  return  date 


specified  on  the  ballot  shall  be  at  least 
30  but  not  more  than  45  days  after  the 
date  of  mailing  of  the  ballot. 

Vote  QuoRficadon  List 

Sec.  6.21  Eligibility  to  vote  on  a 
regional  nomination  shall  be  based  on 
the  NASD’s  membership  records  as  of  a 
date  designated  by  the  Secretary  of 
NASD  Regulation  that  is  not  more  than 
30  days  before  the  date  of  mailing  of  the 
ballot.  The  Secretary  of  NASD 
Regulation  shall  prepare  a  Ust  of  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives, 
which  shall  be  used  for  vote 
qualification  purposes,  and  shall 
provide  the  list  to  the  candidates. 

Ballots  Returned  As  Undelivered 

Sec.  6.22  The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member’s  address  of  record.  If 
incorrectly  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
NASD  member’s  address  of  record. 

General  Procedures  for  Qualification  and 
Accounting  of  Ballots 

Sec.  6.23  After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
specified  on  the  ballot  pursuant  to 
Section  6.20.  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and 
accounting  of  ballots.  Representation  for 
each  candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  a  specified  district  office 
in  the  region  ail  ballots  timely  received. 
Under  the  direction  of  the  Secretary  of 
NASD  Regulation  or  the  Secretary’s 
designee,  the  Independent  Agent  shall 
open  and^  count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent’s  determination  of 
whether  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  as 
prepared  by  the  Secretary  of  NASD 
Regulation  under  Section  6.21.  The 
Secretary  of  NASD  Regulation  or  the 
Secretary’s  designee  shall  make  the 
final  determination  of  the  qualification 
of  a  ballot.  Upon  the  qualification  of  a 
ballot,  the  Independent  Agent  shall 


record  the  vote  indicated  on  the  ballot. 
The  candidates  and  their 
representatives  shall  not  be  allowed  to 
see  the  vote  of  an  NASD  member. 

Ballots  Set  Aside 

Sec.  6.24  The  Independent  Agent 
shall  set  aside  a  ballot  if:  (a)  the  ballot 
is  received  from  an  NASD  member 
eligible  to  vote  in  the  region  and  the 
ballot  is  signed  by  a  person  who  is  not 
the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 
under  Section  6.21,  and  the  Secretary  of— 
the  NASD  has  not  received  proper 
notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
By-Laws;  or  (b)  two  or  more  properly 
executed  ballots  are  received  from  an 
NASD  member  eligible  to  vote  in  the 
region.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the 
nomination,  the  Secretary  of  NASD  • 
Regulation  and  the  Independent  Agent 
shall  make  reasonable  efforts  to  resolve 
each  ballot  set  aside.  With  respect  to  a 
ballot  not  signed  by  an  Executive 
Representative  of  record,  the  Secretary 
of  NASD  Regulation  shall  contact  the 
NASD  member  to  request  that  the  NASD 
member  send  proper  written  notice  of 
any  change  in  Executive  Representative 
by  facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member’s 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

Invalid  Ballots 

Sec.  6.25  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  following  conditions  exists: 

(a)  tne  ballot  is  not  signed  by  the 
Executive  Representative  (urdess 
Section  6.24  applies); 

(b)  a  vote  is  not  indicated  on  the 
ballot;  or 

(c)  a  vote  for  more  than  one  candidate 
is  indicated  on  the  ballot. 

Certification  of  Nomination 

Sec.  6.26  Under  the  direction  of  the 
Secretary  of  NASD  Regulation  or  the 
Secretary s  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate.  The  candidate  receiving 
the  largest  number  of  votes  cast  in  the 
region  shall  be  declared  the  nominee 
from  the  region  and  the  Regional 
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Nominating  Committee  shall  nominate 
such  candidate  to  the  National 
Nominating  Committee.  In  the  event  of 
a  tie,  there  shall  be  a  run-off  vote  for  the 
nomination.  The  Regional  Nominating 
Committee  shall  send  a  written 
certification  of  the  nomination  results  to 
the  National  Nominating  Committee. 

The  certification  shall  state  the  number 
of  votes  received  by  each  candidate  and 
the  number  of  ballots  set  aside. 

Rejection  of  Regional  Nominating 
Committee  Nominee 

Sec.  6.27  If  the  National  Nominating 
Committee  rejects  the  nominee  of  the 
Regional  Nominating  Committee,  the 
Regional  Nominating  Committee  shall 
repeat  the  nomination  procedures  in 
Section  6.9  through  Section  6.26. 

Extension  of  Time  and  Additional 
Procedures 

Sec.  6.28  The  Secretary  of  NASD 
Regulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  Executive  Committee  or 
the  Board,  may  adopt  additional 
procedures  for  nominations  under  this 
Article. 

ArticU  VII 

OfiBcers,  Agents,  and  Employees 
Officers 

Sec.  [4. 1]  7, 1  The  Board  [of  Directors] 
shall  elect  the  officers  of  [the 
Corporation]  NASD  Regulation,  which 
shall  include  a  President,  a  Secretary, 
and  such  [for]  other  executive  or 
administrative  officers  as  it  shall  deem 
necessary  or  advisable,  including,  but 
not  limited  to:  Executive  Vice 
[-]President,  Senior  Vice  [-]President, 
Vice  [-]President,  General  Counsel, 
[Secretary]  and  Treasurer  of  [the 
Corporation]  NASD  Regulation.  All  such 
officers  shall  have  such  titles,  powers, 
and  duties,  and  shall  be  entitled  to  such 
compensation,  as  shall  be  determined 
from  time  to  time  by  the  Board  [of 
Directors].  The  terms  of  office  of  such 
officers  shall  be  at  the  pleasure  of  the 
Board  [of  Directors],  which  by 
affirmative  vote  of  a  majority  of  the 
[members]  Board,  may  remove  any  such 
officer  at  any  time.  One  person  may 
hold  the  offices  and  perform  the  duties 
of  any  two  or  more  of  said  offices, 
except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
officers,  except  the  President,  need  be 
[directors  of  ffie  Corporation]  Directors 
of  NASD  Regulation. 


Absence  of  the  President 

Sec.  7.2  In  the  case  of  the  absence  or 
inability  to  act  of  the  President  of  NASD 
Regulation,  or  in  the  case  of  a  vacancy 
in  such  office,  the  Board  may  appoint  its 
Chair  or  such  other  person  as  it  may 
designate  to  act  as  such  officer  pro  tern, 
who  shall  assume  all  the  functions  and 
discharge  all  the  duties  of  the  President. 

Agents  and  Employees 

Sec.  [4.2]7.3  In  addition  to  the 
officers,  [the  Corporation]  NASD 
Regulation  may  employ  such  agents  and 
employees  as  die  Board  [of  Dir^ors] 
may  deem  necessary  or  advisable,  each 
of  whom  shall  hold  office  for  such 
period  and  exercise  such  authority  and 
perform  such  duties  as  the  Board  [of 
Directors],  the  President,  or  my  officer 
designated  by  the  Board  [of  Directors,] 
may  from  time  to  time  determine.  [The 
Board  of  Directors  at  any  time  may 
appoint  and  remove,  or  may  delegate  to 
any  principal  officer  the  power  to 
appoint  and  to  remove,  any  agent  or 
employee  of  the  Corporation.]  Agents 
and  employees  of  NASD  Regulation 
shall  be  under  the  supervision  and 
control  of  the  officers  of  the  NASD 
Regulation,  unless  the  Board,  by 
resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officers 

Sec.  [4.3]7.4  The  Board  [of  Directors] 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation]  NASD 
Regulation  to  any  other  officer  or  to  any 
[director]  Director  for  a  specified  period 
of  time  and  for  any  reason  that  the 
Board  [of  Directors]  may  deem 
sufficient. 

Resignation  and  Removal  of  Officers 

Sec.  [4.4]  7.5  (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  [of 
Directors],  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer  [,  agent  or  employee  of 
the  Corporation]  of  NASD  Relation 
may  be  removed,  with  or  without  cause, 
by  resolution  adopted  by  a  majority  of 
the  [directors]  Directors  then  in  office  at 
any  regular  or  special  meeting  of  the 
Bomd  [of  Directors]  or  by  a  written 
consent  signed  by  all  of  the  [directors] 
Directors  ^n  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rights  of  the  affected  officer, 
[agent,  or  employee,]  if  any,  with  [the 
Corporation]  NASD  Regulation. 


Bond 

Sec.  [4.5]  7.6  [The  Corroration]  NASD 
Regulation  may  secure  me  fidelity  of 
any  or  all  of  its  officers,  agents,  or 
employees  by  bond  <»’  otherwise. 

Article  VIII 

District  Committees  and  District  Nommating 
Committees 

Establishment  of  Districts 

Sec.  8.1  The  Board  shall  establish 
boundaries  for  11  districts  within  the 
United  States  to  assist  NASD  Regulation 
in  administering  its  affairs  in  a  manner 
that  is  consistent  with  applicable  law, 
the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  the 
Delegation  Plan,  and  the  Rules  of  the 
Association.  The  Board  may  make 
changes  from  time  to  time  in  the 
number  or  boundaries  of  the  districts  as 
it  deems  necessary  or  appropriate.  The 
Board  shall  prescribe  such  policies  and 
procedures  as  are  necessary  or 
appropriate  to  address  the 
implementation  of  a  new  district 
configuration  in  the  event  of  a  change 
in  the  number  or  boundaries  of  the 
districts. 

Compositiom  of  District  Committees 

Sec.  8.2  (a)  A  district  created  under 
Section  8.1  shall  elect  a  District 
Committee  pursuant  to  this  Article.  A 
District  Committee  shall  be  composed  of 
not  more  than  12  members,  unless 
otherwise  provided  by  resolution  of  the 
Board.  A  District  Committee  shall 
determine  the  number  of  its  members  to 
be  elected  each  year.  Members  of  the 
District  Committees  shall  serve  as 
panelists  in  disciplinary  proceedings  in 
accordance  with  the  Rules  of  the 
Association.  The  District  Conunittees 
shall  consider  and  recommend  policies 
and  rule  changes  to  the  Board.  The 
District  Committees  shall  endeavor,  in 
such  manner  as  they  deem  appropriate, 
to  educate  NASD  members  and  other 
brokers  and  dealers  in  their  respective 
districts  as  to  the  objects,  purposes,  and 
work  of  the  NASD.  NASD  Regulation, 
and  Nasdaq  in  order  to  foster  NASD 
members’  interest  and  cooperation. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
District  Committee  to  discharge  his  or 
her  duties,  or  for  any  cause  affecting  the 
best  interests  of  NASD  Regulation,  the 
sufficiency  of  which  shall  be  decided  by 
the  District  Committee,  the  District 
Committee  may  remove  the  member  by 
the  affirmative  vote  of  two-thirds  of  the 
members  of  the  District  Conrunittee  then 
in  office  and  declare  the  member’s 
position  vacant.  The  District  Committee 
shall  notify  the  District  Committee 
member  of  his  or  her  removal  within 
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seven  days  after  the  vote.  The  member’s 
position  shall  be  filled  pursuant  to 
Section  8.4.  A  member  who  is  removed 
may  submit  a  written  appeal  of  the 
removal  to  the  Board  within  30  days 
after  the  date  he  or  she  is  notified  of  the 
removal.  The  Board  may  affirm,  reverse, 
or  modify  the  determination  of  the 
District  Coiiuiuttee.  A  vote  of  a  majority 
of  the  Directors  then  in  office  shall  be 
required  to  reverse  or  modify  the  action 
of  the  District  Committee. 

Term  of  Office  of  District  Committee 
Members 

Sec.  8.3  Each  regularly  elected 
member  of  a  District  Corrunittee  shall 
hold  office  for  a  term  of  three  years,  and 
until  a  successor  is  elected  and 
qualified,  or  until  death,  resignation,  or 
removal.  A  member  of  a  District 
Committee  may  not  serve  more  than  two 
consecutive  terms. 

FUUng  of  Vactmcics  on  District  Committees 

Sec.  8.4  In  the  event  of  a  vacancy  on 
a  District  Corrunittee  caused  by  the 
departure  of  a  Corrunittee  member  prior 
to  the  expiration  of  the  member’s  term 
of  office,  the  District  Corrunittee  shall 
appoint  by  majority  vote  a 
representative  of  an  NASD  member 
eliffble  to  vote  in  the  district  to  fill  the 
vacancy.  The  appointment  shall  be 
effective  until  Ae  next  regularly 
scheduled  election  occurs.  Following  the 
election,  the  newly  elected  Corrunittee 
member  shall  serve  only  the  duration  of 
the  departed  Corrunittee  member’s  term. 

Meetup  of  District  Committees 

Sec.  8.5  Meetings  of  a  District 
Corrunittee  shall  be  held  at  such  times 
and  places,  upon  such  notice,  and  in 
accordance  with  such  procedures  as 
each  District  Committee  in  its  discretion 
may  determine.  A  quorum  of  a  District 
Committee  shcdl  consist  of  a  majority  of 
its  members,  and  any  action  taken  by  a 
majority  at  any  meeting  at  which  a 
quorum  is  present,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
constitute  the  action  of  the  Corrunittee. 
Action  by  a  District  Committee  may  be 
taken  by  mail,  telephonic,  or  telegraphic 
vote,  in  which  case  any  action  taken  by 
a  majority  of  the  Corrunittee  shall 
constitute  the  action  of  the  Committee. 
Any  action  taken  by  telephonic  vote 
sh^  be  confirmed  in  writing  at  a 
regular  meeting  of  the  District 
Committee. 

EleetUm  of  District  Officers 

Sec.  8.6  Following  the  annual 
election  of  members  of  the  District 
Corrunittees  pursuant  to  this  Article, 
each  District  Corrunittee  shall  elect  from 
its  members  a  Chair  and  such  other 


officers  as  it  deems  necessary  for  the 
proper  performance  of  its  duties  under 
these  By-I^ws,  and  shall  prescribe  their 
powers  cmd  duties. 

Adrisory  Coimcil 

Sec.  8.7  (a)  The  Chairs  of  the  District 
Committees,  elected  pursuant  to  Section 
8.6,  shall  constitute  an  Advisory  Council 
to  the  Board. 

(b)  The  Advisory  Council  shall  be 
advised  of  cmd  entitled  to  attend  such 
meetings  of  the  Board  as  the  Board  may 
designate  for  such  Advisory  Council’s 
attendance,  and  the  Board  shall 
designate  at  least  one  such  meeting 
armually.  The  Advisory  Council  shall 
not  be  entitled  to  vote  at  meetings  of  the 
Board. 

Expenses  cf  District  Committees 

Sec.  8.8  Funds  to  meet  the  regular 
expenses  of  each  District  Corrunittee 
shall  be  provided  by  the  Board,  cmd  all 
such  expenses  shall  be  subject  to  the 
approval  of  the  Board. 

Composition  of  District  Nominating 
Committees 

Sec.  8.9  (a)  Each  district  created 
under  Section  8.1  shall  elect  a  District 
Nominating  Committee  pursuant  to  this 
Article.  A  District  Nominating 
Committee  shall  consist  of  five 
members,  unless  the  Board  by  resolution 
increases  a  District  Nominating 
Corrunittee  to  a  larger  number.  Members 
of  a  District  Nominating  Corrunittee 
shall  be  representatives  of  NASD 
members  eligible  to  vote  in  the  district, 
but  shall  not  be  members  of  the  District 
Corrunittee.  A  District  Nominating 
Corrunittee  shall  include  a  majority  of 
persons  who  previously  have  served  on 
a  District  Corrunittee  or  who  are  current 
or  former  Directors  or  current  or  former 
Governors  of  the  NASD  Board,  and  shall 
include  at  least  one  current  or  former 
Director  or  Governor. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
District  Nominating  Corrunittee  to 
discharge  his  or  her  duties,  or  for  any 
cause  ejecting  the  best  interests  of 
NASD  Regulation,  the  sufficiency  of 
which  shM  be  decided  by  the  District 
Nominating  Committee,  the  District 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  District 
Nominating  Corrunittee  then  in  office 
and  declare  the  member’s  position 
vacant.  The  member’s  position  shall  be 
filled  pursuant  to  Section  8.11.  The 
District  Nominating  Corrunittee  shall 
notify  the  District  Nominating 
Corrunittee  member  of  his  or  her 
removal  vrithin  seven  days  after  the 
vote.  A  member  who  is  removed  may 


submit  a  written  appeal  of  the  removal 
to  the  Board  within  30  days  after  the 
date  he  or  she  is  notified  in  writing  of 
the  removal.  The  Board  may  affirm, 
reverse,  or  modify  the  determination  of 
the  District  Nominating  Corrunittee.  A 
vote  of  a  majority  of  the  Directors  then 
in  office  shall  be  required  to  reverse  or 
modify  the  action  of  the  District 
Nominating  Corrunittee. 

Term  of  Office  of  District  Nominatmg 
Committee  Meters 

Sec.  8.10  Each  regularly  elected 
member  of  a  District  Nominating 
Corrunittee  shall  hold  office  for  a  term 
of  one  year,  and  until  a  successor  is 
dected  and  qualified,  or  until  death, 
resignation,  or  removal.  A  member  of  a 
District  Nominating  Corrunittee  may  not 
serve  more  than  two  consecutive  terms. 

Filling  of  Vacancies  for  District  Nominating 
Committees 

Sec.  8.11  In  the  event  of  a  vacancy 
on  a  District  Nominating  Committee 
caused  by  the  departure  of  a  Committee 
member  prior  to  the  expiration  of  the 
member’s  term  of  office,  the  District 
Nominating  Committee^  shall  appoint  by 
majority  vote  a  representative  of  an 
NASD  member  eligible  to  vote  in  the 
district  to  fill  the  vacancy.  The 
appointment  shall  be  effective  until  the 
next  regularly  scheduled  election  occurs 
pursuant  to  this  Article. 

Meetings  of  District  Nominating  Committees 

Sec.  8.12  Meetings  cf  a  District 
Nominating  Committee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  District  Nominating 
Corrunittee  in  its  discretion  may 
determine.  A  quorum  of  a  District 
Nominating  Corrunittee  shall  consist  of 
a  majority  of  its  members,  and  any 
action  taken  by  a  majority  of  the  entire 
Corrunittee  at  any  meeting,  except  as 
otherwise  provided  in  these  By-Laws, 
shall  constitute  the  action  of  the 
Corrunittee.  Action  by  a  District 
Nominating  Committee  may  be  taken  by 
mail,  telephonic,  or  telegraphic  vote,  in 
which  case  any  action  taken  by  a 
majority  of  the  Committee  shrdl 
constitute  the  action  of  the  Corrunittee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writing  at  a  regular 
meeting  of  the  District  Nominating 
Committee. 

Election  of  District  Nominating  Committee 
Officers 

Sec.  8.13  Following  the  armual 
election  of  members  of  the  District 
Nominating  Corrunittees  pursuant  to 
this  Article,  each  District  Nominating 
Corrunittee  shall  elect  from  its  members 
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a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws,  and  shall  prescribe  their 
powers  and  duties. 

Expenses  of  District  Nominating  Committees 

Sec.  8.14  Funds  to  meet  the  regular 
expenses  of  each  District  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  all  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  Chair 

Sec.  8.15  On  or  before  May  1  of  each 
year,  the  Secretary  of  NASD  Regulation 
shall  send  a  written  notice  to  the  Chair 
of  each  District  Nominating  Committee 
and  each  District  Committee  identifying 
the  members  of  the  District  Nominating 
Committee  and  the  District  Committee 
whose  terms  of  office  shall  expire  in  the 
next  calendar  year.  The  notice  shall 
describe  election  procedures  for  filling 
the  offices. 

Solicitation  of  Candidates 

Sec.  8.16  NASD  Regulation  staff 
shall  provide  the  District  Nominating 
Committee  with  a  description  of  the 
NASD  membership  in  the  region.  The 
District  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  for  the  vacancies  on  the 
District  Committee  and  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  Chair  shall  send 
a  written  notice  of  the  upcoming 
election  to  the  Executive  Representative 
and  each  branch  office  of  the  NASD 
members  in  the  district  and  request  that 
such  NASD  members  submit  names  of 
candidates  to  the  District  Nominating 
Committee  or  the  District  Director  for 
consideration. 

Secretary’s  Notice  to  NASD  Members 

Sec.  8.17  The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  district 
describing  the  election  procedures. 

District  Nominating  Committee  Slate 

Sec.  8.18  (a)  The  District 
Nominating  Committee  shall  review  the 
background  of  proposed  candidates  and 
the  description  of  the  NASD 
membership  provided  by  NASD 
Regulation  staff  and  shall  nominate  a 
slate  of  candidates  for  the  election.  The 
slate  shall  include  one  or  more 
candidates  for  each  vacancy.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Committee  and 
the  office  of  member  of  the  District 
Nominating  Committee,  the  District 
Nominating  Committee  shall  endeavor 
to  secure  appropriate  and  fair 
representation  on  the  District 


Committee  and  on  the  District 
Nominating  Committee  of  the  various 
sections  of  the  district  and  all  classes 
and  types  of  NASD  members  engaged  in 
the  investment  banking  or  securities 
business  within  the  district.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Nominating 
Committee,  a  District  Nominating 
Committee  shall  assure  that  the 
composition  of  the  District  Nominating 
Committee  meets  the  standards  in 
Section  8.9(a). 

(b)  A  District  Nominating  Committee 
shall  not  nominate  an  incumbent 
member  of  the  District  Committee  to 
succeed  himself  or  herself  unless  the 
District  Nominating  Committee  first 
takes  appropriate  action  by  a  written 
ballot  of  the  entire  NASD  membership 
within  the  district  to  ascertain  that  such 
nomination  is  acceptable  to  a  majority 
of  the  NASD  members  in  the  district, 
unless  the  incumbent  member  of  the 
District  Committee  is  serving  pursuant 
to  the  provisions  of  Section  8.4.  A 
District  Nominating  Committee  may  not 
nominate  more  than  two  incumbent 
members  of  the  District  Nominating 
Committee  to  succeed  themselves. 

Certification  of  Nomination 

Sec.  8.19  The  District  Nominating 
Committee  shall  certify  to  the  District 
Committee  each*candidate  nominated 
by  the  District  Nominating  Committee. 
Within  five  calendar  days  after  the 
certification,  the  District  Committee 
shall  send  to  the  Executive 
Representatives  of  NASD  members  in 
the  district  a  copy  of  the  certification. 

Designation  of  Additional  Candidates 

Sec.  8.20  If  an  officer,  director,  or 
employee  of  an  NASD  member  is  not 
nominated  by  the  District  Nominating 
Committee  and  wants  to  be  consider^ 
for  a  vacancy  on  the  District  Committee 
or  the  District  Nominating  Committee, 
he  or  she  shall  send  a  written  notice  to 
the  District  Director  within  14  calendar 
days  after  the  mailing  date  of  the 
certificatidh  to  the  Executive 
Representatives  pursuant  to  Section 
8.19.  The  Distri^  Director  shall  make  a 
written  record  of  the  time  and  date  of 
the  receipt  of  the  officer’s,  director's,  or 
employee’s  notice.  The  officer,  director, 
or  employee  shall  be  designated  as  an 
“additional  candidate." 

Commumeatiom  of  Support 

Sec.  8.21  If  the  District  Nominating 
Committee  nominates  more  than  one 
candidate  for  a  vacancy,  or  if  cm 
additional  candidate  is  designated 
pursuant  to  Section  8.20,  NASD 
Regulation,  the  Board,  the  District 
Nominating  Committee,  any  other 


committee,  and  NASD  Regulation  staff 
shall  not  take  any  position  publicly  or 
with  an  NASD  member  or  person 
associated  with  or  employ^  by  an 
NASD  member  with  respect  to  any 
candidate.  A  Director  or  a  member  of  • 
the  Regional  Nominating  Committee  or 
any  other  committee  may  communicate 
his  or  her  views  with  respect  to  any 
candidate  if  the  Director  or  committee 
member  acts  solely  in  his  or  her 
individual  capacity  and  disclaims  any 
intention  to  communicate  in  any  official 
capacity  on  behalf  of  NASD  Regulation, 
the  NASD  Regulation  Board,  the 
Regional  Nominating  Committee,  or  any 
other  committee.  Except  as  provided 
herein,  any  candidate  and  Ids  or  her 
representatives  may  communicate 
support  for  the  candidate  to  an  NASD 
member  or  person  associated  with  or 
employed  by  an  NASD  member. 

List  of  NASD  Members  Eligible  to  Vote 
Sec.  8.22  (a)  The  Secretary  of  NASD 
Regulation  shall  prepare  a  list  of  all 
NASD  members  eligible  to  vote  in  the 
district  and  their  Executive 
Representatives  to  the  additional 
candidate  immediately  following  receipt 
of  the  additional  candidate’s  notice  by 
the  District  Director. 

(b)  An  NASD  member  that  has  its 
principal  office,  one  or  more  registered 
branch  offices,  or  its  principal  office 
and  one  or  more  registered  branch 
offices  in  the  district  shall  be  eligible  to 
cast  one  vote  through  the  NASD 
member’s  Executive  Representative  for 
each  vacancy  to  be  filled  in  the  election. 

Requireuuutfor  Petition  Supporting 
Additional  CanSdate 

Sec.  8.23  An  additional  candidate 
shall  be  nominated  if  a  petition  signed 
by  at  least  ten  percent  of  the  NASD 
members  eligible  to  vote  in  the  district 
is  filed  with  the  District  Nominating 
Committee  within  30  calendar  days 
after  the  date  of  mailing  of  the  list  to  the 
additional  candidate  pursuant  to 
Section  8.22.  Only  an  Executive 
Representative  may  sign  a  petition  on 
behalf  of  an  NASD  member. 

Uncoutestad  Election 

Sec.  8.24  If  the  District  Nominating 
Committee  nominates  one  candidate  for 
each  vacancy  and  no  additional 
candidate  is  nominated  pursuant  to 
Section  8.23,  the  candidates  nominated 
by  the  District  Nominating  Committee 
shall  be  considered  duly  elected  and  the 
District  Committee  shall  certify  the 
election  to  the  Board. 

Notice  of  Contested  Election 

Sec.  8.25  If  the  District  Nominating 
Committee  nominates  more  than  one 
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candidate  for  a  vacancy,  or  if  an 
additional  candidate  is  nominated 
pursuant  to  Section  8.23,  the  election 
shall  be  considered  a  contested  election. 
The  District  (Committee  shall  send  a 
notice  to  the  Executive  Representatives 
of  the  NASD  members  eligible  to  vote  in 
the  district  announcing  the  names  of  the 
candidates  and  describing  contested 
election  procedures. 

Adrmmstradve  Support 

Sec.  8.26  The  District  Office  shall 
provide  administrative  support  to  all 
candidates  by  sending  mailings  to 
NASD  mem^rs  eligible  to  vote  in  the 
district  up  to  two  mailings  of  materials 
prepared  by  the  candidates.  NASD 
Relation  shall  pay  the  postage  for  the 
maihngs.  Each  candidate  may  prepare 
material  for  the  mailing  on  his  or  her 
personal  stationery,  cmd  the  material 
shall  state  that  it  represents  the  opinion 
of  the  candidate.  Ckmdidates  nominated 
by  the  District  Nominating  Committee 
may  identify  themselves  as  such  in  their 
materials.  Any  candidate  may  send 
additional  mailings  at  the  candidate’s 
own  expense.  Except  as  provided  in  this 
Article,  NASD  Regulation,  the  Board, 
the  Regional  Nominating  Committee, 
any  other  committee,  and  NASD 
Regulation  ^ff  shall  not  provide  any 
other  administrative  support  to  a 
candidate  in  the  election. 

Ballots 

Sec.  8.27  With  the  asastance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  District 
Nominating  Committee  shall  prepare  a 
ballot  with  the  names  of  the  ^strict 
Nominating  Committee’s  candidates 
and  any  additional  candidate 
nominated  pursuant  to  Section  8.23. 

The  ballot  shall  list  the  candidates  in 
alphabetical  order  and  shall  identify  the 
candidates  nominated  by  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  shall  send  a 
ballot  to  the  Executive  Representative  of 
each  NASD  member  eligible  to  vote  in 
the  district.  Instructions  on  the  ballot 
shall  direct  the  Executive  Representative 
to  return  the  ballot  to  the  Independent 
Agent  and  state  that  the  ballot  envelope 
must  be  postmarked  on  or  before  the 
return  date  specified  on  the  ballot.  The 
return  date  specified  on  the  ballot  shall 
be  at  least  30  but  not  more  than  45  days 
after  the  date  of  mailing  of  the  ballot. 

Vote  QuaUficadon  List 

Sec.  8.28  Eligibility  to  vote  in  a 
district  election  shall  be  based  on  the 
NASD’s  membership  records  as  of  a 
date  selected  by  the  Secretary  of  NASD 
Regulation  that  is  not  more  Aon  30  days 
before  the  date  of  mailing  of  the  ballot. 


The  Secretary  of  NASD  Regulation  shall 
prepare  a  list  of  NASD  members  eligible 
to  vote  in  the  district  and  their 
Executive  Representatives,  which  shall 
be  used  for  vote  qualification  purposes, 
and  shall  provide  the  list  to  the 
candidates. 

Ballots  Returned  As  Undelivered 

Sec.  8.29  The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member’s  address  of  record.  If 
incorrectly  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
address  of  record. 

General  Procedures  for  Qualification  and 
Accounting  of  Ballots 

Sec.  8.30  After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
specified  on  the  ballot  pursuant  to 
Section  8.27.  Candidates  and  their 
representatives  shcdl  be  allowed  to 
observe  the  qualification  and 
accounting  of  ballots.  Representation  for 
each  candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  the  district  office  oii 
ballots  timely  received.  Under  the 
direction  of  the  Secretary  of  NASD 
Regulation  or  the  Secretary’s  designee, 
the  Independent  Agent  shall  open  and 
count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent’s  determination  of 
whether  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  district 
and  their  Executive  Representatives  as 
prepared  by  the  Secretary  of  NASD 
Relation  pursuant  to  Section  8.28. 

The  Secretary  of  NASD  Regulation  or 
the  Secretary’s  designee  shall  make  the 
final  determination  of  the  qualification 
of  a  ballot.  Upon  the  qualification  of  a 
ballot,  the  Independent  Agent  shall 
record  the  vote  indicated  on  the  ballot. 
The  candidates  and  their 
representatives  shall  not  be  allowed  to 
see  the  vote  of  an  NASD  member. 

Ballots  Set  Aside 

Sec.  8.31  The  Independent  Agent 
shall  set  aside  a  ballot  if:  (a)  the  ballot 
is  received  from  an  NASD  member 
eligible  to  vote  in  the  district  and  the 
ballot  is  signed  by  a  person  who  is  not 


the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 
under  Section  8.28,  and  the  Secretary  of 
the  NASD  has  not  received  proper 
notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
By-Laws;  or  (b)  if  two  or  more  properly 
executed  ballots  are  received  from  an 
NASD  member  eligible  to  vote  in  the 
district.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the  election, 
the  Secretary  of  NASD  Regulation  and 
the  Independent  Agent  shall  make 
reasonable  efforts  to  resolve  each  ballot 
set  aside.  With  respect  to  a  ballot  not 
signed  by  an  Executive  Representative 
of  record,  the  Secretary  of  NASD 
Regulation  shall  contact  the  NASD 
member  to  request  that  the  NASD 
member  send  written  notice  of  any 
change  in  Executive  Representative  by 
facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member’s 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

Invalid  Ballots 

Sec.  8.32  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  Mlowing  conditions  exist: 

(a)  the  ballot  is  not  signed  by  the 
Executive  Representative  (unless 
Section  8.31  applies); 

(b)  a  vote  is  not  indicated  on  the 
ballot;  or 

(c)  the  ballot  indicates  votes  for  more 
candidates  than  there  are  vacancies  for 
an  office. 

CertificatioH  of  Election 

Sec.  8.33  Under  the  direction  of  the 
Secretcay  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate  in  a  district.  The 
candidates  for  the  office  of  member  of 
the  District  Committee  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equals  the 
number  of  vacancies  on  the  District 
Conunittee.  The  candidates  for  the 
office  of  member  of  the  District 
Nominating  Committee  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25287 


candidates  declared  elected  equals  the 
number  of  vacancies  on  the  District 
Nominating  Committee.  In  the  event  of 
a  tie,  there  shall  be  a  run-off  election. 
Each  District  Committee  shall  send  a 
written  certification  of  the  election 
results  to  the  Board.  The  certification 
shall  state  the  number  of  votes  received 
by  each  candidate  and  the  number  of 
ballots  set  aside. 

Extensions  of  Time  and  Additional 
Procedures 

Sec.  8.34  The  Secretary  of  NASD 
Regulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  Executive  Committee  or 
the  Board,  may  adopt  additional 
procedures  for  elections  under  this 
Article. 

ArticUIX 

Indemnification 

Indemnification  of  Directors,  Officers, 
Employees,  and  Agents 

Sec.  9.1  (a)  NASD  Regulation  shall 
indemnify,  and  hold  harmless,  to  the 
fullest  extent  permitted  by  Delaware  law 
as  it  presently  exists  or  may  thereafter 
be  amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
person)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Director,  officer, 
or  employee  of  NASD  Regulation,  or  is 
or  was  a  Director;  officer,  or  employee 
of  NASD  Regulation  who  is  or  was 
serving  at  the  request  of  NASD 
Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity, 
including  service  with  resp^  to 
employee  benefit  plans,  is  or  was  a 
party,  or  is  threatened  to  be  made  a 
party  to: 

(i)  any  threatened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  NASD  Regulation) 
against  expenses  (including  attorneys’ 
fees  and  disbursements),  judgments, 
fines,  and  amounts  paid  in  settlement 
actually  and  reasonably  incurred  by 
such  person  in  connection  with  any 
such  action,  suit,  or  proceeding;  or 

(ii)  any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
right  of  NASD  Regulation  to  procure  a 
judgment  in  its  favor  against  expenses 
(including  attorneys’ fees  and 
disbursements)  actually  and  reasonably 
incurred  by. such  person  in  connection 
with  the  defense  or  settlement  of  such 
action  or  suit. 


(b)  NASD  Regulation  shall  advance 
expenses  (including  attorneys’ fees  and 
disbursements)  to  persons  described  in 
subsection  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

(c)  NASD  Regulation  may,  in  its 
discretion,  indemnify  and  hold 
harmless,  to  the  fullest  extent  permitted 
by  Delaware  law  as  it  presently  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
administrators  of  such  persons)  who,  by 
reason  of  the  fact  that  he  or  she  is  or 
was  an  agent  of  NASD  Regulation  or  is 
or  was  an  agent  of  NASD  Regulation 
who  is  or  was  serving  at  the  request  of 
NASD  Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  trust, 
enterprise,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  thrmtened  to  be  made  a 
party  to  any  action  or  proceeding  ' 
described  in  subsection  (a). 

(d)  NASD  Regulation  may,  in  its 
discretion,  pay  the  expenses  (including 
attorneys’ fees  and  disbursements) 
reasonably  and  actually  incurred  by  an 
agent  in  defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  NASD 
Regulation  to  an  agent  or  non-officer 
employee  if  a  determination  is 
reasonably  and  promptly  made  by  the 
Board  by  a  majority  vote  of  those 
Directors  who  have  not  been  named 
parties  to  the  action,  even  though  less 
than  a  quorum,  or,  if  there  are  no  such 
Directors  or  if  such  Directors  so  direct, 
by  independent  legal  counsel,  that, 
based  upon  the  facts  known  to  the 
Board  or  such  counsel  at  the  time  such 
determination  is  made:  (1)  the  person 
seeking  advancement  of  expenses  (i) 
acted  in  bad  faith,  or  (ii)  did  not  act  in 

a  manner  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  NASD  Regulation;  (2) 


with  respect  to  any  criminal  proceeding, 
such  person  believed  or  had  reasonable 
cause  to  believe  that  his  or  her  conduct 
was  unlawful;  or  (3)  such  person 
deliberately  breached  his  or  her  duty  to 
NASD  Regulation. 

(f)  The  indemnification  provided  by 
this  Section  in  a  specific  case  shall  not 
be  deemed  exclusive  of  any  other  rights 
to  which  a  person  seeking 
indemnification  may  be  entitled,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  another  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Director,  officer,  employee,  or 
agent  and  shall  inure  to  the  benefit  of 
such  person’s  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j),  NASD 
Regulation  shall  be  required  to 
indemnify  any  person  identified  in 
subsection  (a)  in  connection  with  a 
proceeding  (or  part  thereof)  initiated  by 
such  person  only  if  the  initiation  of  such 
proceeding  (or  part  thereof)  by  such 
person  was  authorized  by  the  Board. 

(h)  NASD  Regulation’s  obligation,  if 
any,  to  indemnify  or  advance  expenses 
to  any  person  who  is  or  was  serving  at 
its  request  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
shall  be  reduced  by  any  amount  such 
person  may  collect  as  indemnification 
or  advancement  from  such  other 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
foregoing  provisions  of  Ms  Section  shall 
not  adversely  affect  any  right  or 
protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 
prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
after  a  written  claim  therefor  by  an 
indemnified  person  has  been  received 
by  NASD  Regulation,  the  indemnified 
person  may  file  suit  to  recover  the 
unpaid  amount  of  such  claim  and,  if 
successful  in  whole  or  in  part,  shall  be 
entitled  to  be  paid  the  expense  of 
prosecuting  such  claim.  In  any  such 
action,  NASD  Regulation  shall  have  the 
burden  of  proving  that  the  indemnified 
person  is  not  entitled  to  the  requested 
indemnification  or  advancement  of 
expenses  under  Delaware  law. 

IndemiuficatioH  Insunmet 

Sec.  9.2  NASD  Regulation  shall  have 
power  to  purchase  and  maintain 
insurance  on  behalf  of  any  person  who 
is  or  was  a  Director,  officer,  employee. 
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or  agent  of  NASD  Regulation,  or  is  or 
was  serving  at  the  request  of  NASD 
Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
against  any  liability  asserted  against 
such  person  and  incurred  by  such 
person  in  any  such  capacity,  or  arising 
out  of  such  person’s  status  as  such, 
whether  or  not  NASD  Repilation  would 
have  the  power  to  indemnify  such 
person  against  such  liability  hereunder. 

Article  X 
C^apital  Stock 
Sole  Stockholder 

Sec.  10.1  The  NASD  shall  be  the 
sole  stockholder  of  the  capital  stock  of 
NASD  Regulation. 

Certificates 

Sec.  [6.1]  10.2  [Each]  77ie  stockholder 
[in  the  Corporation]  shall  be  entitled  to 
a  certificate  or  certificates  in  such  form 
as  shall  be  approved  by  the  Board, 
certifying  the  number  of  shares  of 
capit^  stock  in  [the  Corporation]  NASD 
Regulation  owned  by  [such]  the 
stockholder. 

Signatures 

Sec.  [6.2]  10.3  (a)  Certificates  for 
shares  of  capital  stock  of  [the 
Corporation]  NASD  Regulation  shall  be 
signed  in  the  name  of  [the  Corporation] 
NASD  Regulation  by  two  officers  with 
one  being  the  Chair  of  the  Board,  the 
President,  or  a  Vice  President,  and  the 
other  being  the  Secretary,  the  Treasurer, 
or  such  other  officer  that  may  be 
authorized  by  the  Board  [of  Directors]. 
Such  certificates  may  be  sealed  with  the 
corporate  [Seal]  seat  of  [the  Corporation] 
NASD  Regulation  or  a  facsimile  thereof. 

(b)  If  any  such  certificates  are 
countersigned  by  a  transfer  agent  other 
than  [the  Corporation]  NASD  Regulation 
or  its  employee,  or  by  a  registrar  other 
than  [the  Corporation]  NASD  Regulation 
or  its  employee,  any  other  signature  on 
the  certificate  may  be  a  facsimile.  In 
[case]  the  event  that  any  officer,  transfer 
agent,  or  registrar  who  has  signed  or 
whose  facsimile  signature  has  been 
placed  upon  a  certificate  shall  [have 
ceased]  cease  to  be  such  officer,  transfer 
agent,  or  registrar  before  such  certificate 
is  issued,  such  certificate  may  be  issued 
by  [the  Corporation]  NASD  Regulation 
with  the  same  effect  as  if  such  person 
were  such  officer,  transfer  agent,  or 
registrar  at  the  date  of  issue. 

Stock  Ledger 

Sec.  [6.3]10.3  (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
[the  CorpcHUtion]  NASD  Regulation 


shall  be  kept  by  the  Secretary  or  any 
other  officer,  employee,  or  agent 
designated  by  the  Board  [of  Directors]. 
Such  record  shall  show  die  name  and 
address  of  the  person,  firm,  or 
corporation  in  which  certificates  for 
capital  stock  are  registered,  the  number 
of  shares  represented  by  each  such 
certificate,  the  date  of  each  such 
certificate,  and  in  the  case  of  certificates 
that  have  been  canceled,  the  date  of 
cancellation  thereof. 

(b)  [The  Corporation]  NASD 
Regulation  shall  be  entitled  to  treat  the 
holder  of  record  of  shares  of  capital 
stock  as  shown  on  the  stock  ledger  as 
the  owner  thereof  and  as  the  person 
entitled  to  vote  such  shares  and  to 
receive  notice  of  meetings,  and  for  all 
other  purposes.  Except  as  otherwise 
required  by  applicable  law,  [the 
Corporation]  NASD  Regulation  shall  not 
be  bound  to  recognize  any  equitable  or 
other  claim  to  or  interest  in  any  share 
of  capital  stock  on  the  part  of  any  other 
person,  whether  or  not  [the  Corporation] 
NASD  Regulation  shall  have  express  or 
other  notice  thereof. 

Transfers  of  Stock 

Sec.^  [6.4]  i  0.4  (a)  The  Board  [of 
Directors]  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  wiffi  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  concerning  the  issuance,  transfer, 
and  registration  of  certificates  for  [share] 
shares  of  capital  stock  of  [the 
Corporation]  NASD  Regulation.  The 
Board  [of  Directors]  may  appoint,  or 
authorize  any  principal  officer  to 
appoint,  one  or  more  transfer  agents  or 
one  or  more  transfer  clerks  and  one  or 
more  registrars  and  may  require  all 
certificates  for  capital  stock  to  bear  the 
signature  or  signatures  of  any  of  them. 

(b)  Transfers  of  capital  sto^  shall  be 
made  on  the  books  of  [the  Corporation] 
NASD  Regulation  only  upon  delivery  to 
[the  Corporation]  NASD  Regulation  or 
its  transfer  agent  of;  (i)  a  written 
direction  of  die  registered  holder  named 
in  the  certificate  or  such  holder’s 
attorney  lawfully  constituted  in 
writing[,];  (ii)  the  certificate  for  the 
shares  of  capital  stock  being 
transferred[,];  and  (iii)  a  written 
assignment  of  the  ^ares  of  capital  stock 
evidenced  thereby. 

Cancellation 

Sec.  [6.5]  10.5  Each  certificate  for 
capital  stock  surrendered  to  [the 
Corporation]  NASD  Regulation  for 
exchange  or  transfer  shall  be  cancelled 
and  no  new  certificate  or  certificates 
shall  be  issued  in  exchange  for  any 
existing  certificate  other  than  pursuant 
to  [Sec.  6.6]  Section  10.6  until  such 


existing  certificate  shall  have  been 
cancel^. 

Lost,  Stolen,  Destroyed,  and  Mutilated 
Certificates 

Sec.  [6.6]t0.6  In  the  event  that  any 
certificate  for  shares  of  capital  stock  of 
[the  Corporation]  NASD  Regulation 
shall  be  mutilated,  [the  Corporation] 
NASD  Regulation  shall  issue  a  new 
certificate  in  place  of  such  mutilated 
certificate.  In  [case]  the  event  that  any 
such  certificate  shall  be  lost,  stolen,  or 
destroyed  [the  Corporation]  NASD 
Regulation  may,  in  the  discretion  of  the 
Bo^  [of  Directors]  or  a  committee 
[designated]  appointed  thereby  with 
power  so  to  act,  issue  a  new  certificate 
for  capital  stock  in  the  place  of  any  such 
lost,  stolen,  or  destroyed  certificate.  The 
applicant  for  any  sub^tuted  certificate 
or  certificates  shall  surrender  any 
mutilated  certificate  or,  in  the  case  of 
any  lost,  stolen,  or  destroyed  certificate, 
furnish  satisfactory  proof  of  such  loss, 
theft,  or  destruction  of  such  certificate 
and  of  the  ownership  thereof.  The  Board 
[of  Directors]  or  such  committee  may,  in 
its  discretion,  require  the  owner  of  a  lost 
or  destroyed  certificate,  or  [his]  such 
owner’s  representatives,  to  furnish  to 
[the  Corporation]  NASD  Regulation  a 
bond  with  an  acceptable  surety  or 
sureties  and  in  su(^  sum  as  [will]  shall 
be  sufficient  to  indemnify  [the 
Corporation]  NASD  Regulation  against 
any  claim  that  may  be  made  against  it 
on  accoimt  of  the  lost,  stolen,  or 
destroyed  certificate  or  the  issuance  of 
such  new  certificate.  A  new  certificate 
may  be  issued  without  requiring  a  bond 
when,  in  the  judgment  of  the  Board  [of 
Directors],  it  is  proper  to  do  so. 

Fixing  of  Record  Date 

Sec.  l6.7]10.7  The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  [(a)  In  order  that  the 
Corporation  may  determine  the 
stoddiolders  entitled  to  notice  of  or  to 
vote  at  any  meeting  of  stockholders  or 
any  adjournment  thereof,  or  to  express 
consent  or  dissent  to  corporate  action  in 
writing  without  a  meeting,  or  to  exercise 
any  ri^ts  with  respect  to  any  change, 
conversion  or  exchange  of  stock,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Board  of  Directors  may  fix,  in 
advance,  a  record  date,  pursuant  to  and 
in  accordance  with  Section  213  of  the 
General  Corporation  Law  of  the  State  of 
Delaware.  Ctely  such  stockholders  as 
shall  be  stockholders  of  record  on  the 
date  so  fixed  shall  be  entitled  to  notice 
of  and  to  vote  at  such  meeting  or  any 
adjomnment  thereof,  or  to  give  such 
consent  or  dissent,  or  to  exercise  such 
rights  with  respect  to  any  such  change, 
conversion  or  exchange  of  stock,  or  to 
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participate  in  any  such  action, 
notwithstanding  the  transfer  of  any 
stock  on  the  books  of  the  Corporation 
after  any  record  date  so  fixed.] 

[(b)  If  no  record  date  is  fixed  by  the 
Board  of  Directors: 

(i)  the  record  date  for  determining 
stoddiolders  entitled  to  notice  of  or  to 
vote  at  a  meeting  of  stockholders  shall 
be  at  the  close  of  business  on  the  day 
next  preceding  the  date  on  which  notice 
is  given,  or  if  notice  is  waived,  at  the 
close  of  business  on  the  day  next 
preceding  the  day  on  which  the  meeting 
is  held; 

(ii)  the  record  date  for  determining 
stockholders  entitled  to  express  consent 
to  corporate  action  in  writing  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directors  is  necessary,  shall  be 
at  the  close  of  business  on  the  day  on 
which  the  first  written  consent  is 
expressed;  and 

(iii)  the  record  date  for  determining 
stockholders  for  any  other  purpose  shall 
be  at  the  close  of  business  on  the  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.] 

[(c)  A  determination  of  stoddiolders 
of  record  entitled  to  notice  of  or  to  vote 
at  a  meeting  of  stoddiolders  shall  apply 
to  any  adjournment  of  the  meeting; 
provided,  however,  that  the  Board  of 
Directors  may  fix  a  new  record  date  for 
the  adjourned  meeting.] 

AiHeUXI 

Miscellaneous  Provisions 
Corporate  Seal 

Sec.  [7.1]11.1  The  seal  of  [the 
Corporation]  NASD  Regulation  shall  be 
circular  in  form  and  shall  bear,  in 
addition  to  any  other  emblem  or  device 
approved  by  the  Board  [of  Directors], 
the  name  of  [the  Corporation]  NASD 
Regulation,  the  year  of  its  incorporation, 
and  the  words  “Corporate  Seal”  and 
“Delaware]”]. "The  seal  may  be  used  by 
causing  it  to  be  affixed  or  impressed,  or 
a  facsimile  thereof  may  be  reproduced 
or  otherwise  used  in  such  manner  as  the 
Board  [of  Directors]  may  determine. 

Fiscal  Year 

Sec.  [7.2]11.2  The  fiscal  year  of  [the 
Corporation]  NASD  Regulation  shall 
begin  on  the  [1st]  first  ^y  of  January  in 
each  year,  or  such  other  month  as  the 
Board  [of  Directors]  may  determine  by 
resolution. 

Waiver  of  Notice 

Sec.  [7.3]  11.3  (a)  Whenever  notice  is 
required  to  be  given  by  law,  the 
Restated  Certificate  of  Incorporation,  or 
these  By-Laws,  a  written  waiver  thereof, 
signed  by  the  person  or  persons  entitled 
to  such  notice,  whether  before  or  after 


the  time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  [stockholders,  directors] 
stockholder.  Directors,  or  members  of  a 
committee  of  [directors]  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  the  express 
piupose  of  objecting,  at  the  beginning  of 
the  meeting,  to  the  transaction  of  any 
business  b^use  the  meeting  is  not 
lawfully  called  or  convened. 

Execution  of  Instruments,  Contracts, 

Etc. 

Sec.  [7.4]  11. 4  (aj  All  checks,  drafts, 
bills  of  exchange,  notes,  or  other 
obligations  or  orders  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
[the  Corporation]  NASD  Regulation  by 
such  officer  or  officers  or  person  or 
persons],]  as  the  Board  [of  Directors],  or 
a  diily  authorized  committee  thereof 
may  from  time  to  time  designate.  Except 
as  otherwise  provided  by  law,  the  Boa^ 
[of  Directors],  any  committee  given 
specific  authority  in  the  premises  by  the 
Board  [of  Directors],  or  any  committee 
given  authority  to  exercise  generally  the 
powers  of  the  Board  [of  Directors] 
during  intervals  between  meetings  of 
the  Board  [of  Directors],  may  authorize 
any  officer,  employee,  or  agent,  in  the 
name  of  and  on  behalf  of  [ffie 
Corporation]  NASD  Regulation,  to  enter 
into  or  execute  and  deUver  deeds, 
bonds,  mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 
authority  may  be  general  or  confined  to 
specific  instances. 

(b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 
authority,  may  be  executed  in  the  name 
of  [the  Corporation]  NASD  Regulation 
by  any  principal  officer  or  sulmrdinate 
officer  of  [the  Corporation]  NASD 
Regulation,  or,  to  the  extent  designated 
for  such  purpose  from  time  to  time  by 
the  Board  [of  Directors],  by  an  employee 
or  agent  of  [the  Corporation]  NASD 
Relation.  Such  designation  may 
contain  the  power  to  substitute,  in  the 
discretion  of  the  person  named,  one  or 
more  other  persons. 

Form  of  Records 

Sec.  [7.5]  11. 5  Any  records 
maintained  by  [the  Corporation]  NASD 
Regulation  in  the  regular  course  of 
business,  including  its  stock  ledger, 
boolcs  of  account,  and  minute  broks. 


may  be  kept  on,  or  be  in  the  form  of, 
magnetic  tape,  computer  disk,  or  any 
other  information  storage  device, 
provided  that  the  record  so  kept  can  be 
converted  into  clearly  legible  form 
within  a  reasonable  time. 

Article  [Vm]  XII 

Amendments;  Emergency  By-Laws 
By  Stockholdeiis] 

Sec.  [8.1]12.1  These  By-Laws  may  be 
altered,  amended,  or  repe^ed,  or  new 
By-Laws  may  be  adopt^,  at  any 
meeting  of  [stockholders]  the 
stockholder,  provided  that,  in  the  case 
of  a  special  meeting,  notice  that  an 
amendment  is  to  be  considered  and 
acted  upon  shall  be  inserted  in  the 
notice  or  waiver  of  notice  of  said 
meeting. 

By  Directors 

Sec.  [8.2]  12.3  To  the  extent 
permitted  by  the  Restated  Certificate  of 
Incorporation,  these  By-Laws  may  be 
alter^,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopt^,  at  any  regular 
or  special  meeting  of  the  Board  [of 
Dir^ors]. 

Emergency  By-Laws 

Sec.  [8.3]12.3  The  Board  [of 
Directors]  may  adopt  emergency  By- 
Laws  subject  to  rep^  or  change  by 
action  of  the  [stoc^olders]  stockholder 
that  shall,  notwithstanding  any  different 
provision  of  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws.  be  operative  during  any 
emergency  resulting  firom  any  nuclear  or 
atomic  disaster,  an  attack  on  the  United 
States  or  on  a  locality  in  which  [the 
Corporation]  NASD  Regulation  conducts 
its  business  or  customarily  holds 
meetings  of  the  Board  [of  Directors  or 
stockholders]  or  stockholder,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  wUch  a  quonun 
of  the  Board  [of  Directors]  or  a 
committee  thereof  carmot  readily  be 
convened  for  action.  Such  emergency 
By-Laws  may  make  any  provision  that 
may  be  practicable  and  necessary  [for] 
under  the  circumstances  of  the 
emergency. 

***** 

By-Laws  of  the  NASDAQ  Stock  Market, 
Inc. 

Article  I 
DefimidoHS 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term: 

(a)  “Act"  means  the  S^urities 
Exchange  Act  of  1934,  as  amended; 

(b)  “Board”  means  the  Board  of 
Directors  of  Nasdaq: 


j 
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(c)  “broker”  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engag^  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bank; 

(d)  “Commission"  means  the 
Securities  and  Exchange  Commission: 

(e)  “day”  means  calendar  day; 

(f)  “demer”  means  any  individual, 
corp<mition,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  seUing  securities  for  such 
individual’s  or  entity’s  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  such  person  buys  or  sells 
securities  for  such  person’s  own 
account,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business; 

(g)  “Delaware  law”  means  the  General 
Corporation  Law  of  the  State  of 
Delaware: 

(h)  “Delegation  Plan"  means  the 
“Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries”  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  “Director”  means  a  member  of  the 
Board,  excluding  the  Chief  Executive 
Officer  of  the  NASD; 

(j)  “Industry  Director”  or  “Industry 
committee  member”  means  a  Director 
(excluding  the  President  of  Nasdaq)  or 
committee  member  who  (1)  is  an  officer, 
director,  or  employee  of  a  broker  or 
dealer  or  has  been  employed  in  any 
such  capacity  at  any  time  within  the 
prior  three  years;  or  (2)  has  a  consulting 
or  employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  or  Nasdaq  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

(k)  “NASD”  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(l)  “NASD  Board"  means  the  NASD 
Board  of  Governors; 

(m)  “NASD  Regulation" means  NASD 
Relation,  Inc.; 

(n)  “Nasdaq”  means  The  Nasdaq 
Sto^  Market,  Inc.; 

(o)  “National  Nominating  Corrunittee” 
means  the  National  Nominating 
Corrunittee  appointed  pursuant  to 
Article  VZ7,  Section  9  of  the  NASD  By- 
Laws; 

(p)  “Non-Industry  Director”  or  “Non- 
Industry  corrunittee  member”  means  a 
Director  or  corrunittee  member  who  is 
(l)a  Public  Director  or  committee 
member;  (2)  an  officer  or  employee  of  an 
issuer  of  securities  listed  on  Nakdaq  or 


traded  in  the  over-the-counter  market; 

(3)  a  person  ajfiliated  with  a  broker  or 
a  dealer  that  operates  solely  to  assist  the 
securities-related  activities  of  the 
business  of  a  non-member  affiliate  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate’s  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate;  (4)  an  employee 
of  an  entity  that  is  afffiiated  with  a 
broker  or  dealer  that  does  not  account 
for  a  material  portion  of  the  revenues  of 
the  consolidated  entity,  and  who  is 
primarily  engaged  in  the  business  of  the 
non-member  entity;  or  (5)  any  other 
individual  who  would  not  be  an 
Industry  Director  or  committee  member; 

(q)  “Public  Director”  or  “Public 
committee  member”  means  a  Director  or 
committee  member  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD,  NASD  Regulation, 
or  Nasdaq;  and 

(r)  “Rules  of  the  Association”  or 
“Rules”  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  be^nning 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Article  [II  // 

Offices 

Location 

Sec.  [1.1]2.1  The  address  of  the 
registered  office  of  [the  Ck)rporation] 
Nasdaq  in  the  State  of  Delaware  and  the 
name  of  the  registered  agent  at  such 
address  shall  be:  The  Corporation  Trust 
Company,  1209  Orange  [St.,]  Street, 
Wilmington,  [DE]  Delaware  19801.  [The 
Corporation]  Nasdaq  also  may  [also] 
have  offices  at  such  other  places  both 
within  and  without  the  State  of 
Delaware  as  the  Board  [of  Directors] 
may  from  time  to  time  designate  or  the 
business  of  [the  Corporation]  Nasdaq 
may  reqviire. 

Change  of  Location 

Sec.  [1.2]2.2  In  the  manner 
permitted  by  law,  the  Board  [of 
Directors]  or  the  registered  agent  may 
change  the  address  of  [the 
Corporation’s]  Nasdaq’s  registered  office 
in  the  State  of  Delaware  and  the  Board 
[of  Directors]  may  make,  revoke,  or 
change  the  designation  of  the  registered 
agent 

Article[II]  /// 

Meetings  of  Stockhidderfs] 

[Annual  Meeting 

Sec.  2.1  The  annual  meeting  of 
stockholders  of  the  Corporation  for  the 


election  of  Directors  and  for  the 
transaction  of  such  other  business  as 
may  properly  come  before  the  meeting 
shall  be  held  on  such  date,  and  at  such 
time,  and  place,  within  or  without  the 
State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.] 

[Special  Meetings 

Sec.  2.2  Special  meetings  of 
stockholders  of  the  Corporation,  imless 
otherwise  prescribed  by  law,  may  be 
called  at  any  time  by  the  Chair  of  the 
Board,  by  the  Prudent  or  by  order  of 
a  majority  of  the  Board  of  Directors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  sh^l  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stockholders  shall  be  held  at  such  place 
within  or  without  the  State  of  Delaware 
as  shall  be  designated  in  the  notice  of 
meeting.] 

[Notice  of  Meetings 

Sec.  2.3  (a)  Whenever  stockholders 
are  required  or  permitted  to  take  any 
action  at  a  meeting,  they  shall  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  or 
purposes  ffiereof.  Unless  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  days 
before  such  meeting  date  to  each 
stockholder  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  each 
stockholder  at  the  address  that  appears 
on  the  records  of  the  Coiporation.] 

[(b)  When  a  meeting  of  stockholders  is 
adjoiuned  to  another  time  or  place, 
notice  need  not  be  given  of  the 
adjourned  meeting  if  the  time  and  place 
thereof  are  annoimced  at  the  meeting  at 
which  the  adjournment  is  taken.  At  the 
adjovimed  meeting,  the  Corporation  may 
transact  any  business  which  might  have 
been  transacted  at  the  original  meeting. 
If,  however,  the  adjournment  is  for  more 
than  thirty  days  from  the  date  of  the 
original  meeting,  or  if,  after  the 
adjournment,  a  new  record  date  is  set 
for  the  adjoiuned  meeting,  notice  of  the 
adjourned  meeting  shall  he  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
prescribed  above  in  subsection  (a).] 

[Quorum 

Sec.  2.4  Except  as  otherwise 
provided  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  presence  in 
person  or  by  proxy  of  the  holders  of 
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record  of  a  majority  of  the  outstanding 
shares  of  capital  stock  entitled  to  vote  or 
act  at  such  a  meeting  shall  constitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  ^sence  of  a  quorum, 
the  stockholders  so  present  may  by 
majority  rule,  adjourn  any  meeting  imtil 
a  quorum  shall  be  present.  When  a 
quorum  is  once  present  to  organize  a 
meeting,  the  quorum  cannot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  of  the  proxy  of  any 
stockholder.] 

[Voting 

Sec.  2.5  (a)  At  any  meeting  of 
stockholders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  for 
each  such  share  of  stock  having  voting 
power,  upon  the  matter  in  question. 

Each  stockholder  entitled  to  vote  at  a 
meeting  of  stockholders  or  to  express 
consent  or  dissent  to  corporate  action  in 
writing  without  a  meeting  may 
authorize  another  person  or  persons  to 
act  for  him  by  proxy,  provided  that  no 
proxy  shall  be  voted  or  acted  upon  after 
three  years  from  its  date,  imless  the 
proxy  provides  for  a  longer  period.  A 
duly  executed  proxy  shall  be  irrevocable 
if  it  states  that  it  is  irrevocable  and  if. 
and  only  so  long  as,  it  is  coupled  with 
an  interest,  whether  in  the  stock  itself  or 
in  the  Corporation,  sufficient  in  law  to 
support  an  irrevocable  power.  A 
stodcholder  may  revoke  any  proxy 
which  is  not  irrevocable  by  attending 
the  meeting  and  voting  in  person  or  by 
filing  an  instrument  in  writing  revoking 
the  proxy  or  by  delivering  a  proxy  in 
accordance  with  applicable  law  bearing 
a  later  date  to  the  Secretary  of  the 
Corporation.] 

[(d)  Directors  of  the  Corporation  shall 
be  elected  by  a  pluraUty  of  the  votes  cast 
at  a  meeting  of  stockholders  pursuant  to 
Sec.  2.5  of  these  By-Laws.  Corporate 
action  other  than  ffie  election  of 
directors  shall  be  authorized  by  a 
majority  of  the  votes  cast  at  a  meeting 
of  stockholders,  except  as  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws.] 

[(c)  Upon  the  demand  of  any 
stockholder  entitled  to  vote,  the  election 
of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stockholders  shall 
be  by  written  bidlot;  otherwise,  the 
method  of  voting  and  the  manner  in 
whicdi  votes  are  coimted  at  such  a 
meeting  shall  be  discretionary  with  the 
presiding  officer  of  the  meeting.] 

[Presiding  Officer  and  Secretary 

Sec.  2.6  At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her. 
absence,  the  appointee  of  the  meeting, 
shaU  preside.  The  Seciretary,  or  in  hi^ 


her  absence,  the  appointee  of  the 
presiding  offic:er  of  the  meeting,  shall 
acd  as  Secretary  of  the  meeting.] 

Action  by  Consent  of  Stockholder[s] 

Sec.  [2.7]3.1  Any  action  required[,] 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  stockholder 
[stockholders]  of  [the  Corporation] 
Nasdaq  may  be  taken  without  a 
meeting,  without  prior  notice  and 
without  a  vote,  if  a  consent  in  writing, 
setting  forth  the  action  so  taken,  is 
signed  by  the  [holders]  holder  of  the 
outstanchng  stcxik  [having  not  less  than 
the  minimiun  number  of  votes  that 
would  be  necessary  to  authorize  or  take 
such  action  at  a  meeting  at  which  all 
shares  entitled  to  vote  ffiereon  were 
present  and  voted.  Prompt  notice  of  the 
taking  of  corporate  action  without  a 
meeting  and  by  less  than  unanimous 
written  consent  shall  be  given  to  those 
stockholders  who  have  not  consented  in 
writing  and  who  would  be  entitled  to 
vote  thereon  at  a  meeting]. 

Article  [m]  /V 
Board  of  Directors 
General  Powers 

Sec.  l3.1]4.1  The  property,  business, 
and  affairs  of  [the  Corporation]  Nasdaq 
shall  be  managed  by  or  under  the 
direction  of  the  Board  [of  Directors].  The 
Board  [of  Directors]  may  exercise  all 
such  powers  of  [the  Corporation] 

Nasdaq  and  have  the  authority  to 
perform  all  such  lawful  acts  as  are 
permitted  by  law.  the  Restated 
Certificate  of  Incorporation  [or],  these 
By-Laws,  or  the  Delegation  Plan  for  the 
organization,  development,  and 
operation  of  electronic  data  processing 
and  communications  fadUties, 
including  computer  hardware  and 
software,  for  the  purposes  of:  [(i)]/a/ 
supporting  the  operation,  regulation, 
and  surveillance  of  The  Nasdaq  Stock 
Market  and  other  organized  securities 
markets  established  for  trading  equity 
securities,  debt  securities,  derivative 
instruments,  or  other  finandal  products 
that  may  be  developed;  [(ii}]/h/ 
supporting  the  effident  clearance  and 
settlement  of  securities  transactions; 
[(iii)]/c/  supporting  various  elements  of 
the  nationd  market  system  pursuant  to 
Section  11 A  of  the  [Securities  Exchange 
Ad  of  1934  (“Exchwge  Ad”)]  Act  and 
the  rules  thereunder;  [(iv)]/dj  assisting 
the  [National  Association  of  Securities 
Dealers,  Inc.]  NASD  in  fulfilling  its  self- 
regulatory  responsibilities  as  set  forth  in 
Section  15A  of  the  [Exchange]  Ad[,]; 
and  [(v]]/e)  supporting  such  other 
initiatives  as  ffie  Board  [of  Diredors] 
may  deem  appropriate.  To  the  fullest 
extent  permitted  by  applicable  law,  the 


Restated  Certificate  of  Incorporation, 
and  these  By-Laws,  the  Board  may 
delegate  any  of  its  powers  to  a 
committee  appointed  pursuant  to 
Section  4.14  or  to  Nasdaq  staff  in  a 
manner  not  inconsistent  with  the 
Delegation  Plan. 

Number  of  Diredors 

Sec.  [3.2]4.2  [The  Board  of  Diredors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exad  number  of 
diredors  which  shall  constitute  the 
whole  Board  of  Diredors  shall  be  fixed 
fit)m  time  to  time  by  resolution  adopted 
by  a  majority  of  the  whole  Board  of 
Diredors.  After  fixing  the  number  of 
diredors  constituting  the  whole  Board 
of  Diredors,  the  Boa^  of  Diredors  may. 
by  resolution  adopted  by  a  majority  of 
the  whole  Board  of  Diredors,  finm  time 
to  time  change  the  number  of  diredors 
constituting  the  whole  Board  of 
Diredors.]  The  Board  shall  be  composed 
of  at  least  1 1  and  not  more  than  15 
Directors,  the  number  thereof  to  be 
determined  by  the  Board  prior  to  the 
armual  election  of  Directors.  Anyt\ew 
Director  position  created  as  a  result  of 
an  increase  in  the  size  of  the  Board  shall 
be  piled  as  part  of  the  annual  election 
conducted  under  Section  4.4. 

Qualifications 

Sec.  [3.3]4.d  (a)  Diredors  need  not 
be  stockholders  of  [the  Corporation] 
Nasdaq.  The  President  of  Nasdaq  shall 
be  a  Director,  and  the  remaining 
Directors  shall  be  equally  balanced 
between  Industry  and  Non-Industry 
Directors,  including  at  least  two  Public 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  the  Directors 
other  than  the  President  shall  be  Non- 
Industry  Directors.  In  the  event  that  the 
Board  shall  consist  of  more  than  12 
Directors,  at  least  three  shcdl  be  Public 
Directors.  The  Chief  Executive  Officer  of 
the  NASD  shall  be  an  ex-ofpcio  non¬ 
voting  member  of  the  Board. 

(b)  Each  Director  shall  update  the 
information  submitted  to  the  Secretary 
of  the  NASD  pursuant  to  Article  Vn. 
Section  9(e)  of  the  NASD  By-Laws 
regarding  the  Director’s  classipcation  as 
an  Industry.  Non-Industry,  or  Public 
Director  at  least  annually  and  upon 
request  of  the  Secretary  of  the  NASD, 
and  shall  report  immediately  to  the 
Secretary  of  the  NASD  any  change  in 
such  classipcation. 

Election 

Sec.  [3.4]4.4  (a)  Except  as  otherwise 
provided  by  law  [or],  these  By-Laws,  or 
the  Delegation  Pltm.  after  the  first 
meeting  of  [the  Corporation]  Nasdaq  at 
which  [diredors]  Directors  are  eleded. 
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[directors  of  the  Corporation]  Directors 
of  Nasdaq  shall  be  elected  each  year  at 
the  annual  meeting  of  [stockholders]  the 
stockholder,  or  at  a  special  meeting 
called  for  such  purpose  in  lieu  of  the 
aimual  meeting],  by  a  plurality  of  the 
votes  cast  at  such  meeting].  If  the  annual 
election  of  [directors]  Directors  is  not 
held  on  the  date  designated  [therefore,] 
therefor,  the  [directors]  Directors  shall 
cause  such  election  to  be  held  as  soon 
thereafter  as  convenient. 

(b)  The  National  Nominating 
Committee  shall  nominate  Industry, 
Non-Industry,  and  Public  Directors  for 
each  vacant  or  new  Director  position  on 
the  Board  to  the  NASD  Board  in 
accordance  with  Article  VZf  of  the  NASD 
By-Laws. 

Term 

Sec.  [3.5]4.5  (a)  Each  [director] 
Director  shall  hold  ofhce  for  a  term  of 
three  years  or  until  [his]  a  successor  is 
duly  elected  and  qualified,  except  in  the 
event  of  earlier  termination  fium  office 
by  reason  of  death,  resignation, 
removal],]  with  or  without  cause, 
disqualification,  or  other  reason. 

(b)  The  Board  [of  Directors]  shall  be 
divided  into  three  classes.  The  term  of 
office  of  those  of  the  first  class  shall 
expire  at  the  January  1998  meeting  of 
the  Board,  of  the  second  class  one  year 
thereafter,  and  of  the  third  class  two 
years  thereafter.  At  each  aimual 
election,  commencing  January  1998, 
Directors  shall  be  elected  for  a  term  of 
three  years  to  replace  those  whose  terms 
expire. 

(c)  The  President  of  [the  Corporation] 
Nasdaq  shall  serve  as  a  [member  of  the 
Board]  Director  until  [his]  a  successor  is 
selected  and  qualified,  or  until  [his] 
death,  resignation,  or  removal. 

(d)  Except  for  the  President,  no 
Director  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  appointed  to  fill  a 
term  of  less  than  one  year,  such  Director 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Director’s  [current  term]  initial  term. 

[(e)  Each  Director  chosen  to  fill  newly 
created  directorship  shall  serve  imtil  the 
next  succeeding  annual  meeting  of 
stockholdms.] 

Resignation 

Sec.  [3.6]4.6  Any  [director]  Director 
may  resign  at  any  time  either  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  at  the  time  specified  therein 
or,  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof  and  the  acceptance  of 
such  resignation,  unless  required  by  the 


terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  [3.7]4.7  Any  or  all  of  the 
[directors]  Directors  may  be  removed 
fiom  office  at  any  time,  with  or  without 
cause,  only  by  a  majority  vote  of  the 
[stoddiolders]  NASD  Board. 

DisquaUfication 

Sec.  4.8  A  Director  shall 
immediately  resign  or  be  automatically 
removed  from  office  if  the  NASD  Board 
determines  by  majority  vote  that  (a)  the 
Director  no  longer  satisfies  the 
definition  for  the  category  (Industry, 
Non-Industry  or  Public  Director)  for 
which  the  Director  was  elected;  (b) 
failure  to  remove  the  Director  would 
violate  the  compositional  requirements 
for  the  Board  set  forth  in  Section  4.3(a); 
and  (c)  the  Director  has  a  remaining 
term  of  office  of  more  than  six  months. 

FilUng  of  Vaameus 

Sec.  4.9  If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  elect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  the  remaining 
term  of  office  for  the  vacant  Director 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required. 

Quorum  and  Voting 

Sec.  [3.8]4.t0  (a)  At  all  meetings  of 
the  Board  [of  Directors,  one-third  of  the 
total  number  of  directors  shall 
constitute],  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  than  50  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  quorum,  a  majority  of  the  [directors] 
Directors  present  may  adjourn  the 
meeting  imtil  a  quorum  present. 

(b)  [A  director  interested  in  a  contract 
or  transaction  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  of  Directors 
which  authorizes  the  contract  or 
transaction.]  Except  as  provided  in 
Section  4.15(b),  the  vote  of  a  majority  of 
the  Directors  present  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  Board. 

[(c)  The  vote  of  a  majority  of  the 
directors  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  the  act  of 
the  Board  of  Directors.) 


Regulatimi 

Sec.  [3.9]4.1]  The  Board  [of 
Directors]  may  adopt  such  rules, 
regulations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  [the  Corporation] 

Nasdaq,  not  inconsistent  with  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  [or  the  rules  and  By- 
Laws  of  the  National  Association  of 
Securities  Dealers,  Inc.,  as  the  Board  of 
Directors  may  deem  proper.  A  member 
of  the  Board  of  Directors]  the  Rules  of 
the  Association,  or  the  ^-Laws  of  the 
NASD,  as  the  Board  may  deem  proper. 

A  Director  shall,  in  the  performance  of 
[his  or  her]  such  Director’s  duties,  be 
fully  protected  in  relying  in  good  fidth 
upon  the  books  of  account  or  reports 
made  to  [the  Corporation]  Nasdaq  by 
any  of  its  officers,  [or]  by  an 
independent  certified  public 
accountant,  [or]  by  an  appraiser  selected 
with  reasonable  care  by  the  Board  [of 
Directors]  or  any  committee  of  the  Board 
[of  Directors]  or  by  any  agent  of  [the 
Corporation]  Nasdaq,  or  in  relying  in 
good  faith  upon  other  records  of  [the 
Corporation]  Nasdaq. 

Meetings 

Sec.  [3.10]4.12  (a)  An  annual 
meeting  of  the  Board  [of  Directors]  shall 
be  held  for  the  purpose  of  organization, 
election  of  officers,  and  transaction  of 
any  oth«'  business.  If  such  meeting  is 
held  promptly  after  and  at  the  place 
specified  for  the  annual  meeting  of 
[stockholders]  the  stockholder,  no 
notice  of  the  annual  meeting  of  the 
Board  [of  Directors]  need  be  given. 
Otherwise,  such  annual  meeting  shall  be 
held  at  such  time  and  place  as  may  be 
specified  in  a  notice  given  in 
accordance  with  Section  [3.11  of  these 
By-Laws]  4.13. 

'  (b)  Regular  meetings  of  the  Board  [of 
Directors]  may  be  held  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board  [of  Directors].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  with 
Section  [3.11  of  these  By-Laws]  4.13. 

(c)  Special  meetings  of  the  Board  [of 
Directors]  may  be  caiUed  by  the  Chair  of 
the  Board,  [or]  by  the  President,  or  by 

at  least  one-third  of  the  [directors  at  that 
time  being]  Directors  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  [of  Directors]  shall  be  given  to 
each  [director]  Director  in  accordance 
with  Section  [3.11  of  these  By-Laws.] 
4.13. 

(d)  [Members  of  the  Board  of 
Directors,  or  any  committee  designated 
by  the  Board  of  Directors,]  Directors  or 
members  of  any  committee  appointed 
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by  the  Board  may  participate  in  a 
meeting  of  the  Board  [of  Directors]  or  of 
such  committee  through  the  use  of  a 
conference  telephone  or  similar 
communications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
pfirticipation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  piuposes. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  [3.11]4.13  (a)  Notice  of  any 
meeting  of  the  Board  [of  Directors]  shall 
be  deemed  to  be  duly  given  to  a 
[director  (i)  if  ]Director  if:  (i)  mailed  to 
the  addre^  last  made  known  in  writing 
to  [the  Corporation]  Nasdaq  by  such 
[diiBCtor]  Director  as  the  address  to 
which  such  notices  are  to  be  sent,  at 
least  [two]  seven  days  before  the  day  on 
which  such  [special]  meeting  is  to  be 
held],  or];  (ii)  [if]  sent  to  the  [director] 
Director  at  such  address  by  telegraph, 
telefax,  cable,  radio,  or  wireless,  not 
later  than  the  day  before  the  day  on 
which  such  meeting  is  to  be  held],];  or 
(iii)  [if]  delivered  to  the  [director] 
Director  personally  or  orally,  by 
telephone  or  otherwise,  not  later  than 
the  day  before  the  day  on  which  such 
[specif]  meeting  is  to  be  held.  Each 
notice  shall  state  the  time  and  place  of 
the  meeting  and  the  pvirpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
[of  Directors]  need  not  be  given  to  any 
[director]  Director  if  waiv^  by  that 
[director]  Director  in  writing  (or  by 
telegram,  telefax,  cable,  radio,  or 
wireless  and  subsequently  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 
[director]  Director  is  present  at  such 
meeting,  subject  to  Article  DC,  Section 
9.3(b). 

(c)  Any  meeting  of  the  Board  [of 
Directors]  shall  be  a  legal  meeting 
without  any  prior  notice  if  all  [directors] 
Directors  then  in  office  shall  be  present 
thereat. 

Ckmunittees  [irf  the  Board  of  Directors] 

Sec.  [3.13]4.24  (a)  The  Board  [of 
Directors]  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board  [of  Directors,  designate], 
appoint  one  or  mme  committees],  each 
committee  to  consist  of  one  or  more 
directors  of  the  Corporation].  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  vote  of  a  majority  of  the 
whole  Board  [of  Directors],  llie  Board 
[of  Directors]  may  designate  one  or  more 
[directors]  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  ab^nt  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absence  or 


disqualification  of  any  member  of  a 
committee,  the  memter  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  fix>m  voting,  whether  or  not 
[he,  she,]  such  member  or  [they] 
members  constitute  a  quorum,  may 
imanimously  appoint  another  [member 
of  the  Board  of  Directors]  Director  to  act 
at  the  meeting  in  the  place  of  any  such 
absent  or  disquaUfied  member. 

Members  of  a  committee  shall  hold 
office  for  such  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  [of  Directors],  subject, 
however,  to  removal,  with  or  without 
cause,  at  any  time  only  by  the  vote  of 
a  majority  of  the  whole  Board  [of 
Directors]. 

(b)  [Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may,  by 
resolution  or  resolutions  [creating  such 
committee,  shall  have  and  may  exercise 
all  the  powers  and  authority  of  the 
Board  of  Directors]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  on  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  Nasdaq  by  the 
NASD  under  the  Delegation  Plan.  Such 
delegations  shall  be  in  conformance 
with  applicable  law,  the  Restated 
Certificate  of  Incorporation,  these  By- 
Laws,  and  the  Delegation  Plan.  Action 
taken  by  a  committee  pursuant  to  such 
delegated  authority  shall  be  subject  to 
review,  ratification,  or  rejection  by  the 
Board.  In  all  other  matters,  the  Board 
may,  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  [the  Corporation,  and]Ndsdaq  to  the 
extent  permitted  bylaw  and  not 
inconsistent  with  the  Delegation  Plan.  A 
committee,  to  the  extent  permitted  by 
law  and  provided  in  the  resolution  or 
resolutions  creating  such  committee, 
may  authorize  the  seal  of  [the 
Corporation]  Nasdaq  to  be  afi&xed  to  all 
papers  [which]  that  may  reqiiire  it. 

Ic)  Except  as  otherwise  provided  by 
applicable  law,  no  [No  such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  regard  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  [the  Corporation,] 
Nasdaq:  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholders]  stockholder  the 
sale,  lease,  or  exchange  of  all  or 
substantially  all  [the  Corporation’s] 
Nasdaq’s  property  and  assets;  or 
recommending  to  the  [stockholders] 
stockholder  a  dissolution  of  [the 


Corporation]  Nasdaq  or  a  revocation  of 
a  dissolution.  Unless  the  resolution  of 
the  Board  [of  Directors]  expressly  so 
provides,  no  [such]  committee  shall 
have  the  power  or  authority  to  authorize 
the  issuance  of  stocL 

(d)  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  j>ermitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  Nasdaq  between  meetings  of  the 
Board,  and  which  may  autiiorize  the 
seal  of  Nasdaq  to  be  affixed  to  all 
paf>ers  that  may  require  it.  The 
Pr^ident  of  Nasdaq  shall  be  a  member 
of  the  Executive  Committee,  and  with 
resp>ect  to  the  remaining  members,  the 
Executive  Committee  shall  have  a 
percentage  of  Non-Industry  Directors  at 
least  as  great  as  the  p)ercentage  of  Non- 
Industry  Directors  on  the  whole  Board, 
and  a  percentage  of  Public  Directors  at 
least  as  great  as  the  ptercentage  of  Public 
Directors  on  the  whole  Board. 

(^^(c)]  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  [of  Directors]  when  required. 

(f)  [(d)]Unless  otherwise  provided  by 
the  Board  [of  Directors,  a  majority  of  any 
such  conunittee  ],  a  majority  of  a 
committee,  excluding  the  President  if 
the  President  is  a  member  of  the 
committee,  shall  constitute  a  quonun  for 
the  transaction  of  business,  and  the  vote 
of  a  majority  of  the  membma  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

(g)  Upon  request,  each  prosp)ective 
committee  member  who  is  not  a  Director 
shall  provide  to  the  Secretary  of  the 
NASD  such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prosprective 
committee  member’s  classification  as  an 
Industry,  Non-Industry,  or  Public 
committee  member,  and  the  Secretary  of 
the  NASD  shall  certify  to  the  Board  each 
prosprective  committee  member’s 
classification.  Such  committee  members 
shall  uprdate  the  information  submitted 
under  this  Section  at  least  armually  and 
upon  request  of  the  Secretary  of  the 
NAED,  and  shall  report  irranediately  to 
the  Secretary  of  the  NASD  any  change 
in  such  classification. 

Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

Sec.  [3.12.]4.15  (a)  A  Director  or  a 
member  of  any  committee  shall  not 
directly  or  indirectly  participate  in  any 
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adjudication  of  the  interests  of  any  party 
if  that  Director  or  committee  member 
has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exists  where 
his  or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case,  the 
Director  or  committee  member  shall 
recuse  himself  or  herself  or  shall  be 
disqualified. 

(b)  No  contract  or  transaction  between 
[the  Corporation]  Nasdaq  and  one  or 
more  of  its  [directors]  Directors  or 
officers,  or  between  [the  Corporation] 
Nasdaq  and  any  other  corporation, 
partnership,  association,  or  other 
organization  in  which  one  or  more  of  its 
[directors]  Directors  or  cheers  are 
directors  or  officers,  or  have  a  financial 
interest,  shall  be  void  or  voidable  solely 
for  this  reason],  or  solely  because  the 
director  or  officer  is  present  at  or 
participates  in  the  meeting  of  the  Board 
of  Directors  or  the  committee  thereof 
which]  if:  (i)  the  material  facts 
pertaining  to  such  Director’s  or  officer’s 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  comiruttee. 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transacticHi],  or  solely  because  his,  her, 
or  their  votes  are  counted  for  such 
purposes  if:  (i)  the  material  facts 
pertaining  to  such  director’s  or  officer’s 
relationship  or  interest  and]  by  the 
affirmative  vote  of  a  ma)ority  of  the 
disinterested  Directors;  (ii)  the  material 
facts  are  disclosed  or  become  known  to 
the  Board  or  committee  after  the 
contract  or  transaction  [are  disclosed  or 
are  known  to  the  Board  of  Directors  or 
the  committee,  and  the  Board]  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  [authorizes]  ratifies  the 
contract  or  transaertion  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  [directors,  even  though  the 
disinterested  directors  be  less  than  a 
quorrun;  or  (ii)]  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
[director’s]  Director’s  or  officer’s 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  [stockholders]  stockholder 
entitled  to  vote  thereon,  and  the 
contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  or 
transaction  is  fair  as  to  the  Corporation 
as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
committee  thereof,  or  the  stockholders. 
Common  or  interested  directors] 
stockholder.  Only  disinterested 
Directors  may  be  counted  In 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  [of 
Dir^ors,]  or  of  a  committee  that 


[which]  authorizes  the  contract  or 
transaction. 

CommutueatioH  of  Views  Regarding  NASD 
or  NASD  Regulation  Election  or 
Nomination 

Sec.  4.16  Nasdaq,  the  Board,  any 
committee,  and  Nasdaq  staff  shall  not 
take  any  position  publicly  or  with  an 
NASD  member  or  person  associated 
with  or  employed  by  a  member  with 
respect  to  any  candidate  in  a  contested 
election  or  nomination  held  pursuant  to 
the  NASD  By-Laws  or  the  NASD 
Regulation  By-Laws.  A  Director  or 
committee  member  may  communicate 
his  or  her  views  with  respect  to  a 
candidate  if  such  Director  or  committee 
member  acts  solely  in  his  or  her 
individual  capacity  and  disclcums  any 
intention  to  corrumirticate  in  any  official 
capacity  on  behalf  of  Nasdaq,  the 
Board,  or  any  coirunittee.  Nasdaq,  the 
Board,  any  committee,  and  the  Nasdaq 
staff  shall  not  provide  any 
administrative  support  to  any  candidate 
in  a  contested  Section  or  nomination 
conducted  pursuemt  to  the  NASD  By- 
Laws  or  the  NASD  Regulation  By-Laws. 

Action  Withont  Meeting 

Sec.  [3.14]‘4.27  Any  action  required 
or  permitted  to  be  taken  at  [any]  a 
meeting  of  the  Board  [of  Directors  or 
any]  or  of  a  committee  [thereof]  may  be 
talmn  without  a  meeting  if  all  Directors 
or  all  members  of  [the  Board  of  Directors 
or]  such  committeet  as  the  case  may  be, 
consent  thereto  in  writing,  and  the 
Mrriting  or  writings  are  filed  %vith  the 
minutes  of  proceedings  of  the  Board  [of 
Directors  or  such  committee]  or  the 
committee. 

AiHeUV 

Compemsadon 

Compensetiom  of  Board  amd  Commuttee 
Members 

Sec.  5.1  The  Board  may  provide  for 
reasonable  compensation  of  the  Chair  of 
the  Board,  the  Directors,  and  the 
members  of  any  corrunittee.  The  Board 
may  also  provide  for  reimbursement  of 
reasonable  expenses  incurred  by  such 
persons  in  connection  with  the  business 
of  Nasdaq. 

Article  (IV]  V/ 

Officers,  Agents,  and  Employees 
Principal  Officers 

Sec.  [4.1]6.]  The  principal  officers 
of  [the  Corporation]  Nasdaq  shall  be 
elected  by  the  Board  [of  Dii^ors]  and 
shall  include  a  Chair,  a  President,  a 
Secretary,  a  'Treasurer,  and  such  other 
officers  as  may  be  designated  by  the 
Board  [of  Directors].  One  person  may 


hold  the  offices  and  perform  the  duties 
of  any  two  or  more  of  said  principid 
offices,  except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
principal  officers,  except  the  Chair  of 
the  Baud  and  the  President,  need  be 
[directors  of  the  Corporation]  Directors 
of  Nasdaq. 

Election  Principal  Officers;  Term  of 
Office 

Sec.  [4.2]6.2  (a)  The  principal 
officers  of  [the  Corporation]  Nasdaq 
shall  be  elected  armually  by  the  Bo^ 

[of  Directors]  at  the  annual  meeting  of 
the  Board  [of  Directors]  convened 
pursuant  to  Section  [3.10(a)  of  these  By- 
Laws]  4.12(a).  Failure  to  elect  any 
principal  officer  armually  shall  not 
dissolve  [the  Coreoration]  Nasdaq. 

(b)  If  the  Board  [of  Directors]  shall  fail 
to  fill  any  principal  office  at  an  armual 
meeting,  or  if  any  vacancy  in  any 
prindi^  office  shall  occur,  or  if  any 
principal  office  shall  be  newly  created, 
such  principal  office  may  be  filled  at 
any  regular  or  special  meeting  of  the 
Bo^  [of  Directors]. 

(c)  Each  principal  officer  shall  hold 
office  until  [his  or  her]  a  successor  is 
duly  elected  and  qualified,  or  until  [his 
or  her  earlier]  death,  resignation,  or 
removal. 

Subordinate  Officers,  Agents,  or 
Employees 

Sec.  [4.3]6.3  In  addition  to  the 
principal  officers,  [the  Corporation] 
Nasdaq  may  have  one  or  more 
subordinate  officers,  agents,  and 
employees  as  the  Board  [of  Directors] 
may  deem  necessary,  each  of  whom 
shall  hold  office  for  such  period  and 
exercise  such  authority  and  perform 
such  duties  as  the  Boaikl  [of  Directors], 
the  President,  or  any  officer  designated 
by  the  Board  [of  Dii^ors],  may  fix>m 
time  to  time  detmmina  [Tlie  Board  of 
Directors  at  any  time  may  appoint  and 
remove,  or  may  delegate  to  any 
principal  officer  the  power  to  appoint 
and  to  remove,  any  subordinate  officer, 
agent,  or  employee  of  the  Corporation.] 
Agents  and  employees  of  Nasdaq  shall 
be  under  the  supervision  and  control  of 
the  officers  of  Nasdaq,  unless  the  Board, 
by  resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officers 

Sec.  [4.4]6.4  The  Board  [of  Directors] 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation]  Nasdaq 
to  any  other  officer  or  to  any  [director] 
Director  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  [of 
Directors]  may  deem  sufficient. 
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Resignation  and  Removal  of  Officers 

Sec.  [4.5]6.5  (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  [of 
Directors],  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 

The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer! ,  agent  or  employee  of 
the  Corporation]  of  Nasdaq  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
[directors]  Dir^ors  then  in  office  at  any 
regular  or  special  meeting  of  the  Board 
[of  Directors]  or  by  a  written  consent 
signed  by  all  of  the  [directors]  Directors 
then  in  office.  Such  removal  shall  be 
without  prejudice  to  the  contractual 
rights  of  the  affected  officer,  [agent,  or 
employee,]  if  any,  with  [the 
Corporation]  Nasdaq. 

Bond 

Sec.  [4.6]6.6  [The  Corporation] 
Nasdaq  may  secrire  the  fidelity  of  any 
or  all  of  its  officers,  agents,  or 
employees  by  bond  or  otherwise. 

Chair  of  the  Board 

Sec.  [4.7]6.7  The  Chair  of  the  Bocud 
shall  preside  at  all  meetings  of  the 
Board  [of  Directors]  at  which  [he  or  she] 
the  Chair  is  present.  The  Chair  shall 
exercise  such  other  powers  and  perform 
such  other  duties  as  may  be  assigned  to 
[him  or  her]  the  Chair  from  time  to  time 
by  the  Board  [of  Directors]. 

President 

Sec.  [4.8]6.8  The  President  shall,  in 
the  absence  of  the  Chair  of  the  Board, 
preside  at  all  meetings  of  the  Board  [of 
Directors]  at  which  [he  or  she]  the 
President  is  present.  The  President  shall 
be  the  [chief  executive  officer  of  the 
Corporation]  Chief  Executive  Officer  of 
Nasdaq  and  shall  have  general 
supervision  over  the  business  and 
affairs  of  [the  Corporation]  Nasdaq.  The 
President  shall  have  all  powers  and 
duties  usually  incident  to  the  office  of 
the  President,  except  as  specifically 
limited  by  a  resolution  of  the  Board  [of 
Directors].  The  President  shall  exercise 
such  other  powers  and  perform  such 
other  duties  as  may  be  assigned  to  [him 
or  her]  the  President  from  time  to  time 
by  the  Board  [of  Directors]. 

Vice  President 

Sec.  [4.9]6.9  The  Board  shall  elect 
one  or  more  Vice  Presidents.  In  the 
absence  or  disability  of  the  President  or 
if  the  office  of  President  [be]  becomes 
vacant,  the  Vice  Presidents  in  the  order 
determined  by  the  Board  [of  Directors], 


or  if  no  such  determination  has  been 
made,  in  the  order  of  their  seniority, 
shall  perform  the  duties  and  exercise 
the  powers  of  the  President,  subject  to 
the  right  of  the  Board  [of  Directors]  at 
any  time  to  extend  or  restrict  such  ^ 
powers  and  duties  or  to  assign  them  to 
others.  Any  Vice  President  may  have 
such  additional  designations  in  [his  or 
her]  such  Vice  President’s  title  as  the 
Board  [of  Directors]  may  determine.  The 
Vice  Presidents  shall  generally  assist  the 
President  in  such  manner  as  the 
President  shall  direct.  Each  Vice 
President  shall  exercise  such  other 
powers  and  perform  such  other  duties 
as  may  be  assigned  to  [him  or  her]  such 
Vice  President  from  time  to  time  by  the 
Board  [of  Directors]  or  the  President. 

The  term  “Vice  President”  used  in  this 
Section  shall  include  the  positions  of 
Executive  Vice  President,  Senior  Vice 
President,  and  Vice  President 

Secretary 

Sec.  [4.10]6.10  Secretary  shall  act  as 
Secretary  of  all  meetings  of 
[stockholders]  the  stockholder  and  of 
the  Board  [of  Directors]  at  which  [he  or 
she]  the  Secretary  is  present,  shall 
record  all  the  proceedings  of  all  such 
meetings  in  a  book  to  be  kept  for  that 
purpose,  shall  have  supervision  over  the 
giving  and  service  of  notices  of  [the 
Corporation]  Nasdaq,  and  shall  have 
supervision  over  the  care  and  custody  of 
the  corporate  records  and  the  corporate 
seal  of  [the  Corporation]  Nasdaq.  The 
Secretary  shall  be  empowered  to  affix 
the  corporate  seal  to  documents,  the 
execution  of  which  on  behalf  of  [the 
Corporation]  Nasdaq  under  its  seal,  is 
dvdy  authorized,  and  when  so  affixed, 
may  attest  the  same.  The  Secretary  shall 
have  all  powers  and  duties  usually 
incident  to  the  office  of  Secretary, 
except  as  specifically  [listed]  limited  by 
a  resolution  of  the  Board  [of  Directors]. 
The  Secretary  shall  exercise  such  other 
powers  and  perform  such  other  duties 
as  may  be  assigned  to  [him  or  her]  the 
Secretary  fit>m  time  to  time  by  the  Board 
[of  Directors]  or  the  President. 

Assistant  Secretary 

Sec.  [4.11]6.i  1  In  the  absence  of  the 
Secretary  or  in  the  event  of  [his  or  her] 
the  Secretary’s  inability  or  refusal  to  act, 
any  Assistant  Secretary,  approved  by 
the  Board,  shall  exercise  all  powers  and 
perform  all  duties  of  the  Secretary.  An 
Assistant  Secretary  shall  also  exercise 
such  other  powers  and  perform  such 
other  duties  as  may  be  assigned  to  [him 
or  her]  such  Assistant  Secretary  fitim 
time  to  time  by  the  Board  [of  Directors] 
or  the  Secretary. 


Treasurer 

Sec.  [4.12]6.72  The  Treasiirer  shall 
have  general  supervision  over  the  care 
and  custody  of  the  funds  and  over  the 
receipts  and  disbursements  of  [the 
Corporation]  Nasdaq  and  shall  cause  the 
funds  of  [the  Corporation]  Nasdaq  to  be 
deposited  in  the  name  of  [the 
Corporation]  Nasdaq  in  such  banks  or 
other  depositories  as  the  Board  [of 
Directors]  may  designate.  The  Tieasiuer 
shall  have  supervision  over  the  care  and 
safekeeping  of  the  securities  of  [the 
Corporation]  Nasdaq.  The  Treasurer 
shall  have  all  powers  and  duties  usually 
incident  to  the  office  of  Treasurer  except 
as  specifically  limited  by  a  resolution  of 
the  Board  [of  Directors].  The  Treasurer 
shall  exercise  such  other  powers  and 
perform  such  other  duties  as  may  be 
assigned  to  [him]  the  Treasurer  from 
time  to  time  by  the  Board  [of  Directors] 
or  the  President. 

Assistant  Treasurer 

Sec.  [4.13]6.id  In  the  absence  of  the 
Treasiirer  or  in  the  event  of  [his  or  her] 
the  Treasurer’s  inability  or  refusal  to 
act,  any  Assistant  Treasurer,  approved 
by  the  Board,  shall  exercise  all  powers 
and  perform  all  duties  of  the  Treasurer. 
An  Assistant  Treasurer  shall  also 
exercise  such  other  powers  and  perform 
such  other  duties  as  may  be  assigned  to 
[him  or  her]  such  Assistant  Treasurer 
firom  time  to  time  by  the  Board  [of 
Directors]  or  the  Treasruer. 

Article  [V]  VII 
Indemnification 

Indemnification  of  Directors,  Offifiers, 
Employees,  and  Agents 

Sec.  [5.1]7.I  (a)  [The  Corporation] 
Nasdaq  shidl  indemnify,  and  hold 
harmless,  to  the  fullest  extent  permitted 
by  Delaware  law  as  it  presently  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
administrators  of  such  person)  who,  by 
reason  of  the  fact  that  he  or  she  is  or  was 
a  [director  or]  Director,  officer  [of  the 
Corporation],  or  employee  of  Nasdaq,  or 
is  or  was  a  [director  or]  Director,  officer, 
or  employee  of  Nasdaq  who  is  or  was 
serving  at  the  request  of  [the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust  [or  other  enterprise,  ],  enterprise, 
or  non-profit  entity,  including  service 
with  respect  to  employee  benefit  plans, 
is  or  was  a  party,  or  is  threatened  to  be 
made  a  party  to: 

(i)  any  th^tened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  [the  Corporation)] 
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Nasdaq)  against  expenses  (including 
attorneys*  fees  and  disbursements], 
judgments,  fines,  and  amounts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  any  such  action,  suit,  or 
proceeding;  or  (ii)  any  threatened, 
pending,  or  complete  action  or  suit  by 
or  in  the  right  of  [the  Corporation] 
Nasdaq  to  procure  a  judgment  in  its 
favor  against  expenses  (including 
attorneys’  fees  and  disbursements) 
actually  and  reasonably  incurred  by 
such  (persons]  person  in  connection 
with  the  defense  or  settlement  of  such 
action  or  suit. 

(b)  Nasdaq  shall  advance  expenses 
(including  attorneys’ fees  and 
disbursements)  to  persons  described  in 
subsection  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

[(b)](c)  (The  Corporation]  Nasdaq 
may,  in  its  discretion,  indemnify  and 
hold  harmless,  to  the  fullest  extent 
permitted  by  Delaware  law  as  it 
presently  exists  or  may  thereafter  be 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
persons)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  an  [employee  or 
agent  of  the  Corporation,  or]  agent  of 
Nasdaq  or  is  or  was  an  agent  of  Nasdaq 
who  is  or  was  serving  at  the  request  of 
[the  Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  trust  [or  other 
enterprise]  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  thrratened  to  be  made  a 
party  to  any  action  or  proceeding 
described  [above]  in  subsection  (a). 

[(c)](cO  [The  Corporation]  Nasdaq 
may,  in  its  discretion,  pay  the  expenses 
(including  attorneys’  fees  and 
disbursements)  reasonably  and  actually 
incurred  by  an  agent  in  defending  any 
action,  suit,  or  proceedii^  in  advance  of 
its  final  disposition],];  provided, 
however,  that  the  payment  of  expenses 
incurred  by  [a  dit^or,  officer,  or 
employee]  such  person  in  advance  of 
the  final  disposition  of  the  matter  shall 
be  conditioned  upon  receipt  of  a  written 
undertaking  by  [ffie  officer,  director,  or 
employee]  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  [such]  the 
person  is  not  entitled  to  be  indemnified 
under  this  Section  [5.1  or  otherwise]  or 
otherwise. 


(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  Nasdaq  to  an 
agent  or  non-officer  employee  if  a 
determination  is  reasonably  and 
promptly  made  by  the  Board  by  a 
majority  vote  ofAose  Directors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  tiiere  are  no  such  Directors  or  if 
such  Directors  so  direct,  by  independent 
legal  counsel,  that,  based  upon  the  facts 
known  to  the  Board  or  such  counsel  at 
the  time  such  determination  is  made:  (1) 
the  person  seeking  advancement  of 
expenses  (i)  acted  in  bad  faith,  or  (ii) 
did  not  act  in  a  manner  that  he  or  she 
reasonably  believed  to  be  in  or  not 
opposed  to  the  best  interests  of  Nasdaq; 
(2)  with  respect  to  any  criming 
proceeding,  such  person  believed  or  had 
reasonable  cause  to  believe  that  his  or 
her  conduct  was  unlawful;  or  (3)  such 
person  deliberately  breached  his  or  her 
duty  to  Nasdaq. 

((d)]  The  indemnification  provided 
by  this  [section]  Section  in  a  specific 
case  shall  not  be  deemed  exclusive  of 
any  other  rights  to  which  a  person 
seeking  indemnification  may  be  entitled 
[under  any  by-law,  agreement,  vote  of 
stockholders  or  disinterested  directors 
or  otherwise],  both  as  to  action  in  his  or 
her  official  capacity  and  as  to  action  in 
another  capacity  while  holding  such 
office,  and  shall  continue  as  to  a  person 
who  has  ceased  to  be  a  [director] 
Director,  officer,  employee,  or  agent  and 
shall  inure  to  the  benefit  of  [his  or  her] 
such  person’s  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j),  Nasdaq  shall  be 
required  to  indemnify  any  person 
identified  in  subsection  (a)  in 
connection  with  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

[(e)](h)  [The  Corporation’s]  Nasdaq’s 
obligation,  if  any,  to  indemnify  or 
advance  expenses  to  any  person  who  is 
or  was  serving  at  its  request  as  a 
director,  officer,  employee,  or  agent  of 
another  corporation,  partnership,  joint 
venture,  trust  [or  other],  enterprise,  or 
non-profit  entity  shall  be  reduced  by  any 
amount  such  person  may  collect  as 
indemnification  or  advancement  &‘om 
such  other  corporation,  partnership, 
joint  venture,  trust,  [or  other]  enterprise, 
or  non-profit  entity. 

[(f)]  (j)  ^y  repeal  or  modification  of 
the  foregoing  provisions  of  this  Section 
[5.1]  sh^  not  adversely  affect  any  right 
or  protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 


prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
after  a  written  claim  therefor  by  an 
indemnified  person  has  b^n  received 
by  Nasdaq,  the  indemnified  person  may 
file  suit  to  recover  the  unpaid  amount 
of  such  claim  and,  if  successful  in  whole 
or  in  part,  shall  be  entitled  to  be  paid 
the  expense  of  prosecuting  such  claim. 
In  any  such  action,  Nasdaq  shall  have 
the  burden  of  proving  that  the 
indemnified  person  is  not  entitled  to  the 
requested  indemnification  or 
advancement  of  expenses  under 
Delaware  law. 

Indemnification  Insurance 

Sec.  [5.2]7.2  [The  Corporation] 
Nasdaq  shall  have  power  to  purchase 
and  maintain  insurance  on  behalf  of  any 
person  who  is  or  was  a  [director] 
Director,  officer,  employee,  or  agent  of 
[the  Corporation]  Nasdaq,  or  is  or  was 
serving  at  the  request  of  [the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust  [or  other],  enterprise,  ornon-pkofit 
entity  against  any  liability  asserted 
against  [him  or  her]  such  person  and 
incurred  by  [him  or  her]  such  person  in 
any  such  capacity,  or  arising  out  of  [his 
or  her]  such  person’s  status  as  such, 
whether  or  not  [the  Corporation] 

Nasdaq  would  have  the  power  to 
indemnify  [him  or  her]  such  person 
against  such  liability  [under  the 
provisions  of  this  section]  hereunder. 

Article  [VI]  V7// 

Capital  Stock 

Sole  Stockholder 

Sec.  8.1  The  NASD  shall  be  the  sole 
stockholder  of  the  capital  stock  of 
Nasdaq. 

Certificates 

Sec.  [6.1]8.2  [Each]  The  stockholder 
[in  the  Corporation]  shall  be  entitled  to 
a  certificate  or  certificates  in  such  form 
as  shall  be  approved  by  the  Board  [of 
Directors],  certifying  the  number  of 
shares  of  capital  stoi^  in  [the 
Corporation]  Nasdaq  owned  by  [such] 
the  stockholder. 

Signatures 

Sec.  [6.2]8.3  (a)  Certificates  for 
shares  of  capital  stock  of  [the 
Corporation]  Nasdaq  shall  be  signed  in 
the  name  of  [the  Corporation]  Nasdaq 
by  two  officers  with  one  being  the  Cb^ 
of  the  Board,  the  President,  or  a  Vice 
President,  and  the  other  being  the 
Secretary,  the  Treasurer,  or  such  other 
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officer  that  may  be  authorized  by  the 
Board  [of  Directors].  Such  certificates 
may  be  sealed  with  the  corporate  [Seal] 
seal  of  [the  Corporation]  Nasdaq  or  a 
facsimile  thereof. 

(b)  If  any  such  certificates  are 
countersigned  by  a  transfer  agent  other 
than  [the  Corporation]  Nasdaq  or  its 
employee,  or  by  a  registrar  other  than 
[the  Corporation]  Nasdaq  or  its 
employee,  any  other  signature  on  the 
certificate  may  be  a  facsimile.  In  [case] 
the  event  that  any  officer,  transfer  ^ent, 
or  registrar  who  has  signed  or  whose 
facsimile  signature’ has  been  placed 
upon  a  certificate  shall  [have  ceased] 
cease  to  be  such  officer,  transfer  agent, 
or  registrar  before  such  certificate  is 
issued,  such  certificate  may  be  issued  by 
[the  Corporation]  Nasdaq  with  the  same 
effect  as  if  such  person  were  such 
officer,  transfer  agent,  or  registrar  at  the 
date  of  issue. 

Stock  Ledger 

Sec.  [6.3]8.4  (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
[the  Corporation]  Nasdaq  shall  be  kept 
by  the  Secretary  or  any  other  officer, 
employee,  or  agent  designated  by  the 
Bo^  [of  Directors].  Su^  record  shall 
show  the  name  and  address  of  the 
person,  firm,  or  corporation  in  which 
certificates  for  capital  stock  are 
registered,  the  munber  of  shares 
represented  by  each  such  certificate,  the 
date  of  each  such  certificate,  and  in  the 
case  of  certificates  which  have  been 
canceled,  the  date  of  cancellation 
thereof. 

(b)  [The  Corporation]  Nasdaq  shall 
be  entitled  to  treat  the  holder  of  reccnd 
of  shares  of  capital  stock  as  shown  on 
the  stock  ledger  as  the  owner  thereof 
and  as  the  person  entitled  to  vote  such 
shares  and  to  receive  notice  of  meetings, 
and  for  all  other  purposes.  [The 
Corporation]  Nasdaq  shall  not  be  bormd 
to  recognize  any  equitable  or  other 
claim  to  or  interest  in  any  share  of 
capital  stock  on  the  part  of  any  other 
person,  whether  or  not  [the  Corporation] 
Nasdaq  shall  have  express  or  other 
notice  thereof. 

Transfers  of  Stock 

Sec.  [6.4]8.5  (a)  The  Board  [of 
Directors]  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  wiffi  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  concerning  the  issuance,  transfer, 
and  registration  of  certificates  for  [share] 
shares  of  capital  stock  of  [the 
Corporation]  Nasdaq.  The  Board  [of 
Dir^ors]  may  appoint,  or  authorize  any 
principal  officer  to  appoint,  one  or  more 
transfer  agmts  or  one  or  more  transfer 
clerks  and  (me  or  more  registrars  and 


may  require  all  certificates  for  capital 
sto^  to  bear  the  signature  or  signatures 
of  any  of  them. 

(b)  Transfers  of  capital  stcxh  shall  be 
made  on  the  bcmks  of  [the  Corporation] 
Nasdaq  only  upon  delivery  to  [the 
Corporation]  Nasdaq  or  its  transfer 
agent  of:  (i)  a  written  direction  of  the 
registered  holder  named  in  the 
certificate  or  such  holder’s  attorney 
lawfully  (xmstituted  in  writing[,];  (ii)  the 
certificate  for  the  shares  of  capital  stock 
being  transferred],];  and  (iii)  a  written 
assignment  of  the  shares  of  capital  stocJc 
evidencad  thereby. 

Cancellation 

Sec.  [6.5]8.6  Each  cartificate  for 
capital  stodc  surrendered  to  [the 
Corporation]  Nasdaq  for  exchange  or 
transfer  shall  be  canceled  and  no  new 
certificate  or  certificates  shall  be  issued 
in  excdiange  for  any  existing  cartificate 
other  than  pursuant  to  [Sec.  6.6.  of  these 
By-Laws]  Section  8.7  imtil  sucdi  existing 
certificate  shall  have  been  cancaled. 

Lost,  Stolen,  Destroyed,  and  Mutilated 
Certificates 

Sec.  [6.6]8.7  In  the  event  that  any 
certificate  for  shares  of  capital  stcxdc  of 
[the  Corporation]  Nasdaq  shall  be 
mutilat^,  [the  Corporation]  Nasdaq 
shall  issue  a  new  certificate  in  placa  of 
such  mutilated  certificate.  In  [case]  the 
event  that  any  sucdi  cartificate  shall  be 
lost,  stolen,  or  destroyed  [the 
Corporation],  Nasdaq  may,  in  the 
discsation  of  the  BoaM  [of  Directors]  or 
a  conunittee  [designated]  appointed 
thereby  vrith  power  so  to  act,  issue  a 
new  cartificate  for  capital  stcxk  in  the 
placa  of  any  such  lost,  stolen,  or 
destroyed  cartificate.  The  applicant  for 
any  substituted  cartificate  or  certificates 
sh^  surrender  any  mutilated  certificate 
or,  in  the  case  of  any  lost,  stolen,  or 
destroyed  cartificate,  furnish 
satisfectory  proof  of  such  loss,  theft,  or 
destruchon  of  such  cartificate  and  of  the 
ownership  thereof.  The  Board  [of 
Directors]  or  such  committee  may,  in  its 
discnotion,  reqtiire  the  owner  of  a  lost  or 
destroyed  car^cate,  or  [his]  the 
owner’s  representatives,  to  furnish  to 
[the  Corporation]  Nasdaq  a  bond  with 
an  acxaptable  surety  or  sureties  and  in 
such  svim  as  will  be  sufficient  to 
indemnify  [the  Corporation]  Nasdaq 
against  any  claim  t^t  may  be  made 
against  it  cm  acxaunt  of  the  lost,  stolen, 
or  destroyed  cntificate  or  the  issuanca 
of  such  new  certificate.  A  new 
certificate  may  be  issued  without 
requiring  a  bcmd  when,  in  the  judgment 
of  the  Board  [of  Directors],  it  is  proper 
to  do  so. 


Fixing  of  Record  [Dates]  Date 

Sec.[6.7]8.6  The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  [  (a)  In  order  that  the 
Corporation  may  determine  the 
stodcholders  entitled  to  notice  of  or  to 
vote  at  any  meeting  of  stochholders  or 
any  adjommment  thereof,  ch*  to  express 
consent  or  dissent  to  corporate  achon  in 
writing  wdthout  a  meeting,  or  to  exercise 
any  ri^ts  with  respect  to  any  change, 
(inversion  or  exchange  of  stcxh,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Board  of  Directors  may  fix.  in 
advance,  a  record  date,  which  shall  not 
be  more  than  sixty  nor  less  than  ten 
days  before  the  date  of  any  meeting  of 
stockholders,  nor  more  than  sixty  days 
prior  to  any  other  achon.  Only  such 
stockholders  as  shall  be  stockholders  of 
record  on  the  date  so  fixed  shall  be 
entitled  to  notice  of  and  to  vote  at  such 
meeting  or  any  adjournment  thereof,  or 
to  give  such  consent  or  dissent,  or  to 
exerc^  such  rights  with  respect  to  any 
such  change,  conversion  or  exchange  of 
stock,  (XT  to  participate  in  any  such 
achon,  notwithstanding  the  transfer  of 
any  stexk  on  the  bcx)ks  of  the 
Corporatiem  after  any  recerd  date  so 
fixed.] 

[(b)  If  no  record  date  is  fixed  by  the 
Bo^  of  Directors: 

(i)  the  record  date  for  determining 
stockholders  entitled  to  notice  of  or  to 
vote  at  a  meeting  of  stcxkholders  shall 
be  at  the  cdose  of  business  on  the  day 
next  preceding  the  date  on  which  notice 
is  given,  or  if  notice  is  waived,  at  the 
(dose  of  business  on  the  day  next 
preceding  the  day  on  ^^ch  the  meeting 
is  held; 

(ii)  the  record  date  for  determining 
stcxkholders  entitled  to  express  consent 
to  corporate  achon  in  writing  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directors  is  necessary,  shall  be 
at  the  (dose  of  business  on  the  day  on 
whicdi  the  first  written  exmsent  is 
expressed:  and 

(iii)  the  record  date  for  detmnining 
stcxkholders  for  any  other  purpose  shall 
be  at  the  close  of  business  on  the  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.] 

[(c)  A  determination  of  stcxdffiolders 
of  recx>rd  entitled  to  notice  of  or  to  vote 
at  a  meeting  of  stcxdcholdMS  shall  apply 
to  any  adjournment  of  the  meeting; 
provided,  however,  that  the  Board  of 
Directexs  may  fix  a  new  record  date  for 
the  adjourned  meeting.] 

Articde  [Vn] /Y 
Miscellaneous  ProviskHis 
OMporate  Seal 

Sec.  l7.1]9.1  The  seal  of  [the 
Corporation]  Nasdaq  shall  be  cdrcular  in 
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form  and  shall  bear,  in  addition  to  any 
other  emblem  or  device  approved  by  the 
Board  [of  Directors],  the  name  of  [the 
Corporation]  Nasdaq,  the  year  of  its 
incorporation,  and  the  words 
“Corporate  Seal”  and  “Delaware[”].” 

The  seal  may  be  used  by  causing  it  to 
be  affixed  or  impressed,  or  a  facsimile 
thereof  may  be  reproduced  or  otherwise 
used  in  su^  manner  as  the -Board  [of 
Directors]  may  determine. 

Fiscal  Year 

Sec.  l7.2]9.2  The  fiscal  year  of  [the 
Corporation]  Nasdaq  shall  begin  the  1st 
day  of  January  in  each  year,  or  such 
other  month  as  the  Boa^  [of  Directors] 
may  determine  by  resolution. 

Waiver  ot  Notice 

Sec.  [7.3]9.3  (a)  Whenever  notice  is 
required  to  be  given  by  law,  the 
Restated  Certificate  of  Incorporation,  or 
these  By-Laws,  a  written  waiver  thereof, 
signed  by  the  person  or  persons  entitled 
to  such  notice,  whether  before  or  after 
the  time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  [stodcholders,  directors] 
stockholder.  Directors,  or  members  of  a 
committee  of  [directors]  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  the  express 
purpose  of  objecting,  at  the  beginning  of 
the  meeting,  to  the  transaction  of  any 
business  because  the  meeting  is  not 
lawfully  called  or  convened. 

Execution  of  Instruments,  Cimtracts, 

Etc. 

Sec.  [7A.\9.4  (a)  All  checks,  drafts, 
bills  of  exchange,  notes,  or  other 
obligations  or  orders  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
[the  Corporation]  Nasdaq  by  such 
officer  or  officers  or  person  or  persons[,] 
as  the  Board  [of  Dir^ors],  or  a  duly 
authorized  committee  thereof,  may  from 
time  to  time  designate.  Except  as 
otherwise  provided  by  law,  the  Board 
[of  Directors],  any  committee  given 
specific  authority  in  the  premises  by  the 
Board  [of  Directors],  or  any  committee 
given  authority  to  exercise  generally  the 
powers  of  the  Board  [of  Directors] 
during  intervals  between  meetings  of 
the  Board  [of  Directors],  may  authorize 
any  officer,  employee,  or  agent,  in  the 
name  of  and  on  behalf  of  [ffie 
Corporation]  Nasdaq,  to  enter  into  or 
execute  and  deliver  deeds,  bonds, 
mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 


authority  may  be  general  or  confined  to 
specific  instances. 

(b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  govenunental 
authority,  may  be  executed  in  the  name 
of  [the  Corporation]  Nasdaq  by  any 
principal  officer  or  subordinate  officer 
of  [the  Corporation]  Nasdaq,  or,  to  the 
extent  designated  for  such  purpose  ficm 
time  to  time  by  the  Board  [of  Directors], 
by  an  employee  or  agent  of  [the 
Corporation]  Nasdaq.  Such  designation 
may  contain  the  power  to  substitute,  in 
the  discretion  of  the  person  named,  one 
or  more  other  persons. 

Form  of  Records 

Sec.  [7.5]d.5  Any  records 
maintained  by  [the  Corporation]  Nasdaq 
in  the  regular  coiuse  of  business, 
including  its  stock  ledger,  books  of 
accoimt,  and  minute  books,  may  be  kept 
on.  or  be  in  the  form  of,  magnetic  tape, 
computer  disk,  or  any  other  information 
storage  device,  provided  that  the  records 
so  kept  can  be  converted  into  clearly 
legible  form  within  a  reasonable  time. 

Article  [Vlll]  X 

Amendments;  Emergency  By-Laws 
By  [Stockholders]  Stockholder 

Sec.  [8.1]i0.i  These  By-Laws  may  be 
altered,  amended,  or  repe^ed,  or  new 
By-Laws  may  be  adopt^,  at  any 
meeting  of  [stockholders  by  the  vote  of 
the  holders  of  not  less  than  a  majority 
of  the  outstanding  shares  of  stock 
entitled  to  vote  thereat]  the  stockholder, 
provided  that,  in  the  case  of  a  special 
meeting,  notice  that  an  amendment  is  to 
be  considered  and  acted  upon  shall  be 
inserted  in  the  notice  or  waiver  of  notice 
of  said  meeting. 

By  DirectcMrs 

Sec.  [8.2]  10.2  To  the  extent 
permitted  by  the  Restated  Certificate  of 
Incorporation,  these  By-Laws  may  be 
alter^,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopt^,  at  any  regular 
or  special  meeting  of  the  Board  [of 
Dir^ors]  by  a  resolution  adopted  by  a 
vote  of  a  majority  of  the  whole  Board  [of 
Directors]. 

Emergency  By-Laws 

Sec.  [8.3]10.d  The  Board  [of 
Directors]  may  adopt  emergency  By- 
Laws  subject  to  rep^  or  change  by 
action  of  the  [stoc^olders]  stockholder 
which  shall,  notwithstanding  any 
different  provision  of  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  be  operative  during  any 
emergency  resulting  from  any  nuclear  or 


atomic  disaster,  an  attack  on  the  United 
States  or  on  a  locality  in  which  [the 
Corporation]  Nasdaq  conducts  its 
business  or  customarily  holds  meetings 
of  the  Board  [of  Directors  or 
stockholders]  or  the  stockholder,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  which  a  quorum 
of  the  Board  [of  Directors]  or  a 
committee  thereof  cannot  readily  be 
convened  for  action.  Such  emergency 
By-Laws  may  make  any  provision  that 
may  be  practicable  and  necessary  [for] 
under  the  circumstances  of  the 
emergency. 

*  *  *  *  *  * 

Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries 

I.  NASD,  Inc. 

The  NASD,  Inc.  (referenced  as 
“NASD”),  the  Registered  Section  15A 
Association,  is  the  parent  company  of 
the  wholly-owned  Subsidiaries  NASD 
Regulation,  Inc.  (referenced  individually 
as  (”NASDR”)]”NASD  Regulation”)  and 
The  Nasdaq  Stock  Market,  Inc. 
(referenced  individually  as  “Nasdaq”) 
(referenced  collectively  as  the 
“Subsidiaries”).  The  term  “Association” 
shall  refer  to  the  NASD  and  the 
Subsidiaries  collectively. 

A.  Governors,  Directors  and  Committee 
Members 

The  terms  “Industry  Governors,” 
“Non-Industry  Governors,”  “Public 
Governors,”  “Industry  Directors,”  “Non- 
Industry  Directors,”  “Public  Directors,” 
“Industry  committee  members,”  “Non- 
Industry  committee  members,”  and 
“Public  committee  members,”  as  used 
herein,  shall  have  the  meaning  set  forth 
in  the  By-Laws  of  the  NASD,  NASD 
Regulation  and  Nasdaq,  as  applicable. 
[following  definitions  are  applicable  to 
Governors  of  the  NASD,  Directors  of  the 
Subsidiaries,  and  Members  of 
Committees  of  the  NASD  and  the 
Subsidiaries. 

1.  “Industry”  Governors,  Directors  or 
Committee  Members  shall  include  (a) 
officers,  directors  and  employees  of 
brokers  and  dealers  and  persons  who 
have  been  employed  in  any  such 
capacity  at  any  time  within  the  prior 
th^  years;  and  (b)  persons  who  have 
consulting  or  employment  relationships 
with  or  provided  professional  services 
to  the  Association  and  persons  who 
have  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years. 

2.  “Non-mdustry”  Governors, 
Directors  or  Committee  Members  shall 
be  (a)  Public  Governors;  (b)  officers  and 
employees  of  issuers  of  securities  listed 
on  TTie  Nasdaq  Stock  Maricet  or  traded 
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in  the  over-theKK)unter  market;  (c) 
persons  affiliated  with  brokers  and 
dealers  that  operate  solely  to  assist  the 
securities-related  activities  of  the 
business  of  non-member  affiliates  (such 
as  a  broker  or  dealer  established  to  (i) 
distribute  an  affiliate’s  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  (ii)  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate);  (d)  employees  of 
an  entity  that  is  affiliated  with  a  broker 
or  dealer  that  does  not  account  for  a 
material  portion  of  the  revenues  of  the 
consolidated  entity,  and  who  are 
primarily  engaged  in  the  business  of  the 
non-member  entity;  and  (e)  other 
individuals  who  would  not  be  Industry 
Governors,  Directors  or  Committee 
Members. 

3.  “Public”  Governors,  Directors  or 
Committee  Members  shall  be  non¬ 
industry  persons  who  have  no  material 
business  relationship  with  a  broker, 
dealer  or  the  Association.] 

B.  Functions  and  Authority  of  the 
NASD 

The  NASD  shall  have  ultimate 
responsibility  for  the  rules  and 
regulations  of  the  Association  and  its 
operation  and  administration.  As  set 
forth  below  in  Sections  n.A.  and  III.A., 
the  NASD  has  delegated  certain 
authority  and  functions  to  its 
[subsidiaries]  Subsidiaries.  Actions 
taken  pursuant  to  delegated  authority, 
however,  remain  subject  to  review, 
ratification  or  rejection  by  the  NASD 
Board  in  accordmce  with  procedures 
established  by  that  Board.  Any  function 
or  responsibility  as  a  registered 
securities  association  under  the 
Securities  Exchange  Act  of  1934  (“Act”), 
or  as  set  forth  in  the  [articles  of 
incorporation]  Restated  Certificate  of 
Incorporation  or  the  by-laws  is  hereby 
reserved,  except  as  expressly  delegate 
to  the  [suhsidiaries]  Subsidiaries.  In 
addition,  the  NASD  expressly  retains 
the  following  authority  and  functions: 

1.  To  exercise  overall  responsibility 
for  ensuring  that  the  Association’s 
statutory  and  self-regulatory  obligations 
and  functions  are  fulffiled. 

2.  To  delegate  authority  to  the 
Subsidiaries  to  take  actions  on  behalf  of 
the  NASD. 

3.  To  elect  the  Subsidiary  Boards  of 
Directors. 

4.  To  review  the  rulemaking  and 
disciplinary  decisions  of  the 
Subsidiaries  (See  Sections  [n.C.]  n.B. 
and  [in.C]  in.B.  below). 

5.  To  coordinate  actions  of  the 
Subsidiary  Boards  as  necessary. 

6.  To  resolve  any  disputes  between 
the  Subsidiaries. 

7.  To  administer  common  overhead 
and  technology  of  the  Subsidiaries. 


8.  To  administer  the  Office  of  Internal 
Review  as  provided  in  Section  [U).4] 

1. C.4.  below. 

9.  To  manage  external  Association 
relations  on  major  policy  issues. 

10.  To  direct  the  Subsidiaries  to  take 
action  necessary  to  effectuate  the 
purposes  and  functions  of  the 
Association. 

[C.  Board  of  Governors 

1.  Composition:  The  NASD  Board  of 
Governors  (“NASD  Board”)  shall  be 
composed  of  at  least  Nine  (9)  and  no 
more  than  Thirteen  (13)  Governors,  a 
majority  of  whom  shall  be  Non-industry 
(including  at  least  Two  (2)  Public 
Governors).  The  Chief  Executive  Officer 
(“CEO”)  of  NASD  shall  be  a  Governor. 

In  the  event  that  the  NASD  Board  shall 
consist  of  Eleven  (11)  or  more 
Governors,  at  least  Three  (3)  shall  be 
Public  Governors. 

2.  Election  Procedvires 

a.  Commencing  with  the  selection  of 
Governors  to  take  office  in  April  of 
1997,  Governors  (except  the  CEO  of 
NASD)  shall  be  elected  by  a  majority 
vote  of  those  members  of  the  NASD 
casting  ballots  on  a  slate  of  nominees 
presented  to  the  NASD  membership  by 
the  National  Nominating  Committee  for 
election  by  secret  ballot. 

b.  National  Nominating  Committee. 

(1)  The  National  Nominating 

Committee  shall  be  composed  of  at  least 
Six  (6)  and  not  more  than  Nine  (9) 
members,  equally  balanced  between 
Industry  and  Non-industry  Committee 
Members  (including  at  least  Two  (2) 
Public  Committee  Members).  In  the 
event  that  the  Nominating  Committee 
shall  consist  of  Seven  (7)  or  more 
members  at  least  Three  (3)  shall  be 
Public  Committee  Members.  If  at  any 
time  there  shall  be  an  odd  number  of 
members  of  the  National  Nominating 
Committee,  Non-industry  Committee 
Members  shall  be  in  the  majority.  No 
officer  or  employee  of  the  Association 
shall  serve  as  a  member  of  the  National 
Nominating  Committee  in  anjLvoting  or 
non-voting  capacity.  Two  members  of 
the  Natio^  Nominating  Committee 
shall  be  selected  by  each  of  the 
Subsidiaries  and  the  NASD.  No  more 
than  three  of  the  Committee  Members 
and  no  more  than  two  of  the  Industry 
Committee  Members  shall  be  current 
members  of  the  NASD  Board  or  of  the 
Board  of  Directors  of  one  of  the 
Subsidiaries  (collectively  the 
“Association  Boards”).  Any  member  of 
the  National  Nominating  Committee 
who  is  a  cvurrent  member  of  any 
Association  Board  shall  be  in  his/her 
final  year  of  service  on  any  Association 
Board. 


(2)  Members  of  the  National 
Nominating  Committee  shall  be 
appointed  annually  by  the  NASD  Board 
and  may  be  removed  for  cause  by  a 
majority  vote  of  the  NASD  Board. 

(3)  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  one  or  more  nominees  for  each 
vacant  or  new  Governor  position,  and 
for  each  Director  position  on  the  Boards 
of  Directors  of  the  Subsidiaries. 

3.  Contested  Elections 

a.  A  candidate  for  the  NASD  Board 
who  has  not  been  nominated  pursuant 
to  Section  2.b(3)  above  may  be 
nominated  by  petition,  for  the  term  of 
office  specified  by  the  Board  for  the 
vacant  govemorslup,  if  the  candidate 
presents  duly  executed  petitions  to  the 
National  Nominating  Committee 
demonstrating  that  such  candidate  has 
the  support  of  Two  (2)  percent  of  the 
membm  of  the  NASD. 

b.  A  candidate  for  the  NASD  Board 
may  be  included  on  the  ballot  only  if 
the  Committee  certifies  that  the 
candidate’s  petitions  are  duly  executed 
by  the  requisite  number  of  members  of 
the  NASD  and  that  the  candidate  meets 
the  qiudificaticms  for  the  position  to  be 
filled,  as  defined  in  Section  LA.  above. 

4.  Term  of  Office 

a.  Each  Governor  shall  hold  office  for 
a  term  of  not  more  than  three  years,  or 
until  a  successor  is  elected  and 
qualified,  or  until  death, 
ffisqualification,  resignation,  or  removal. 
Except  as  provided  in  paragraph  (b)  and 
(c).  Governors  may  not  serve  more  than 
two  consecutive  terms  of  office  on  any 
Association  Board. 

b.  The  CEO  of  the  NASD  shall  serve 
as  a  member  of  the  NASD  Board  until 

a  successor  is  selected  and  qiialified,  or 
until  death,  resignation, 
disqualification,  or  removal. 

c.  Where  a  Governor  is  appointed  to 
fill  a  term  of  less  than  one  year,  such 
Governor  shall  not  be  precluded  fiom 
serving  two  additional  terms  of  office. 

5.  Vacancies 

a.  If  a  Governor  position  becomes 
vacant  before  the  expiration  of  the 
Governor’s  term  of  office,  the  National 
Nominating  Committee  shall 
recommend,  and  the  NASD  Board  shall 
elect  by  majority  vote  of  the  remaining 
Governors,  a  person  satisfying  the 
criteria  for  a  Governor  position  of  the 
type  (Industry,  Non-industry  or  Public), 
vacated  as  defined  in  Section  LA.  above, 
unless  such  Governor  has  a  remaining 
term  of  office  of  no  more  than  six 
months,  in  which  case  no  replacement 
will  be  required. 
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b.  If  a  Governor  no  longer  satisfies  the 
criteria  for  the  category  in  which  he  or 
she  was  elected  (Industry,  Non-industry 
or  Public)  and  has  a  remaining  term  of 
office  of  more  than  six  months,  such 
Governor  shall  be  automatically 
removed  fiorn  office  \mless  the 
remaining  members  of  the  NASD  Board 
determine  otherwise  by  a  majority  vote 
and  the  failiue  to  remove  the  Governor 
does  not  affect  the  proportional 
representation  set  forth  in  Section  I.C.I. 
above. 

D.  Audit  Committee 

1.  The  Audit  Committee  shall  be  a 
conunittee  of  the  NASD  Board  and  shall 
include  the  following  functions; 

a.  To  ensvue  the  existence  of  adequate 
controls  and  the  integrity  of  the 
financial  reporting  process  of  the 
Association. 

b.  To  recommend  to  the  NASD  Board, 
and  to  monitor  the  independence  and 
performance  of,  the  certified  public 
accoimtants  retained  as  outside  auditors 
by  the  NASD. 

c.  To  direct  and  oversee  all  the 
activities  of  the  Association’s  internal 
review  function,  including  but  not 
limited  to  management’s  responses  to 
the  internal  review  function. 

2.  Composition:  The  Audit  Committee 
shall  be  composed  of  Four  (4)  or  Five  (5) 
members  of  the  NASD  Board,  none  of 
whom  are  officers  or  employees  of  the 
Association.  The  Committee  shall 
include  at  least  one  Public  Committee 
Member  who  shall  serve  as  Chairperson 
of  the  Committee.  The  Committee  shall 
have  no  more  than  two  Industry 
Committee  Members.  If  the  Committee 
shall  have  Four  (4)  members  it  shall 
have  not  more  than  One  (1)  Industry 
Committee  Member.  In  the  event  thiat 
the  size  of  the  NASD  Board  shall  at  any 
time  consist  of  Eleven  (11)  or  more 
members,  the  Audit  Committee  shall 
include  Two  (2)  Public  Committee 
Members.  In  addition,  each  Subsidiary 
shall  designate  a  Public  Member  of  its 
Board  as  a  liaison  to  the  Audit 
Committee.  The  Audit  Committee  may 
consult  with  that  person  on  issues 
relating  to  the  functions  of  the 
Subsidiary,  but  neither  the  liaison  nor 
any  officer  or  employee  of  the 
Association  shall  serve  on  the  Audit 
Committee  in  any  voting  or  non-voting 
capacity. 

3.  No  member  of  the  Audit  Committee 
shall  participate  in  the  consideration  or 
decision  of  any  matter  relating  to  a 
particular  NASD  member,  company  or 
individual  if  he  or  she  has  a  material 
interest  in,  or  a  professional,  business  or 
personal  relationship  with,  that 
member,  company  or  individual  or  if 
such  participation  shall  create  an 


appeeirance  of  impropriety.  Committee 
members  shall  consult  with  the  General 
Counsel  of  NASD  to  determine  if  recusal 
is  necesseuy.  In  the  event  that  a  member 
of  the  Committee  is  recused  from 
consideration  of  a  matter,  any  decision 
on  the  matter  shall  be  by  a  vote  of  a 
majority  of  the  remaining  members  of 
the  Committee. 

4.  Office  of  Internal  Review:  The 
Audit  Committee  shall  have  exclusive 
authority:  (a)  to  hire  or  terminate  the 
Director  of  Internal  Review,  (b)  to 
determine  the  compensation  of  the 
Director  of  Internal  Review,  and  (c)  to 
determine  the  budget  for  the  Office  of 
Internal  Review.  The  Office  of  Internal 
Review  shall  report  directly  to  the  Audit 
Committee.  The  Audit  Committee  may, 
in  its  discretion,  direct  that  the  Office  of 
Internal  Review  also  report  to  senior 
management  of  the  NASD  on  matters  it 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversi^t  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function.] 

C. [E.]  Management  Compensation 
Committee 

1.  The  Management  Compensation 
Committee  shall  be  a  Committee  of  the 
NASD  Board  and  shall  have  the 
following  functions;  To  consider  and 
recommend  compensation  policies, 
programs,  and  practices  for  employees 
of  the  Association. 

2.  Composition:  The  Management 
Compensation  Committee  shall  be 
composed  of  [Four  (4)]  four  or  more 
[Members]  members  of  the  NASD  Board, 
equally  balanced  between  Industry  and 
Non[-industry]-/ndustiy  Governors.  If  at 
any  time  there  shall  be  an  odd  number 
of  members  of  the  Management 
Compensation  Committee,  Non[- 
industry  Committee  Members] -/ndustiy 
committee  members  shall  be  in  the 
majority. 

D. [F.]  Access  to  and  Status  of  Officers, 
Directors,  Employees,  Books,  Records, 
and  Premises  of  Subsidiaries 

Notwithstanding  the  delegation  of 
authority  to  the  Subsidiaries,  as  set  forth 
in  Sections  n.A.  and  in.A.  below,  the 
staff,  books,  records,  and  premises  of  the 
Subsidiaries  are  the  staff,  books, 
records,  and  premises  of  the  NASD 
subject  to  oversight  pursuant  to  the 
[Securities  Exchange  Act  of  1934 
(“Act”)]  Act,  and  all  officers,  directors, 
employees,  and  agents  of  the 
Subsidiaries  are  officers  [and],  directors, 
employees,  and  agents  of  the  NASD  for 
purposes  of  the  Act. 


n.  NASD  Regvdation,  Inc. 
[“NASDR”)](“iVASD  Regulation’') 

A.  Delegation  of  Fimctions  and 
Authority 

1.  The  NASD  hereby  delegates  to  [the 
NASDR  and  the  NASDR]  NASD 
Regulation  and  NASD  Regulation 
assumes  the  following  responsibilities 
o/and  functions  as  a  registered 
securities  association: 

a.  To  establish  rules  and  regulations 
for  NASD  members  including,  but  not 
limited  to  fees  [and],  membership 
requirements  [and  the  Code  of 
Arbitration  and  Mediation  Procedure.], 
and  arbitration  procedures. 

b.  To  determine  Association  policy, 
including  developing  and  adopting 
necessary  or  appropriate  rule  changes, 
relating  to  the  business  and  sales 
practices  of  NASD  members  and 
associated  persons  with  respect  to,  but 
not  limited  to,  (i)  arbitration  of  disputes 
among  and  between  NASD  members, 
associated  persons  and  customers,  (ii) 
public  and  private  sale  or  distribution  of 
securities  including  imderwriting 
arrangements  and  compensation,  (iii) 
financial  responsibility,  (iv) 
qualifications  for  NASD  membership 
and  association  with  NASD  members, 

(v)  clearance  and  settlement  of 
securities  transactions,  (vi)  NASD 
member  advertising  practices,  (vii) 
administration,  interpretation  and 
enforcement  of  Association  rules,  (viii) 
administration  and  enforcement  of 
Mimicipal  Securities  Rulemaking  Board 
(“MSRB”)  rules,  the  federal  secinities 
laws,  and  other  laws,  rules  and 
regulations  the  Association  has  the 
authority  to  administer  or  enforce,  and 
(ix)  standtutls  of  proof  for  violations  and 
sanctions  impost  on  NASD  members 
and  associated  persons  in  connection 
with  disciplinary  actions. 

c.  To  take  necessary  or  appropriate 
action  to  assiue  compliance  with 
Association  policy.  Association  and 
MSRB  rules,  the  federal  securities  laws, 
and  other  laws,  rules  and  regulations 
the  Association  has  the  authority  to 
administer  or  enforce,  through 
examination,  surveillance,  investigation, 
enforcement,  disciplinary,  and  other 
programs. 

d.  To  administer  programs  and 
systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members’  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
markets  operated  by  The  Nasdaq  Stock 
Market,  the  third  market  for  securities 
listed  on  a  registered  exchange,  and  the 
over[-]-the[-]-counter  market. 

e.  To  examine  and  investigate  NASD 
members  and  associated  persons  to 
determine  if  they  have  violated 
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Association  or  MSRB  rules,  the  federal 
securities  laws,  and  other  laws,  rules, 
and  regulations  the  Association  has  the 
authority  to  administer,  interpret  (or 
enforce.  ],  or  enforce. 

f.  To  establish  and  maintain 
procedures  for  the  consideration  and 
determination  regarding  complaints  by 
members,  associated  persons,  and 
members  of  the  public  who- request 
investigpitive  or  disciplinary  actions  by 
the  Association. 

g.  To  administer  Association 
enforcement  and  disciplinary  programs, 
including  investigation,  adjudication  of 
cases  and  the  imposition  of  fines  and 
other  sanctions. 

[g]  h.  To  administer  the  Association’s 
office  of  professional  hearing  officers. 

[h]  j.  To  conduct  arbitrations, 
mediations,  and  other  dispute 
resolution  programs. 

[i]  /.  To  conduct  qualification 
examinations  and  continuing  education 
programs. 

[j]  k.  To  operate  the  Central 
Registration  Depository[(“CRD”)]. 

[k]  1.  To  determine  whether  applicants 
for  NASD  membership  have  met  the 
requirements  for  membership 
established  by  the  Association. 

[l]  m.  To  place  restrictions  on  the 
business  activities  of  NASD  members 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  federal 
securities  laws. 

[m]  n.  To  determine  whether  persons 
seeking  to  register  as  associated  persons 
of  NASD  members  have  met  such 
qualifications  for  registration  as  may  be 
established  by  the  Association, 
including  whether  statutorily 
disqualified  persons  will  be  permitted 
to  associate  with  particular  NASD 
members  and  the  conditions  of  such 
association. 

[n]  o.  To  oversee  all  District  Office 
activities. 

[o]  p.  To  establish  the  annual  budget 
and  business  plan  for  [NASDR.]  NASD 
Regulation. 

[p]  q.  To  determine  allocation  of 
[NASDR]  NASD  Regulation  resources. 

[q]  r.  To  establish  and  assess  fees  and 
other  charges  on  NASD  members, 
persons  associated  with  NASD 
members,  and  others  using  the  services 
or  facilities  of  [NASDR.]  NASD 
Regulation. 

[r]  s.  To  manage  external  relations  on 
enforcement,  regulatory,  and  other 
policy  issues  with  Congress,  the 
Securities  and  Exchange  Commission 
[(“SEC”)]['"Comjnissjo7i”J,  state 
regulators,  other  self-regulatory 
organizations,  business  groups,  and  the 
public. 


t.  To  operate  Stockwatch  in 
conjunction  with  Nasdaq  pursuant  to 
Section  IV. 

2.  All  action  taken  pursuant  to 
authority  delegated  pursuant  to  (1)  shall 
be  subject  to  the  review,  ratification,  or 
rejection  by  the  NASD  Board  in 
accordance  with  procedures  established 
by  the  NASD  Board. 

[B.  Board  of  Directors 

1.  Subsequent  to  January  of  1997,  the 
NASDR  Board  of  Dhectors  (“NASDR 
Board")  shall  be  composed  of  at  least 
Twenty-one  (21)  and  no  more  than 
Twenty-five  (25)  Directors.  The 
President  of  NASDR  shall  be  a  member 
of  the  NASDR  Board  and  the  remaining 
members  shall  be  equally  balanced 
between  Industry  and  Non-indvistry 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  the  Directors 
other  than  the  President  shall  be  Non¬ 
industry.  The  NASDR  Board  shall 
include  Seven  (7)  representatives  of 
NASD  members  representing 
geographical  regions  defined  by  the 
NASDR  Board,  and  at  least  Three  (3)  at- 
large  industry  representatives.  The 
NASDR  Boai^  shall  include  at  least  Ten 
(10)  Non-industry  Directors,  including 
at  least  Three  (3)  Public  Directors.  In  ffie 
event  that  the  NASDR  Board  shall 
consist  of  more  than  Twenty-two  (22) 
Members,  at  least  Four  (4)  shall  be 
Public  Directors.  The  NASDR  Board 
shall  include  representatives  of  an 
issuer  of  investment  company  shares  or 
an  affiliate  of  such  an  issuer  and  an 
insurance  company  or  an  affiliated 
NASD  member.  The  CEO  of  NASD  shall 
be  an  ex-officio  non-voting  member  of 
the  NASDR  Board. 

2.  Election  Procedures 

a.  The  National  Nominating 
Committee  shall  propose  tome  NASD 
Board  nominees  for  each  position  on  the 
NASDR  Board. 

b.  The  Seven  (7)  Industry  Members  of 
the  NASDR  Board  shall  be  nominated 
by  Regional  Nominating  Committees  for 
consideration  by  the  National 
Nominating  Committee.  A  Regional 
Nominating  Committee  shall  consist  of 
equal  numbers  of  members  firom  each 
district  comprising  the  regions  and 
members  shall  be  selected  by  the 
District  Committee  for  that  District. 

c.  Any  officer,  director  or  employee  of 
a  NASD  member  who  has  not  otherwise 
been  nominated  by  the  Regional 
Nominating  Committee  may  seek 
nomination  if  the  candidate  presents 
duly  executed  petitions  to  the  Regional 
Nominating  Committee  for  the 
appropriate  geographical  region 
demonstrating  that  such^^andidate  has 


the  support  of  at  least  Ten  (10)  percent 
of  the  NASD  members  in  t^t  region. 

The  Regional  Nominating  Committee 
shall  submit  the  names  of  its  nominees 
and  of  all  the  candidates  presenting 
qualifying  petitions  to  the  members  in 
that  region  for  nomination  by  secret 
ballot.  The  Regional  Nominating 
Committee  sh^  nominate  to  the 
National  Nominating  Committee  the 
candidate  receiving  the  most  votes. 

d.  Terms  of  Office  and  Vacancies:  The 
terms  of  office  of  Directors  and  the 
procediires  for  the  filling  of  vacancies 
shall  be  the  same  as  those  set  forth 
under  Section  LC4.  and  5.  above.) 

[C.  NASDR]  B.  NASD  ReffjJation  Board 
Procedures 

1.  [Disciplinary  Actions — ]Any  initial 
disciplinary  decision  of  the  Association, 
including  dismissals,  may  be  appealed 
to  [the  NBCC  within  15  calendu  days,] 
or  called  for  review  by  the  NBCC 
[within  45  calendar  days,  as]  in 
accordance  with  the  procedures  set 
forth  in  the  [Code  of  Procedure.  A]  Rules 
of  the  Association.  Any  disciplinary 
decision  of  the  NBCC  and  any  decision 
of  the  NBCXJ  with  respect  to  statutory 
disqualification  may  be  called  for 
review  by  [any  member  of  the  NASDR 
Board  not  later  than  its  meeting  next 
following  the  NBCCs  decision.  A]  the 
NASD  Regulation  Board  in  accordance 
with  the  procedures  set  forth  in  the 
Rules  of  the  Association.  Any 
disciplinary  decision  of  the  NBCC  or 
[the  NASDR  Board]  NASD  Regulation 
Board  and  any  decision  of  the  NBCC  or 
NASD  Regulation  Board  with  respect  to 
statutory  disqualification  may  be  called 
for  review  by  [any  member  of  the  NASD 
Board  not  Iqter  than  its  meeting  next 
following  the  decision  of  the  NBCC  or 
NASDR  Board  but  which  is  15  calendar 
days  or  more  foUowing  the  decision  of 
the  NBCC  or  NASD  Board.  Any 
disciplinary  decision  not  app^ed  or 
called  for  review  shall  become  the  final 
action  of  the  Association  upon  the 
expiration  of  the  time  allowed  for 
appeal  or  call  for  review]  the  NASD 
Board  in  accordance  with  the 
procedures  set  forth  in  the  Rules  of  the 
Association.  A  respondent  has  the  right 
to  appeal  a  final  action  of  the 
Association  taken  by  the  NBCC, 

[NASDR  or  NASD  to  the  SEC.]  NASD 
Relation  or  NASD  to  the  Commission. 

12.  Statutory  Disqualification 
Decisions — ^Any  decision  of  the  NBCC 
vrith  respect  to  statutory  disqualification 
may  be  called  for  review  by  any  member 
of  the  NASDR  Board  not  later  than  its 
meeting  next  following  the  NBCC’s 
decision.  A  decision  of  the  NBCC  or  the 
NASDR  Board  may  be  called  for  review 
by  any  member  of  the  NASD  Board  not 
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later  than  its  meeting  next  following  the 
decision  of  the  NBCC  or  NASDR  Board 
but  which  is  15  calendar  days  or  more 
following  the  decision  of  the  NBCXH  or 
the  NASDR  Boiird.  Any  decision  that  is 
not  called  for  review  shall] 

2.  Rule  Filings — Any  rule  change 
adopted  by  the  NASD  Regulation  Board 
that  imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  that  the  NASD  Regulation 
Board  refers  to  the  NASD  Boa^  because 
in  the  view  of  the  NASD  Regulation 
Board  it  raises  significant  policy  issues 
shall  be  reviewed  and  ratified  by  the 
NASD  Board  before  becoming  Ae  final 
action  of  the  Association.  If  the  NASD 
Regulation  Board  does  not  refer  a  rule 
chcmgfi  to  the  NASD  Board  for  review, 
the  NASD  Regulation  Board  action  will 
become  the  f^al  action  of  the 
Association  [upon  expiration  of  the  time 
allowed  for  appeal  or  call  for  review.  A 
respondent  has  the  right  to  appeal  a 
final  action  of  the  Association  taken  by 
the  NBCX:,  NASDR  or  NASD  to  the  SEC. 

3.  Rule  Filings — ^Any  rule  change 
adopted  by  the  NASDR  Board  that 
imposes  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  that  the  NASDR  Board 
refers  to  the  NASD  Board  becaiise  in  the 
view  of  the  NASDR  Board  it  raises 
significant  policy  issues  shall  be 
reviewed  and  ratified  by  the  NASD 
Board  before  becoming  the  final  action 
of  the  Association.  If  the  NASDR  Board 
does  not  refer  a  rule  change  to  the 
NASD  Board  for  review,  the  NASDR 
Board  action  will  become  the  final 
action  of  the  Association]  unless  called 
for  review  by  any  member  of  the  NASD 
Board  not  later  than  its  meeting  next 
foUowdng  the  [NASDR]  NASD 
Regulation  Board’s  action  but  which  is 
15  calendar  days  or  more  following  the 
action  of  the  [NASDR  Board.]  NASD 
Regulation  Board.  Notwithstanding  the 
15  day  requirement,  the  NASD  Board 
may  determine  it  is  advisable  to  call  or 
not  call  for  review  any  rule  change 
within  the  15  calendar  day  period 
following  the  decision  of  the  NASD 
Regulation  Board.  During  the  process  of 
developing  rule  proposals,  [NASDR] 
NASD  Regulation  staff  shall  consult 
with  and  seek  the  advice  of  Nasdaq  staff 
before  presenting  any  rule  proposal  to 
the  [NASDR  Bo^d.]  NASD  Regulation 
Board. 

[4.  Notwithstanding  the  reqriirements 
set  forth  in  paragrapl^  1  through  3  of 
this  Section,  the  NASD  Board  may 
determine  it  is  advisable  to  call  or  not 
call  for  review  any  disciplinary  action, 
statutory  disqualification  decision,  or 
rule  chwge  within  the  15  calendar  day 
period  following  the  decision  of  the 


NBCC  or  the  NASDR  Board,  as 
applicable. 

D]  C.  Supplemental  Delegation 
Regarding  [the  Formation  of 
Committees]  Committees 

[1.  The  NASDR  board  may  designate 
one  or  more  committees  and  delegate  to 
such  committees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  NASDR  Board  in 
carrying  out  the  functions  and  authority 
delegated  to  the  NASDR  by  the  NASD. 
Such  delegations  shall  be  in 
conformance  with  law,  the  charter  and 
the  by-laws  and  the  requirements  as  set 
forth  below  as  part  of  tMs  Plan  of 
Allocation  and  Delegation.  Any  action 
taken  by  a  committee  pursuant  to 
delegated  authority  shall  be  subject  to 
review,  ratification  or  rejection  by  the 
NASDR  Board  in  accortWce  with 
procediues  established  by  the  NASDR 
Board.] 

1.  Market  Regulation  Committee 

[(a)  National  Business  Conduct 
Committee — A  National  Business 
Conduct  Committee  may  be  created  for 
the  piupose  of:  ] 

a.  The  Market  Regulation  Committee 
shall  advise  the  NASD  Regulation  board 
on  regulatory  proposals  and  industry 
initiatiyes  relating  to  quotations, 
execution,  trade  reporting  the  trading 
practices;  advise  the  NASD  Regulation 
Board  in  its  administration  of  programs 
and  systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members'  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
markets  operated  by  The  Nasdaq  Stock 
Market,  the  third  market  for  securities 
listed  on  a  registered  exchange,  and  the 
over-the-counter  market;  provide  a  pool 
of  panelists  for  those  hearing  panels 
that  the  Chief-Hearing  Officer  or  his  or 
her  designees  determines  should 
include  a  member  of  the  Market 
Regulation  Committee  pursuant  to  the 
Rules  of  the  Association;  participate  in 
the  training  of  hearing  panelists  on 
issues  relating  to  quotations,  executions, 
trade  reporting,  and  trading  practices; 
and  review  the  recommend  to  the 
National  Business  Conduct  Committee 
changes  to  the  Association’s  Sanction 
Guidelines. 

[(i)  Hearing  and  deciding  appeals  of 
initial  disciplinary  decisions  of  the 
Association. 

(ii)  Considering  and  recommending  to 
the  NASDR  Board  policy  and  rule 
changes  relating  to  the  business  and 
sales  practices  of  NASD  members  and 
associated  persons. 

(iii)  Considering  and  recommending 
Association  enforcement  policies. 


including  policies  with  respect  to  fines 
and  other  sanctions. 

(b)  The  NBCC  shall  be  composed  of  at 
least  Eight  (8)  members  of  the  NASDR 
Board  equally] 

b.  The  NASD  Regulation  Board  shall 
appoint  the  Market  Regulation 
Committee  by  resolution.  The  members 
of  the  Market  Regulation  Committee 
shall  be  balanced  between  Industry  and 
Non-Industry  committee  members. 
[industry  Conunittee  Members 
(including  at  least  one  Public  Member). 

If  at  any  time  there  shall  be  an  odd 
number  of  Conunittee  Members,  a 
majority  of  the  Members  shall  be  Non¬ 
industry.  Each  NBCC  Member  shall  be 
elected  to  serve  a  one-year  term.] 

[2.  Other  Committees — ^With  respect 
to  any  other  committees  that  may  be 
formed  pursuant  to  this  Section  D  for 
purposes  other  than  those  set  forth  in  (1) 
above,  such  committee  shall  be  created 
in  accordance  with  the  by-laws  by 
resolution  or  resolutions  adopted  by  a 
majority  of  the  whole  NASDR  Board.] 

2.  National  Arbitration  and  Mediation 
Committee 

a.  The  National  Arbitration  and 
Mediation  Committee  shcdl  have  the 
powers  and  authority  pursuant  to  the 
Rules  of  the  Association  to  advise  the 
NASD  Regulation  Board  on  the 
development  and  maintenance  of  an 
equitable  and  efficient  system  of  dispute 
resolution  that  will  equally  serve  the 
needs  of  public  investors  and 
Association  members,  to  monitor  rules 
and  procedures  governing  the  conduct 
of  dispute  resolution,  and  to  have  such 
other  powers  and  authority  as  is 
necessary  to  effectuate  the  purposes  of 
the  Rules  of  the  Association. 

b.  The  NASD  Regulation  Board  shall 
appoint  the  National  Arbitration  and 
M^iation  Committee  by  resolution.  The 
members  of  the  Nation^  Arbitration 
and  Mediation  Committee  shall  be 
equally  balanced  between  Industry  and 
Non-Industry  committee  members. 

m.  Delegation  to  Nasdaq 

A.  Delegation  of  Fimctions  and 
Authority 

1.  The  NASD  hereby  delegates  to 
Nasdaq  and  Nasdaq  assiunes  the 
following  responsibilities  and  functions 
as  a  registered  seciuities  association: 

a.  To  operate  The  Nasdaq  Stock 
Market,  automated  systems  supporting 
The  Nasdaq  Stock  Market,  and  other 
markets  or  systems  for  non-Nasdaq 
seciuities. 

b.  To  provide  and  maintain  a 
telecommunications  network 
infiustructure  linking  market 
participants  for  the  efficient  processing 
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and  handling  of  quotations,  orders, 
transaction  reports,  and  comparisons  of 
transactions. 

c.  To  collect,  process,  consolidate, 
and  provide  to  [NASDR]  NASD 
Regulation  the  information  requisite  to 
operation  of  the  surveillance  audit  trail. 

d.  To  develop  and  adopt  rule  changes 
(i)  applicable  to  the  collection, 
processing,  and  dissemination  of 
quotation  and  transaction  information 
for  secmities  traded  on  The  Nasdaq 
Stock  Market,  on  other  markets  operated 
by  The  Nasdaq  Stock  Market,  in  the 
third  market  for  secmities  listed  on  a 
registered  exchange,  and  in  the  oveii*]- 
the(-]-counter  market,  (ii)  for  Nasdaq[-]- 
operated  trading  systems  for  these 
securities,  and  (iii)  establishing  trading 
practices  with  respect  to  these 
securities. 

e.  To  develop  and  adcq>t  rules, 
interpretations,  policies,  and  procedures 
to  maintain  and  enhance  the  integrity, 
fairness,  efficiency,  and  competitiveness 
of  The  Nasdaq  Stock  Market  and  other 
markets  operated  by  The  Nasdaq  Stock 
Market. 

f.  To  act  as  a  Securities  Information 
Processor  for  quotations  and  transaction 
information  related  to  securities  traded 
on  The  Nasdaq  Stock  Market  and  other 
markets  operated  by  The  Nasdaq  Stock 
Market. 

g.  To  act  as  processor  under  the 
Nasdaq/Unlisted  Trading  Privileges 
Plan  to  collect,  consolidate,  and 
disseminate  quotation  and  transaction 
reports  in  eligible  seciuities  firom  all 
Plan  Participants  in  a  fair  and  non[-]- 
discriminatory  manner. 

h.  To  administer  the  Association’s 
involvement  in  National  Market  System 
Plans  related  to  Nasdaq/Unlisted 
Trading  Privileges  or  the  trading  in  the 
third  market  for  secmities  listed  on  a 
registered  exchange. 

i.  To  develop,  adopt,  and  administer 
rules  governing  listing  standards 
applicable  to  securities  traded  on  Tbe 
Ni^aq  Stock  Market  and  the  issuers  of 
those  secnirities. 

).  To  establish  standards  for 
participation  in  The  Nasdaq  Stock 
Market!,]  ond  other  markets  or  systems 
operated  by  Nasdaq,  and  determine  in 
accordance  with  Association  and 
Nasdaq  procedures  ih  (i)  persons 
seeking  to  participate  in  any  of  such 
markets  and  systems  have  met  the 
standards  established  for  participants; 
and  (ii)  persons  participating  in  any  of 
the  markets  or  systems  continue  to  meet 
the  standards  established  for 
participants. 

k.  To  establish  and  assess  listing  fees 
upon  issuers  and  fees  for  the  products 
and  services  ofiered  by  Nasdaq. 


1.  To  establish  the  annual  budget  and 
business  plan  for  Nasdaq. 

m.  To  determine  allocation  of  Nasdaq 
resources. 

n.  To  manage  external  relations  on 
matters  related  to  trading  on  and  the 
operation  and  functions  of  The  Nasdaq 
Stock  Market,  other  markets  operated  by 
The  Nasdaq  Stock  Market  and  systems 
operated  by  the  Nasdaq  Stock  Market 
with  Congress,  the  [SEC]  Commission. 
state  regulators,  other  self-regulatory 
organizations,  business  groups,  and  the 
public. 

o.  To  operate  Stockwatch  in 
conjunction  with  NASD  Regulation 
pursuant  to  Section  IV. 

2.  All  action  taken  pursuant  to 
authority  delegated  pursuant  to  (1)  shall 
be  sub)ect  to  the  review,  ratification,  or 
rejection  by  the  NASD  ^ard  in 
accordance  with  procedures  established 
by  the  NASD  Boai^. 

[B.  Board  of  Directors 
1.  Composition — ^As  of  January  of 
1997  the  Nasdaq  Board  of  Directors 
(“Nasdaq  Board”)  shall  be  composed  of 
at  least  Eleven  (11)  and  not  more  than 
Fifteen  (15)  Directors.  The  President  of 
Nasdaq  shall  be  a  member  of  the  Nasdaq 
Board  and  the  remaining  Members  shall 
be  equally  balanced  between  Indtistry 
and  Non-industry  Directors,  including 
at  least  two  (2)  Public  Directors.  If  at  any 
time  there  shall  be  an  odd  number  of 
Directors,  excluding  the  President,  a 
majority  of  the  Directors  other  than  the 
President  shall  be  Non-industry.  In  the 
event  that  the  Nasdaq  Board  shall 
consist  of  more  than  Twelve  (12)  * 
Members,  at  least  Three  (3)  shall  be 
Public  Directors.  The  CEO  of  NASD 
shall  be  an  ex-officio  non-voting 
member  of  the  Nasdaq  Board. 

2.  Election  Procedures 

a.  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  nominees  for  each  position  on  the 
Nasdaq  Board. 

b.  Terms  of  Office  and  Vacancies;  The 
terms  of  office  of  Directors  and  the 
procediues  for  the  filling  of  vacancies 
shall  be  the  same  as  those  set  forth 
under  I.C.4.  and  5.  above.] 

[C]  B.  Nasdaq  Board  Procedures 
1.  Listing/Delisting  Decisions — Any 
initial  decision  of  Nasdaq  staff 
concerning  the  listing  or  delisting  of 
securities  on  The  Nasdaq  Stock  Market 
may  be  appealed  to  the  Nasdaq  Listing 
and  Hearing  Review  Committee 
(“Listing  Committee”)  within  15 
calendar  days,  or  called  for  review  by 
any  member  of  the  Listing  Committee 
within  45  days,  as  set  forth  in  the  Code 
of  Procedure.  A  decision  of  the  Listing 


Committee  may  be  called  for  review  by 
any  member  of  the  Nasdaq  Board  not 
later  than  its  meeting  next  following  the 
Listing  Committee’s  decision.  A 
decision  of  the  Nasdaq  Board  may  be 
called  for  review  by  any  member  of  the 
NASD  Board  not  later  than  its  meeting 
next  following  the  Nasdaq  Board’s 
decision  but  which  is  15  (^endar  days 
or  more  following  the  d^sion  of  the 
Listing  Committee  or  the  Nasdaq  Board. 
Any  decision  not  appealed  or  called  for 
review  shall  become  the  final  action  of 
the  Association  upon  expiration  of  the 
time  allowed  for  appeal  or  call  for 
review.  An  issuer  has  the  right  to  appeal 
a  final  action  of  the  Association  taken 
by  the  Listing  Committee,  Nasdaq  Board 
or  NASD  to  the  SEC. 

2.  Rule  Filings — ^Any  rule  change 
adopted  by  the  Nasdaq  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  issuers  or  that  the  Nasdaq 
Board  determines  to  refer  to  the  NASD 
Board  because  in  the  view  of  the  Nasdaq 
Board  it  raises  significant  policy  issues 
shall  be  reviewed  and  ratified  by  the 
NASD  Board  before  becoming  the  final 
acti<m  of  the  Association.  If  the  Nasdaq 
Board  does  not  refer  a  rule  change  to  the 
NASD  Board  for  review,  the  Nas^q 
Board  action  will  become  the  final 
action  of  the  Association  unless  called 
for  review  by  any  member  of  the  NASD 
Board  not  later  than  its  meeting  next 
following  the  Nasdaq  Board’s  action  but 
which  is  15  calendar  days  or  more 
foUoMong  the  action  of  the  Nasdaq 
Board.  During  the  process  of  developing 
rule  proposals,  Na^aq  staff  shall 
consult  with  and  seek  the  advice  of 
NASDR  staff  bef(»e  presenting  any  rule 
proposal  to  the  Nasdaq  Board. 

3.  Notwithstanding  the  requirements 
set  forth  in  paragraphs  1  and  2  of  this 
Section,  the  NASD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  listing/delisting  decision  or 
rule  change  within  the  15  calendar  day 
period  following  the  decision  of  the 
Listing  Committee  or  the  Nasdaq  Board, 
as  applicable. 

[D.]  C.  Supplemental  Delegation 
Regarding  [the  Formation  of 
Committees]  Committees 

[’The  Nasdaq  Board  may  designate  one 
or  more  committees  and  delegate  to 
such  committees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  Nasdaq  Bo^  in 
carrying  out  the  functions  and  authority 
delegated  to  Nasdaq  by  the  NASD.  Such 
delegations  shall  be  in  conformance 
with  law,  the  charter  and  the  by-laws 
and  the  requirements  as  set  forth  below 
as  part  of  tliis  Plan  of  Allocation  and 
Delegation.  Any  action  taken  by  a 
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conunittee  pursuant  to  delegated 
authority  shall  be  subject  to  review, 
ratification  or  rejection  by  the  Nasdaq 
Board. 

1.  Specific  Conunittees 

a.]  1.  Quality  of  Markets  Conunittee 

(“QPMC”) 

((Dlfo;  The  QOMC  shall  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  shdl  have  the  following 
functions; 

[(i)]Cl  j  To  provide  advice  and 
guidance  to  the  Nasdaq  Board  on  issues 
relating  to  the  fairness,  integrity, 
efficiency,  and  competitiveness  of  the 
information,  order  handling  and 
execution  mechanisms  of  The  Nasdaq 
Stock  Market,  other  markets  operated  hy 
The  Nasdaq  Stock  Market,  and  systems 
operated  by  The  Nasdaq  Stock  Market 
from  the  perspective  of  investors,  both 
individu^  and  institutional,  retail  firms, 
market  making  firms,  Nasdaq[-] -listed 
companies,  and  other  participants  in 
The  Nasdaq  Stock  Market. 

[(ii)]f2j  To  advise  the  Nasdaq  Board 
with  respect  to  national  market  systems 
plans  and  linkages  between  the  facilities 
of  Nasdaq  and  registered  exchanges. 

((2)]fhj  The  QOMC  will  have  broad 
representation  that  is  equally  balanced 
bc^een  [industry]  Industry  and  [non¬ 
industry]  iVon-/ndustjy  committee 
members.  The  committee  members  shall 
include  broad  representation  of 
participants  in  The  Nasdaq  Stock 
Market,  including  investors,  market 
makers,  integrated  retail  firms,  and 
order  entry  firms. 

[b]  2.  Market  Opterations  Review 
Committee  (“MORC”) 

[{l)](a)  The  MORC  shall  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  sh^  exercise  the  functions 
contained  in  [Section  70]  Rule  11890  of 
the  [Uniform  Practice  Code  (“UPC”),] 
Rules  of  the  Association  in  accordance 
with  the  procedures  specified  therein. 
[NASDR]  NASD  RegvJation  shall  receive 
weekly  reports  of  all  determinations 
made  by  the  staff  or  MORC  under 
[Section  70  of  the  UPC]  Rule  11890  for 
regulatory  review. 

[(2)](b)  The  MORC  shall  be  appointed 
by  resolution  of  the  Nasdaq  BoaM  and 
shall  have  no  more  than  [Fifty  (50)]  50 
percent  of  its  members  directly  engaged 
in  market  making  activity  or  employed 
by  a  member  firm  whose  revenues  fix>m 
market  making  activity  exceed  10  [%] 
percent  of  its  total  revenues. 

[c]  3.  Firm  Operations  and  Clearance 
Committee  (“FOCC”) 

[{l)](a)  The  FOCC  shaU  be  a 
conunittee  appointed  by  the  Nasdaq 


Board  and  shall  have  the  following 
functions: 

[(i)](l)  To  issue  interpretations  or 
rulings  with  respect  to  [Sections  4-10, 

12,  46,  67-68  and  71  of  the  UPC]  Rules 
11130-11180,  11200-11220,  11320, 
11620, 1 1830,  11880  of  the  Rules  of  the 
Association,  as  well  as  any  other 
provision  of  the  [UPC]  Rule  11000 
Series  pertaining  to  transactions  and 
post  execution  processing. 

[(ii]]f2)  To  advise  the  Nasdaq  Board 
with  respect  to  modifications  to  the 
[UPC]  Rule  11000  Series  dealing  with 
the  transactions  and  post  execution 
processing. 

[d]  4.  Nasdaq  Listing  and  Hearing 
Review  Committee  (“Listing 
Committee”) 

[(l)]ra)  The  Listing  Committee  shall 
be  a  committee  appointed  by  the  Nasdaq 
Board  and  shall  have  the  following 
functions: 

[(i)](l)  To  advise  the  Nasdaq  Board  on 
the  formulation  or  modification  of 
initial  or  maintenance  eligibility  criteria 
and  fees  applicable  to  seciuities  listed 
on  The  Nasdaq  Stock  Market  or  traded 
on  other  markets  operated  by  The 
Nasdaq  Stock  Market. 

[(ii)](2)  To  exercise  the  functions  set 
forth  in  [Article  DC]  the  Rules  of  the 
[Code  of  Procedure]  Association,  in 
accordance  with  the  procedures 
specified  therein. 

[(2)]fh)  The  Listing  (Conunittee  shall 
be  appointed  by  resolution  of  the 
Nasdaq  Board  and  shall  have  no  more 
than  [Fifty  (50)]  50  percent  of  its 
membeK  directly  engaged  in  market 
making  activity  or  employed  by  a 
member  firm  whose  revenues  from 
market  making  activity  exceed  10[%] 
percent  of  its  total  revenues. 

[2.  Other  (Committees 

With  respect  to  any  other  committees 
that  may  be  formed  piusuant  to  this 
Section  D  for  piuposes  other  than  those 
set  forth  in  (1)  above,  such  committee 
shall  be  created  in  accordance  with  the 
By-laws  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Nasdaq  Board. 

E.]  IV.  Stockwatch 

The  Stockwatch  section  handles  the 
trading  halt  functions  for  The  Nasdaq 
Stock  Market  and  exchange-listed 
securities  traded  in  the  over-the-counter 
market  (i.e.,  the  Third  Market).  Review 
of  all  questionable  market  activity, 
possible  rule  infractions  or  any  other 
matters  that  require  any  type  of 
investigative  or  regulatory  follow-up 
will  be  referred  to  and  conducted  by 
[NASDR]  NASD  Regulation,  which  will 
assume  sole  responsibility  for  the  matter 


vmtil  resolution.  This  responsibility  will 
include  examinations,  investigations, 
doounent  requests,  and  any 
enforcement  actions  that  [the  NASDR] 
NASD  Regulation  may  deem  necessary. 
[NASDR]  NASD  Regulation  staff  at  all 
times  will  have  access  to  all  records  and 
files  of  the  Stockwatch  function. 
***** 

Restated  Certificate  of  Incorporation  of 
National  Association  of  Securities 
Dealers,  Inc. 

The  present  name  of  the  corporation 
is  National  Association  of  Seciuities 
Dealers,  Inc.  [(the  “Ck)rporation”).  The 
(Dorporation]  (“NASD").  The  NASD  was 
originally  incorporated  as  a  nonstock 
corporation  imder  the  name  of 
Investment  Bankers  Conference,  Inc., 
and  its  original  (Certificate  of 
Incorporation  was  filed  with  the 
Secretary  of  State  of  the  State  of 
Delaware  on  September  3, 1936.  This 
Restated  Certificate  of  Incorporation  of 
the  [(Corporation]  NASD,  which  both 
restates  and  further  amends  the 
provisions  of  the  [(Corporation’s] 

NASD’s  (Certificate  of  Incorporation  as 
heretofore  amended,  was  duly  adopted 
in  accordance  with  the  provisions  of 
Sections  242  and  245  of  the  (Ceneral 
(Corporation  Law  of  the  State  of 
Delaware. 

Name 

First:  The  name  of  the  [(Corporation] 
corporation  is  National  Association  of 
Seciurities  Dealers,  Inc. 

Delaware  Office  and  Agent 

Second:  The  registered  office  of  the 
[(Corporation]  NASD  in  the  State  of 
Delaware  is  located  at  1209  Orange 
Street,  in  the  City  of  Wilmington. 
(County  of  New  (Castle.  The  name  and 
address  of  its  registered  agent  is  the 
Corporation  Trust  (Company,  1209 
Orange  Street.  Wilmington,  Delaware. 

Ob  jects  or  Purposes 

Third:  The  nature  of  the  business  or 
piuposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 
for  which  corporations  may  be 
organized  imder  the  (Ceneral 
(Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing,  the  business 
or  purposes  to  be  conducted  or 
promoted  shall  include  the  following; 

(1)  To  promote  through  cooperative 
effort  the  investment  banking  and 
securities  business,  to  standardize  its 
principles  and  practices,  to  promote 
therein  high  standards  of  commercial 
honor,  and  to  encourage  and  promote 
among  members  observance  of  Federal 
and  [State]  state  securities  laws; 
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(2)  To  provide  a  medium  through 
which  its  membership  may  be  enabled 
to  confer,  consult,  and  cooperate  with 
governmental  and  other  agencies  in  the 
solution  of  problems  affecting  investors, 
the  public,  and  the  investment  banking 
and  securities  business; 

(3)  To  adopt,  administer,  and  enforce 
rules  of  fair  practice  and  rules  to 
prevent  haudulent  and  manipiilative 
acts  and  practices,  and  in  general  to 
promote  just  and  equitable  principles  of 
trade  for  the  protection  of  investors; 

(4)  To  promote  self-discipline  among 
members,  and  to  investigate  and  adjust 
grievances  between  the  public  and 
members  and  between  members; 

(5)  To  establish,  and  to  register  with 
the  Secxirities  and  Exchange 
Commission  as,  a  national  securities 
association  pursuant  to  Section  15A  of 
the  Seciirities  Exchange  Act  of  1934,  as 
amended,  and  thereby  to  provide  a 
medium  for  effectuating  the  purposes  of 
said  [section;]  Section;  and 

(6)  To  transact  business  and  to 
purchase,  hold,  own,  lease,  mortgage, 
sell,  and  convey  any  and  all  property, 
real  and  personal,  necessary, 
convenient,  or  useful  for  the  purposes  of 
the  [Coiporation;]  NASD. 

The  objects  and  piirposes  specified  in 
the  foregoing  clauses  ^all,  except 
^ere  otherwise  expressed,  not  be 
limited  or  restricted  by  reference  to,  or 
inference  from,  the  terms  df  any  other 
clause  in  this  [certificate  of 
incorporation]  Restated  Certificate  of 
Incorporation,  but  the  objects  and 
pvirposes  specified  in  eac^  of  the 
foregoing  clauses  of  this  [article]  Article 
shall  be  regarded  as  independent  objects 
and  purposes. 

Form  Organization 

Fourth:  [This  Corporation]  The  NASD 
shall  be  a  membersUp  corporation  and 
shall  have  no  capital  stock.  The 
[Corporation]  NASD  is  not  organized 
and  shall  not  be  conducted  for  profit, 
and  no  part  of  its  net  revenues  or 
earnings  shall  inure  to  the  benefit  of  any 
individual,  subscriber,  contributor,  or 
member. 

Except  as  may  be  otherwise  provided 
by  [applicable  kw]  the  General 
Corporation  Law  of  the  State  of 
Delaware  or  this  Rested  Certificate  of 
Incorporation,  the  members  of  the 
[Corporation]  NASD  shall  have  no 
voting  rights.  Notwithstanding  the 
foregoing,  the  members  shall  be  entitled 
to  vote  for  the  election  of  Governors  and 
on  any  amendment  to  the  By-Laws  of 
the  [Corporation]  NASD  in  accordance 
with  the  procedures  for  such  a  vote  as 
provided  in  the  By-Laws. 

Except  as  may  m  otherwise  provided 
by  the  General  Corporation  Law  of  the 


State  of  Delaware,  other  applicable  law 
or  this  Restated  Certificate  of 
Incorporation,  the  conditions,  method  of 
admission,  qualifications  and 
classifications  of  membership,  the 
limitations,  rights,  powers  and  duties  of 
members,  the  dues,  assessments,  and 
contributions  of  members,  the  method 
of  expulsion  from  and  termination  of 
membership,  and  all  other  matters 
pertaining  to  the  membership  and  the 
conduct,  management,  and  control  of 
the  business,  property,  and  affairs  of  the 
[Corporation]  NASD  shall  be  as 
provided  from  time  to  time  in  the  By- 
Laws  of  the  [Corporation]  NASD  and  the 
Rules  of  the  Association. 

Indemnification;  Governor  Liability 

Fifth:  (a)  [To]  The  NASD  shall 
indenmify,  and  hold  harmless,  to  the 
fullest  extent  permitted  by  [applicable 
law]  the  General  Corporation  Law  of  the 
State  of  Delaware  as  it  presently  exists 
or  may  [hereafter  be  amended,  the 
Corpr^tion  shall  indemnify  any  person 
who  was  or  is  made]  thereafter  be 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
person)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Governor,  officer, 
or  employee  of  the  NASD,  <x  is  or  was 
a  Governor,  officer,  or  employee  of  the 
NASD  who  is  or  was  serving  at  the 
request  of  the  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 
party,  or  is  thrratened  to  be  made  a 
party  [or  is  otherwise  involved  in 
any  ]to: 

(i)  anythrecdened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative 
[or  investigative,],  or  investigative  (other 
than  an  action  by  or  in  the  ngfit  of  the 
NASD)  against  expenses  (including 
attorneys’ fees  and  disbursements), 
judgments,  fines,  and  amounts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  any  such  action,  suit,  or 
proceeding;  or 

(ii)  any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
right  of  the  NASD  to  jHXxnire  a  judgment 
in  its  favor  against  expenses  (including 
attorneys’ fees  and  disbursements) 
actually  and  reasonably  incurred  by 
such  person  in  cormection  with  the 
defense  or  settlement  of  such  action  or 
suit. 

[(b)  A  Governor  of  the  Corporation 
sh^  not  be  liable  to  the  Corporation  or 
its  members  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  Governor, 
except  to  the  extent  su^  exemption 


from  liability  or  limitation  thereof  is  not 
permitted  under  the  General 
Corporation  Law  as  the  same  exists  or 
m^  hereafter  Iw  amended.] 

(h)  The  NASD  shall  advance  expenses 
(including  attorneys’ fees  and 
disbursements)  to  persons  described  in 
Article  Fifth  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  a^anced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Article  Fifth  or  otherwise. 

(c)  The  NASD  may,  in  its  discretion, 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  the  General 
Corporation  Law  of  the  State  of 
Delaware  as  it  presently  exists  or  may 
thereafter  be  amended,  any  person  (and 
the  heirs,  executors,  and  administrators 
of  such  persons)  who,  by  reason  of  the 
bsA  that  he[,  or  a  person  for  whom  he 
is  the  legal  representative,  is  or  was  a 
Governor  or  officer  of  the  Corporation 
or  ]  or  she  is  or  was  an  agent  of  the 
NASD  oris  or  was  an  agent  of  the  NASD 
who  is  or  was  serving  at  the  request  of 
the  [Onporation]  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation  [or  of  a],  partnership,  [joint 
venture,]  trust,  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  [against  all 
expenses,  liability,  and  loss  reasonably 
incurred  or  suffered  by  such  person,  and 
the  Corporation  shall  advance  expenses 
(including  attorneys’  fees)  to  such 
person.]  was  or  is  a  party,  or  is 
threatened  to  be  made  a  party  to  arty 
action  or  proceeding  describe  in 
Article  Fifth  (a). 

(d)  The  NASD  may,  in  its  discretion, 
pay  the  expenses  (including  attorneys’ 
fees  and  disbursements)  reasonably  and 
actually  incurred  by  an  agent  in 
defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  ff  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Article  Fifth  or  otherwise. 

(e)  Notwithstanding  the  foregoing], 
the  Corporation  shall  he  requii^  to 
indemnify  a  person  and  advance 
expenses  to  such  person  in  (xmnection 
«vith  a  proceeding  (or  part  thereof) 
commenced  by  sucdi  person  only  if  the 
commencement  of  such  proceeding  (or 
part  thereof)  was  authorized  by  the 
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Board  of  Governors.  The  Board  of 
Governors  may  indemnify  and/or 
advance  expenses  to  any  employee  or 
agent  of  the  Corporation  to  the  extent  it 
deems  appropriate  and  to  the  extent 
permitted  hy  applicable  law.  The  rights 
conferred  on  any  person  by  this  Article 
Fiflh(a)  shall  not  be  ]  or  any  other 
provision  of  these  By-Laws,  no  advance 
shall  be  made  by  the  NASD  to  an  agent 
or  non-officer  employee  if  a 
determination  is  reasonably  and 
promptly  made  by  the  Boaid  by  a 
majority  vote  of  those  Governors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Governors  or  if 
such  Governors  so  direct,  by 
independent  legal  counsel,  that,  based 
upon  the  facts  known  to  the  Board  or 
such  counsel  at  the  time  such 
determination  is  made:  (1)  The  person 
seeking  advancement  of  expenses  (i) 
acted  in  bad  faith,  or  (ii)  did  not  act  in 
a  manner  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  the  NASD;  (2)  with 
respect  to  any  criminal  proceeding,  such 
person  believed  or  had  reasonable  cause 
to  believe  that  his  or  her  conduct  was 
unlawful;  or  (3)  such  person  deliberately 
breached  his  or  her  duty  to  the  NASD. 

(f)  The  indemnification  provided  by 
this  Article  Fifth  in  a  specific  case  shall 
not  be  deemed  exclusive  of  any  other 
rights  [which  such  person  may  have  or 
hereafter  acquire  imder  any  statute, 
provision  of  this  Restated  Certificate  of 
Incorporation,  By-Law,  agreement,  vote 
of  members  or  disinterested  Governors 
or  otherwise.]  to  v^ich  a  person  seeking 
indemnification  may  be  entitled,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  anotiier  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Governor,  officer,  employee,  or 
agent  and  shall  inure  to  the  benefit  of 
such  person’s  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  Article  Fif^  (j),  the  NA^ 
shall  be  required  to  indemnify  any 
person  identified  in  Article  Fifth  (a)  in 
connection  with  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

(h)  The  NASD’s  obligation,  if  any,  to 
indemnify  or  advance  expenses  to  any 
person  who  is  or  was  serving  at  its 
request  as  a  director,  officer,  employee, 
or  agent  of  another  corporation, 
partnership,  joint  venture,  trust, 
enterprise,  or  non-profit  entity  shall  be 
reduced  by  any  amount  such  person 
may  collect  as  indemnification  or 
advancement  from  such  other 


corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
[first  sentence]  foregoing  provisions  of 
this  Article  Fifdi[(b)]  shall  not  adversely 
affect  any  right  or  protection  [of  a 
Governor  of  the  Corporation  existing 
hereimder  with  respect  to]  hereunder  of 
any  person  respecting  any  act  or 
omission  occurring  prior  to  the  time  of 
such  repeal  or  modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  Fifth  is  not  paid  in  full  within  60 
days  after  a  written  claim  therefore  by 
an  indemnified  person  has  been 
received  by  the  NASD,  the  indemnified 
person  may  file  suit  to  recover  the 
unpaid  amount  of  such  claim  and.  if 
successful  in  whole  or  in  part,  shall  be 
entitled  to  be  paid  the  expense  of 
prosecuting  such  claim.  In  any  such 
action,  the  NASD  shall  have  die  burden 
of  proving  that  the  indemnified  person 
is  not  entitled  to  the  requested 
indemnification  or  advancement  of 
expenses  under  the  General  Corporation 
Law  of  the  State  of  Delaware. 

(k)  The  NASD  shall  have  power  to 
purchase  and  maintain  insurance  on 
behalf  of  any  person  who  is  or  was  a 
Governor,  officer,  employee,  or  agent  of 
the  NASD,  or  is  or  was  serving  at  the 
request  of  the  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
against  any  liability  asserted  against 
such  person  and  incurred  by  such 
person  in  cmysuch  capacity,  or  arising 
out  of  such  person’s  status  as  such, 
whether  or  not  the  NASD  would  have 
the  power  to  indemnify  such  person 
against  such  liability  hereunder. 

(l)  A  Governor  shml  not  be  liable  to 
the  NASD  or  its  members  for  monetary 
damages  for  breach  of  fiduciary  duty  as 
a  Governor,  except  to  the  extent  such 
exemption  from  liability  or  limitation 
thereof  is  not  permitted  under  the 
General  Corporation  Law  of  the  State  of 
Delaware  as  it  presently  exists  or  may 
hereafter  be  amended. 

Perpetual  Existence 

Sixth:  The  [Corporation]  NASD  shall 
have  perpetual  existence. 

Members'  Liability 

Seventh:  The  private  property  of  the 
members  shall  not  be  subject  to  the 
payment  of  corporate  debts  to  any 
extent  whatever. 

Governors 

Eighth:  To  the  fullest  extent  permitted 
by  Sections  141(a),  141(j),  and  215  of  the 
General  Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 


business  and  affairs  of  the  [Corporation] 
NASD  shall  be  managed  and  the 
election  of  Governors  shall  be 
conducted  in  the  manner  provided  in 
this  Restated  Certificate  of  Incorporation 
and  the  By-Laws  of  the  [Corporation] 
NASD.  To  the  extent  there  is  any 
inconsistency  between  the  provisions  of 
this  Restated  Certificate  of  Incorporation 
and  the  By-Laws  relating  to  such 
matters  and  the  General  Corporation 
Law,  the  provisions  of  this  Restated 
Certificate  of  Incorporation  and  the  By- 
Laws  shall  govern  to  the  fullest  extent 
permitted  by  the  General  Corporation 
Law  and  other  applicable  law.  To  the 
fullest  extent  permitted  by  the  General 
Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 
Board  of  Governors  may  delegate  such 
powers,  authority,  and  functions  as  it 
shall  determine  fixmi  time  to  time,  in  a 
manner  not  inconsistent  with  the  “Plan 
of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries,’’ 
approved  by  the  Securities  and 
Exchange  Commission,  as  amended 
fiom  time  to  time. 

The  [Corporation]  NASD  shall  be 
managed  imder  the  direction  of  a  Board 
of  Governors  having  such  powers  and 
duties  as  shall  be  provided  fitim  time  to 
time  in  this  Restated  Certificate  of 
Incorporation  or  the  By-Laws  of  the 
[Corporation]  NASD.  The  Board  of 
Governors  shall  be  the  governing  body 
of  the  [Corporation]  NASD.  The 
members  of  the  Board  of  Governors 
shall  be  elected  by  a  plurality  of  the 
votes  of  the  members  of  the 
[Corporation]  NASD  present  in  person 
or  represented  by  proxy  at  the  annual 
meeting  of  the  members  of  the 
[Corporation]  NASD  and  entitled  to  vote 
thereat.  Elections  shall  be  by  vmtten 
ballot.  Any  Governor  so  elected  must  be 
nominated  by  the  National  Nominating 
Committee  or  certified  by  the  Secretary 
of  the  NASD  (as  provided  in  the  By- 
[laws)]  Laws)  and  must  satisfy  the  other 
qualifications  for  Governors  set  forth  in 
the  By-Laws  or  established  by  resolution 
of  the  Board  of  Governors  fix)m  time  to 
time,  which  qualifications  shall  be 
consistent  with  the  “Plan  of  Allocation 
and  Delegation  of  Functions  by  NASD  to 
SubsidiariesC’  as  approved  by  the 
Securities  and  Exchange  Commission, 
as  amended  from  time  to  time.  ].''The 
By-Laws  may  also  provide  for  such 
assistants  to  the  Board  of  Governors, 
and  such  officers,  agents,  and 
employees,  as  may  be  deemed  necessary 
to  administer  affairs  of  the  [Corporation] 
NASD. 

The  Board  of  Governors  shall  be 
divided  into  three  classes.  Each 
Governor  shall  hold  office  for  a  term  of 
not  more  than  three  years,  such  term  to 
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be  fixed  by  the  Board  at  the  time  of  the 
nomination  or  certification  of  such 
Governor,  or  until  [bis]  a  successor  is 
duly  elected  and  qualified,  or  until  [his] 
death,  resignation,  disqualification,  or 
removal,  ^cept  for  the  Chief  Executive 
Officer,  no  Governor  may  serve  more 
than  two  consecutive  terms,  provided, 
however,  that  if  a  Governor  is  appointed 
to  fill  a  term  of  less  than  one  year,  such 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  Governor’s  [current] 
initial  term.  The  Chief  Executive  Officer 
of  the  [Corporation]  NASD  shall  serve  as 
a  member  of  the  Board  until  [his]  a 
successor  is  selected  and  qualified,  or 
vmtil  [his]  death,  resignation, 
disqualification,  or  removal. 

In  furtherance  and  not  in  limitation  of 
the  powers  granted  by  [applicable  law] 
the  General  Corporation  Law  of  the 
State  of  Delaware,  the  Board  of 
Governors  is  expressly  authorized 
unless  the  By-Laws  oUierwise  provide, 
to  make,  alter,  or  repeal  the  By-Laws  of 
the  [Corporation]  NASD. 

In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  any  member  of 
the  Board  of  Governors  to  discharge 
[his]  such  member’s  duties,  or  for  any 
cause  affecting  the  best  interest  of  the 
[Corporation]  NASD  the  sufficiency  of 
whi^  the  Board  of  Governors  shall  be 
the  sole  judge,  the  Board  shall  have  the 
power,  by  the  affirmative  vote  of  two- 
thirds  of  the  Governors  then  in  office,  to 
remove  such  member  and  declare  [his] 
such  member’s  position  vacant  and  that 
it  shall  be  filled  in  accordance  with  the 
provisions  of  the  By-Laws. 

The  [Corporation]  NASD  may,  in  its 
By-Laws,  confer  powers  upon  its  Board 
of  Governors  in  addition  to  the 
foregoing  and  in  addition  to  the  powers 
and  authorities  expressly  conferred 
upon  them  by  [applicable  law.]  the 
General  Corporation  Law  of  the  State  of 
Delaware. 

Meetings  and  Offices 

Ninth:  Both  members  and  the  Board 
of  Governors  shall  have  power,  if  the 
By-Laws  so  provide,  to  hold  their 
meetings  and  to  have  one  or  more 
offices  within  or  without  the  State  of 
Delaware  and  to  keep  the  books  of  the 
[Corporation]  NASD  (subject  to  the 
provision  of  the  statutes),  outside  the 
State  of  Delaware  at  such  places  as  may 
be  from  time  to  time  designated  by  the 
Board  of  Governors. 

Right  to  Amend  Certificate  of 
Incorporation 

Tenth:  The  [Corporation]  NASD 
reserves  the  right  to  amend,  alter, 
change,  or  rep^  any  provisions 
contained  in  this  [certificate  of 


incorporation]  Restated  Certificate  of 
Incorporation,  in  the  manner  now  or 
hereafter  prescribed  by  statute,  and  all 
rights  conferred  upon  members  herein 
are  granted  subject  to  this  reservation. 

IN  WITNESS  WHEREOF,  this 
Restated  Certificate  of  Incorporation  has 
been  signed  under  the  seal  of  the 

[Corporation]  NASD  this _ day 

of[,  1996] _ , 

1997. 

NATIONAL  ASSOCIATION  OF 
SECURITIES  DEALERS,  INC. 


oy. 

[signature] 

[printed  name] 

* 

[UUe] 

Attest: 

[title] 

Restated  Certificate  of  Incmrporation  of 
NASD  Regulation,  Inc. 

The  undersigned,  Mary  Schapiro, 
President  of  NASD  Regulation,  Inc. 
(“NASD  Regulation’’),  a  Delaware 
corporation,  does  hereby  certify: 

FIRST:  That  [The]  the  name  of  the 
corporation  is  NASD  Regulation,  Inc. 
The  date  of  filing  of  its  original 
Certificate  of  Incorporation  with  the 
Secratary  of  State  of  the  State  of 
Delaware  was  January  25, 1996.  The 
name  under  which  NASD  Regulation 
was  originally  incorporated  was  NASD 
Reflation,  Inc. 

SECOND:  [The  address  of  the 
Corporation’s]  That  the  Certificate  of 
Incorporation  of  NASD  Regulation  has 
been  amended  and  restate  in  its 
entirety  as  follows: 

Article  First 

The  name  of  the  corporation  is  NASD 
Regulation,  Inc. 

Article  Second 

The  address  of  NASD  Regulation’s 
registered  office  in  the  State  of  Delaware 
is  1209  Orange  Street,  Qty  of 
Wilmington,  County  of  New  Castle, 
19801.  The  name  of  [the  Corporation’s] 
NASD  Regulation’s  registered  agent  at 
such  address  is  The  Corporation  Trust 
Company. 

Article  Third 

[THIRD:]  The  purpose  of  [the 
Corporation]  NASD  Regulation  is  to 
engage  in  any  lawful  act  or  activity  for 
corporations  may  be  organized 
imder  the  General  Corporation  Law  of 
the  State  of  Delaware[.],  and.  without 
limiting  the  generality  of  the  forgoing 
business  or  purposes  to  be  conducted  or 
promoted,  shall  include  the 


responsibihties  and  functions  set  forth 
in  the  "Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries,”  as  approved  by  the 
Securities  and  Exchange  Commission, 
as  amended  from  time  to  time.  NASD 
Regulation  [The  Corporation]  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  [the  Corporation]  NASD 
Regulation  shall  inure  to  the  benefit  of 
any  private  stockholder  or  individual. 

Artidc  Fourtit 

[FOURTH:]  The  total  niunber  of 
shares  of  sto^  which  [the  Corporation] 
NASD  Regulation  shall  have  authority 
to  issue  is  2,000,  par  value  $0.01  per 
share,  all  of  wdiich  shall  be  shares  of 
common  stock. 

Article  Fifth 

[FIFTH:]  (a)  The  business  and  affairs 
of  [the  Corporation]  NASD  Regulation 
shall  be  managed  by  or  under  the 
direction  of  the  Bo^  of  Directors.  The 
qualifications,  number,  tenure,  powers, 
and  duties  of  the  members  of  the  Board 
of  Directors  shall  be  provided  in  the  By- 
Laws.  Except  as  otherwise  provided  in 
this  Restated  Certificate  of 
Incorporation,  the  By-Laws  shall  specify 
the  manner  by  which  directors  of  [the 
Corporation]  NASD  Regulation  shall  be 
nominated  and  elected. 

(b)  Unless  and  except  to  the  extent 
that  the  By-Laws  of  NASD  Regulation 
[the  Corporation]  shall  so  require,  the 
election  of  directors  of  [the  Corporation] 
NASD  Regulation  need  not  he  by 
written  ballot. 

[SIXTH:  To  the  fullest  extent 
permitted  by  applicable  law  as  it 
presently  exists  or  may  hereafter  be 
amended,  the  Corporation  shall 
indemnify  any  person  who  was  or  is  ^ 
made  or  is  threatened  to  be  made  a  party 
or  is  otherwise  involved  in  any  action, 
suit,  or  proceeding,  whether  civil, 
criminal,  administrative  or 
investigative,  by  reason  of  the  fact  that 
he,  or  a  person  for  whom  he  is  the  legal 
representative,  is  or  was  a  director  or 
officer  of  the  Corporation  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust, 
enterprise  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  against  all 
expenses,  liability,  and  loss  reasonably 
incurred  or  suffered  by  such  person,  and 
the  Corporation  shall  advance  expenses 
(including  attorneys’  fees)  to  such 
person.  Notwithstanding  the  foregoing, 
the  Corporation  shall  be  required  to 
indemnify  a  person  and  advance 
expenses  to  such  person  in  connection 
with  a  proceeding  (or  part  thereof) 
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commenced  by  such  person  only  if  the 
commencement  of  such  proceeding  (or 
part  thereof)  was  authorized  by  the 
Board  of  Directors.  The  rights  conferred 
on  any  person  by  this  Article  SIXTH 
shall  not  he  exclusive  of  any  other  rights 
which  such  person  may  have  or 
hereafter  acquire  under  any  statute, 
provision  of  this  Certificate  of 
Incorporation,  By-Law,  agreement,  vote 
of  stockholders  or  disinterested 
directors  or  otherwise.) 

Article  Sixth 

[SEVENTH:]  A  director  of  [the 
Corporation]  NASD  Regulation  shall  not 
be  liable  to  [the  Corporation]  NASD 
Regulation  or  its  [stockholders] 
stockholder  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  dii^or, 
except  to  the  extent  su^  exemption 
fixim  liability  or  limitation  thereof  is  not 
permitted  under  the  General 
Corporation  Law  as  the  same  exists  or 
may  hereafter  be  amended.  Any  repeal 
or  modification  of  the  first  sentence  of 
this  Article  [SEVENTH]  SDCTH  shall  not 
adversely  affect  any  right  or  protection 
of  a  director  of  [the  Corporation]  NASD 
Regulation  existing  hereimder  with 
respect  to  any  act  or  omission  occurring 
prior  to  such  repeal  or  modification. 

Article  Seventh 

[EIGHTH:]  In  furtherance  and  not  in 
limitation  of  the  powers  conferred  by 
the  laws  of  the  State  of  Delaware,  the 
Board  of  Directors  is  expressly 
authorized  and  empowered  to  make, 
alter,  and  repeal  the  By-Laws  of  [the 
Corporation]  NASD  Regulation,  subject 
to  the  power  of  the  [stockholders  of  the 
Corporation]  stockholder  of  NASD 
Relation  to  alter  or  repeal  any  By-Law 
made  by  the  Board  of  Directors. 

Article  Eighth 

[NINTH:  The  Corporation]  NASD 
Relation  reserves  the  right  [at  any 
time,  and  fiom  time  to  time,]  to  amend, 
alter,  change,  or  repeal  any  provision 
contained  in  this  Restated  Certificate  of 
Incorporation,  [and  other  provisions 
authorized  by  the  laws  of  the  State  of 
Delaware  at  ^e  time  in  force  may  be 
added  or  inserted,]  in  the  manner  now 
or  hereafter  prescribed  by  [law;  and  all 
rights,  preferences  and  privileges  of 
whatsoever  nature  conferred  upon 
stockholders,  directors  or  any  other 
ptersons  whomsoever  by  and  pmeuant  to 
this  Certificate  of  Incorporation  in  its 
present  form  or  as  hereafter  amended] 
statute,  and  all  rigfits  conferred  herein 
are  granted  subject  to  [the  rights 
reserved  in  this  Article  NINTH.]  this 
reservation.  • 


Article  Ninth 

[TENTH:  The  Corporation]  NASD 
Regulation  shall  have  perpetual 
existence. 

[ELEVENTH:  The  name  and  mailing 
address  of  the  incorporator  is  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Secvirities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006. 

TWELFTH:  The  powers  of  the 
Incorporator  shall  terminate  upon  the 
filing  of  this]  THIRD:  That  such  Restated 
Certificate  of  Incorporation].  The  names 
and  mailing  addresses  of  the  persons 
who  are  to  serve  as  the  directors  of  the 
Corporation  until  the  first  annual 
meeting  of  the  stockholders  of  the 
Corporation,  8r  until  their  successors 
are  elected  and  qualified  are  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006,  Richard 
G.  Ketchum,  do  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006  and  Mary 
Schapiro,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street, 

N.  W.,  Washington,  D.  C.  20006.]  has 
been  duly  adopted  by  the  stockholder  of 
NASD  Regulation  in  accordance  with 
the  applicable  provisions  of  Sections 
242  and  245  of  the  General  Corporation 
Law  of  the  State  of  Delaware. 

IN  WITNESS  WHQIEOF,  [1,  the 
undersigned,  being  the  sole  incorporator 
hereinabove  named,  hereby 
acknowledge  that  the  foregoing 
Certificate  of  Incorporation  is  my  act 
and  deejji  and  further  certify  that  the 
facts  hereinabove  stated  are  truly  set 
forth,  and  accordingly  I  have  hereimto 

set  my  hand  this _ day  of 

January,  1996.]  the  undersigned  have 

executed  this  certificate  this _ 

day  of _ ,  1997. 

[Incorporator]  Mary  Schapiro 
President 

Attest: _ 

Alden  S.  Adkins 
General  Cmmsel 

***** 

Restated  Certificate  of  Incorporation  of 
the  NASDAQ  Stock  Market,  Inc. 

[Adopted  in  accordance  with  the 
provisions  of  Section  242  and  Section 
245  of  the  General  Corporation  Law  of 
the  State  of  Delaware] 

[The  imdersigned,  Joseph  R. 
Hardiman]  The  undersigned,  Alfred 
Berkeley,  President  of  T^e  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  a  Delaware 
corporation  [(the  “Corporation”)],  does 
hereby  certify: 

FIRST:  That  the  name  of  the 
[Corporation]  corporation  is  The  Nasdaq 
Stock  Market,  Inc.  The  date  of  filing  of 


its  original  Certificate  of  Incorporation 
with  the  Secretary  of  State  of  ^e  State 
of  Delaware  was  November  13, 1979. 

The  name  imder  which  [the 
Corporation]  Nasdaq  was  originally 
incorporated  was  “NASD  Market 

QAFlHf'AC  Tti/'  ** 

SECO^:  iliat  the  Certificate  of 
Incorporation  of  [the  Corporation] 
Nasdaq  has  been  amend^  and  restated 
in  its  entirety  as  follows: 

Article  First 

The  name  of  the  [Corporation] 
corporation  is  The  Nasdaq  Stock 
Market,  Inc. 

Article  Second 

The  address  of  [the  Corporation’s] 
Nasdaq's  registered  office  in  the  State  of 
Delaware  is  1209  Orange  Street,  City  of 
Wilmington,  [Delaware  19801,]  Coimty 
of  New  Castle,  Delaware  19801.  The 
name  of  [its]  Nasdaq’s  registered  agent 
at  such  address  is  The  Corporation  Trust 
Company. 

Article  Third 

The  nature  of  the  business  or 
pmposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 
for  which  corporations  may  be 
organized  under  the  Genei^ 

Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing  business  or 
purposes  to  be  conducted  or  promoted, 
shall  include  the  responsibilities  and 
functions  set  forth  in  the  "Plan  of 
Allocation  and  Delegation  of  Functions 
by  NASD  to  Subsidiaries,"  as  approved 
by  the  Securities  and  Exchange 
Commission,  as  amended  from  time  to 
time,  [shall  include  the  following: 

(a)  to  investigate,  study,  organize, 
develop,  maintain  and  operate,  and  to 
assist  and  contract  with  others  for  the 
investigation,  study,  organization, 
development,  maintenance  and 
operation  of  systems  for  collecting, 
processing,  and  preparing  for 
distribution  and  publication,  and 
otherwise  assisting,  participating  in,  and 
coordinating  the  distribution  and 
publication  of  information  with  respect 
to  transactions  in  and  quotations  for 
securities  by  means  of  an  electronic  data 
processing  system  or  systems,  as  such 
may  be  required  or  permitted  by  federal 
statute  and  regulation  (in  particular  the 
Securities  Ex^ange  Act  of  1934 
(“Exchange  Act”)  and  the  regulations 
thereunder,  as  either  may  be  amended 
firom  time  to  time)  on  a  current  and 
continuing  basis,  consistent  vdth  the 
public  interest,  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets  in  secruities,  and  the 
removal  if  impediments  to  and 
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perfection  of  the  mechanism  of  a 
national  market  system; 

Cb)  to  Organize,  develop,  operate  and 
maintain  securities  markets  and  related 
systems  that  assure:  (i)  economically 
efficient  execution,  clearance  and 
settlement  of  securities  transactions:  (ii) 
fair  competition  among  brokers  and 
dealers,  and  among  exchange  markets 
and  markets  other  than  exchange 
markets;  (iii)  the  practicability  of 
broker/dealers  executing  inventors’ 
orders  in  the  best  market;  (iv)  the 
linking  of  all  markets  for  qualified 
securities  through  communications  and 
data  processing  facilities;  and  (v) 
appropriate  re^atory  oversight; 

(c)  to  develop,  mganize,  operate  and 
maintain  securities  markets  and  related 
systems  that  will  assist  the  National 
Association  of  Securities  Dealers,  Inc.  in 
carrying  out  its  regulatory 
responsibilities  under  the  Exchange  Act, 
particularly  Sections  llA  and  15A  and 
all  applicable  rules  promulgated  under 
the  Exchange  Act; 

(d)  to  estwlish  terms,  conditions, 
rules,  regulations,  orders,  and  schedules 
for  the  operation,  maintenance,  and 
regulation  of  methods,  means  and 
systems  established  by  the  Corporation; 
and 

(e)  to  offer  consulting  services 
respecting  the  oiganization, 
development,  operation,  and 
maintenance  of  securities  maricet 
systems  and  facilities,  including 
systems  and  procedures  for  regulatory 
oversight  of  trading  in  securities 
markets.] 

Article  Fourth 

[The  Corporation]  Nasdaq  shall  be 
authorized  to  issue  a  total  of  2,000 
shares  of  common  stock  with  no  par 
value. 

Article  Fifth 

[The  Corporation]  Nasdaq  shall  be 
'governed  by  the  Board  of  Directors  of 
such  number  and  having  such 
qualifications,  powers,  and  duties[,]  as 
shall  be  provided  in  the  By-Laws.  'I^e 
Board  shall  be  selected  in  such  manner, 
and  shall  serve  for  such  term,  as  shall 
be  stated  in  the  By-Laws.  The  Board  of 
Directors  shall  have  the  power  to  adopt, 
alter,  or  repeal  the  By-Laws  of  [the 
Corporation]  Nasdaq  at  any  meeting  at 
which  a  quorum  is  present  by  the 
affirmative  vote  of  ffie  majority  of  the 
whole  Board  of  Directors. 

A  [Director  of  this  Corporation] 
director  of  Nasdaq  shall  not  be  Uable  to 
[the  Corporation]  Nasdaq  or  its 
stockholders  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  dir^or, 
except  to  the  extent  that  such  exemption 
fium  liability  or  limitation  thereof  is  not 


permitted  under  the  General 
Corporation  Law  of  the  State  of 
Delaware  as  the  same  exists  or  may 
hereafter  be  amended. 

Any  repeal  or  modification  of  the 
foregoing  paragraph  shall  not  adversely 
afiect  any  right  or  protection  of  a 
director  of  [the  Corporation]  Nasdaq 
existing  hereunder  with  respect  to  any 
act  or  omission  occurring  prior  to  such 
repeal  or  modification. 

Article  Sixth 

Nasdaq  reserves  the  right  to  amend, 
alter,  change,  or  repeal  any  provisions 
contained  in  this  Restated  Certificate  of 
Incorporation,  in  the  manner  now  or 
hereafter  prescribed  by  statute,  and  all 
rights  conferred  herein  are  granted 
subject  to  this  reservation. 

Article  Seventh 

Nasdaq  [The  Corporation]  shall  have 
perpetual  existence. 

THIRD:  That  such  Restated  Certificate 
of  Incorporation  has  been  duly  adopted 
by  the  [stockholders  of  the  Corporation] 
stockholder  of  Nasdaq  in  accordance 
with  the  applicable  provisions  of 
Sections  242  and  245  of  the  General 
Corporation  Law  of  the  State  of 
OolftWSFO 

IN  WITNESS  WHEREOF,  the 
imdersigned  have  executed  this 

cmtificate  this _ day  of _ , 

199_. 


[Joseph  R.  Hardiman]  Alfred  Berkeley 
President 

Attest:  _ 

Robert  E.  Aber 
[Secretary]  General  Counsel 

***** 

Rule  0120 
0120.  Definitions 

When  used  in  these  Rules,  unless  the 
context  otherwise  requires: 

(a)  “Act” 

The  term  “Act”  means  the  Securities 
Exchange  Act  of  1934,  as  amended. 

(b)  “Association” 

The  term  “Association”  means, 
collectively,  the  NASD,  NASD 
Regulation,  and  Nasdaq.  [National 
Association  of  Securities  Dealers,  Inc., 
(NASD)  a  nonprofit  membership 
corporation  organized  imder  the  laws  of 
the  State  of  Delaware.] 

(c)  “By-Laws” 

The  term  “By-Laws”  means  the  By- 
Laws  of  the  Corporation. 

(d)  “Code  of  Procedure” 

The  term  “Code  of  Procedure”  means 
the  procedriral  rules  contained  in  the 
Rule  9000  Series. 

(e)  “Commission” 


The  term  “Commission”  means  the 
Securities  and  Exchange  Commission 
(SEC),  established  pursuant  to  the  Act. 

(f)  “Completion  of  the  Transaction” 

The  term  “the  completion  of  the 
transaction”  means: 

(1)  In  the  case  of  a  customer  who 
purchases  a  security  through  or  firom  a 
member,  except  as  provide  in 
subparagraph  (2),  the  time  when  such 
customer  pays  the  member  any  part  of 
the  purchase  price,  or,  if  payment  is 
effected  by  a  bookkeeping  entry,  the 
time  when  such  bookkeeping  entry  is 
made  by  the  member  for  any  part  of  the 
purchase  price; 

(2)  In  the  case  of  a  customer  who 
piuchases  a  security  through  or  from  a 
member  and  who  makes  payment 
therefor  prior  to  the  time  when  payment 
is  requested  or  notification  is  given  that 
payment  is  due,  the  time  when  such 
member  delivers  the  security  to  or  into 
the  account  of  such  customer. 

(3)  In  the  case  of  a  customer  who  sells 
a  security  through  or  to  a  member, 
except  as  provided  in  subparagraph  (4), 
if  any  seciuity  is  not  in  the  custody  of 
the  member  at  the  time  of  sale,  the  time 
when  the  security  is  delivered  to  the 
member,  and  if  the  security  is  in  the 
custody  of  the  member  at  the  time  of 
sale,  when  the  member  transfers  the 
security  from  the  account  of  such 
customer; 

(4)  In  the  case  of  a  customer  who  sells 
a  security  through  or  to  a  member  and 
who  delivers  such  security  to  such 
member  prior  to  the  time  when  delivery 
is  requested  or  notification  is  given  that 
delivery  is  due,  the  time  when  such 
member  makes  payment  to  or  into  the 
account  of  such  customer. 

“Custcmier” 

e  term  “customer”  shall  not 
include  a  broker  or  dealer. 

(h)  “Fixed  Price  Ofhrii^’ 

The  term  “fixed  price  ofiering”  means 
the  offering  of  securities  at  a  stated 
public  offering  price  or  prices,  all  or 
part  of  which  seciirities  are  publicly 
offered  in  the  United  States  or  any 
territory  thereof,  whether  or  not 
registered  imder  the  Securities  Act  of 
1933,  except  that  the  term  does  not 
include  offerings  of  “exempted 
securities”  or  “municipal  securities”  as 
those  terms  are  defined  in  Sections 
3(a)(12)  and  3(a)(29).  respectively,  of  the 
Act  or  offerings  of  redeemable  securities 
of  investment  companies  registered 
pursuant  to  the  Investment  Company 
Act  of  1940  which  are  offered  at  prices 
determined  by  the  net  asset  value  of  the 
securities. 

(i)  “M«nber” 

The  term  “member”  means  any 
individual,  partnership,  corporation  or 
other  legal  entity  admitted  to 
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membership  in  the  Association  under 
the  provisions  of  Articles  n  and  m  of 
the  By-Laws. 

0)  ••NASD” 

The  term  “NASD"  means  NASD,  Inc. 
(k)  ••Nasdaq” 

The  term  “Nasdaq"  means  The 
Nasdaq  Stock  Market.  Inc. 

(0  ••NASD  Regulation” 

The  term  “NASD  Regulation"  means 
NASD  Regulation,  Inc. 

(m)  ••National  Business  Conduct 
Couunittee” 

The  term  “National  Business  Conduct 
Committee"  means  the  committee  of  the 
Board  of  Directors  of  NASD  Regulation 
which  may  be  authorized  and  directed 
to  act  for  the  Board  of  Directors  of 
NASD  Regulation  in  a  manner 
consistent  with  the  By-Laws  of  NASD 
Regulation,  the  Rules  of  the  Association, 
and  the  Delegation  Plan  with  respect  to 

(1)  an  appeal  or  review  of  a  disciplinary 
proceeding:  (2)  a  statutory 
disqualification  decision;  (3)  a  review  of 
a  memlxrship  proceeding;  (4)  a  review 
of  an  offer  of  settlement,  a  letter  of 
acceptance,  waiver,  and  consent,  and  a 
minor  rule  violation  plan  letter;  (5)  the 
exercise  of  exemptive  authority:  and  (6) 
such  other  proceedings  or  actions 
authorized  by  the  Rules  of  the 
Association. 
fN>[(i)]  “Person” 

The  term  “person”  shall  include  any 
natural  person,  partnership, 
corporation,  association,  or  other  legal 
entity. 

(ejifk)]  “Rules"  or  ••Rules  of  the 
AssoeiutioH” 

The  term  “Rules”  or  ••Rules  of  Ae 
AssoeUdiom”  means  Ae  numbered  rules  set 
forA  m  Ae  NASD  Manual  beginning  wiA 
Ae  Rule  0100  Series,  as  adopted  by  Ae 
Board  of  Governors  of  Ae  NASD  pursuant 
to  Ae  By-Laws  of  Ae  NASD,  as  hereafter 
amended  or  supplemented,  [means  the 
Rules  as  adopted  pursuant  to  Article  VII 
of  the  By-laws,  as  the  same  may  be 
hereafter  amended  or  supplemented,  as 
provided  in  the  By-Laws.] 

OpXU)]  “Selling  Group” 

The  term  “selling  group”  means  any 
group  formed  in  coimection  with  a 
public  offering,  to  distribute  all  or  part 
of  an  issue  of  securities  by  sales  made 
directly  to  the  pubUc  by  or  through 
members  of  such  selling  group,  vmder 
an  agreement  which  imposes  no 
financial  conunitment  on  the  members 
of  such  group  to  purchase  any  such 
securities  except  as  they  may  elect  to  do 
so. 

(4>[(m)]  “Sellii^  S3mdicate" 

*nie  term  “selling  syndicate”  means 
any  syndicate  formed  in  connection 
with  a  public  offering,  to  distribute  all 
or  part  of  an  issue  of  securities  by  sales 
made  directly  to  the  pubUc  by  or 


through  participants  in  such  syndicate 
imder  an  agreement  which  imposes  a 
financial  commitment  upon  participants 
in  such  syndicate  to  pur^ase  any  such 
securities. 

***** 

Proposed  Rule  0121 

0121.  Definitions  in  NASD  By-Laws 

Unless  the  context  otherwise  requires, 
or  unless  otherwise  defined  in  these 
Rules,  terms  used  in  the  Rules  and 
interpretive  material,  if  defined  in  the 
NASD  By-Laws,  shall  have  the  meaning 
as  defin^  in  the  NASD  By-Laws. 
***** 

Proposed  Rule  IM-2210-4 

M-2210-4.  Limitations  on  Use  of 
Association’s  Name 

(a)  Use  of  Association  Name 
Members  may  indicate  membership  in 
the  Association  in  conformity  with 
Article  XVI,  Section  2  of  the  NASD  By- 
Laws  in  one  or  more  of  the  following 
ways: 

(1)  A  member  may  indicate 
membership  in  the  Association  in 
recogpized  trade  directories  or  other 
similar  types  of  business  listings. 

(2)  A  member  may  indicate 
membership  in  the  Association  in  the 
member's  advertisements  and  sales 
literature  if  such  use  is: 

(A)  separate  from  the  regular  text  of 
the  advertisement  or  sales  literature; 

(B)  in  a  smaller  type  size  and  with  less 
emphasis  than  that  used  for  the 
member’s  name;  and 

(C)  carries  no  direct  or  implied 
indication  of  Association  approval  of 
any  security  or  service  discussed  in  the 
advertisement  or  sales  literature. 

(3)  A  confirmation  form  for  an  over- 
the-counter  transaction  may  include  the 
following  statement:  “This  transaction 
has  been  executed  in  conformity  with 
the  Uniform  Practice  Code  of  the 
National  Association  of  Securities 
Dealers,  Inc.”. 

(4)  A  member  may  indicate 
membership  in  the  Association  on  the 
door  or  entrance  way  of  a  member's 
principal  office  or  a  registered  branch 
office  in  the  following  manner: 

“Member,  National  Association  of 
Securities  Dealers,  Inc."  or  “Member  of 
the  National  Association  of  Securities 
Dealers,  Inc.”. 

(b)  Certification  of  Membership 
Upon  request  to  the  Association,  a 
member  shall  be  entitled  to  receive  an 
appropriate  certification  of 
membership,  which  may  be  displayed  in 
the  principal  office  or  a  registered 
branch  o^ce  of  the  member.  The 
certification  shall  remain  the  property  of 
the  Association  and  shall  be  returned  by 


the  member  upon  request  of  the  NASD 
Board  or  the  Chief  Executive  Officer  of 
the  Association. 

(c)  Fraudulent  or  Misleading  Use 
ProhUnted 

A  member  or  person  associated  with 
a  member  shall  not  use  the  name  of  the 
Association  in  a  fraudulent  or 
misleading  manner  in  connection  with 
the  promotion  or  sale  of  any  security  or 
in  connection  with  any  other  aspect  of 
the  member’s  business  or  imply  orally, 
visually,  or  in  writing  that  the 
Association  endorses,  indemnifies,  or 
guarantees  a  member’s  business 
practices,  selling  methods,  or  class  or 
type  of  securities  offered. 

(d)  Vuiadon  of  Rule  2110 

An  improper,  fraudulent,  or 

misleading  use  of  the  Association’s 
name  by  a  member  or  person  associated 
with  a  member  shall  be  deemed  conduct 
inconsistent  with  higfi  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  violation 
of  Rule  2110. 

***** 
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Rule  1010  Series 

1010.  Membership  Proceedimgs 

1011.  DeJhUtioHS 

Unless  otherwise  provided,  terms 
used  in  the  Rule  1010  Series  shall  have 
the  meaning  as  defined  in  Rule  0120. 

(a)  “App&atU** 

The  term  “Applicant"  means  a  person 
or  entity  that  applies  for  membership  in 
the  Association  in  accordance  with  Rule 
1013  or  seeks  to  remove  or  modify  a 
restriction  in  accordance  with  Rule 
1018. 

(b)  “Associated  Person” 

The  term  “Associated  Person"  means 
a  sole  proprietor,  partner,  officer, 
director,  branch  manager,  or  natural 
person  occupying  a  similar  status  or 
performing  similar  functions  who  will 
be  oris  anticipated  to  be  associated 
with  the  Applicant,  or  any  natural 
person  engaged  in  the  investment 
banking  or  securities  business  who  will 
be  or  is  anticipated  to  be  directly  or 
indirectly  controlling  or  controlled  by 
the  Applicant,  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  under  the  NASD  ^-Laws  or 
the  Rules  of  the  Association. 

(c)  “DcpartmcnP* 

The  term  “Department"  means  the 
Department  of  Member  Regulation  of 
NASD  Regulation,  Inc. 

(d)  Director 

The  term  “Director"  means  a  member 
of  the  NASD  Regulation  Board, 
excluding  the  Chief  Executive  Officer  of 
the  NASD. 

(e)  “distiicP* 

'  The  term  “district"  mecms  a  district 
established  by  the  NASD  Reffilation 
Board  under  Article  VRl,  Section  8.1  of 
the  NASD  Regulation  By-Laws. 

(f)  “district  office” 

The  term  “district  office"  means  an 
office  of  NASD  Regulation,  Inc.  located 
in  a  district. 

(g)  “Governor'* 

The  term  “Governor"  means  a 
member  of  the  NASD  Board. 

(h)  “Interested  Association  Steffi* 

The  term  “Interested  Association 

Staff"  means  an  employee  who  directly 
participates  in  a  decision  on  a 
membership  application  or  in  a  decision 
under  Rule  1018  or  1019,  an  employee 
who  directly  supervises  an  employee 
with  respect  to  such  decision,  an 
employee  who  conducted  an 
investigation  or  examination  of  a 
member  tRat  files  an  application  under 
Rule  1018  or  a  notice  under  Rule  1019, 
the  District  Director  for  the  relevant 
district,  and  the  head  of  the 
Department. 

(i)  “NASD  Board” 

The  term  “NASD  Board"  means  the 
Board  of  Governors  of  the  NASD. 


(j)  “NASD  RcguIatioH  Board” 

The  term  “NASD  Regulation  Board" 
means  the  Board  of  Directors  of  NASD 
Regulation. 

(k)  “sales  practice  violations** 

The  term  “sales  practice  violations" 
means  any  conduct  directed  at  or 
involving  a  customer  that  would 
constitute  a  violation  of  any  Rule  in  the 
Rule  2000  or  3000  Series,  any  provision 
of  the  Act,  or  any  state  statute 
prohibiting  fraudulent  conduct  in 
cormection  with  the  offer,  sale,  or 
purchase  of  a  security  or  in  connection 
with  the  rendering  of  investment  advice. 

(l)  “Subcommittee** 

The  term  “Subcommittee"  means  a 
subcommittee  of  the  National  Business 
Conduct  Committee  that  is  constituted 
pursuant  to  Rule  1015  to  conduct  a 
review  of  a  Department  decision  issued 
under  the  Rule  1010  Series. 

1012.  General  Proviaons 

(a)  Service  of  Notices  and  Decisions; 

Filing  by  Applicant 

Except  as  provided  in  Rules  1013  and 
1015,  a  notice  or  a  decision  issued  by 
the  Association  under  the  Rule  1010 
Series  with  respect  to  an  application 
shall  be  served  promptly  by  first-class 
mail  on  the  Applicant  or  its  counsel. 
Service  by  the  Association  or  filing  by 
an  Applicant  by  mail  shall  be  deemed 
complete  upon  mealing.  Serviex  by  the 
Association  or  filing  by  an  Apph'cant  by 
commercial  courier  or  facsimile  shall  be 
deemed  complete  on  the  date  specified 
in  the  written  confirmation  of  receipt. 

(b)  Ex  Parte  Communications 

(1)  Unless  on  notice  and  opportunity 
for  an  Applicant  and  Interested 
Association  Staff  to  participate,  or  to  the 
extent  required  for  the  disposition  of  ex 
parte  matters  as  authorized  by  the  Rules 
of  the  Association: 

(A)  an  Applicant,  a  counsel  or 
representative  of  an  Applicant,  or  an 
Interested  Association  Staff  shall  not 
make  or  knowingly  cause  to  be  made  an 
ex  parte  communication  relevant  to  the 
merits  of  a  membership  proceeding 
under  the  Rule  1010  Series  to  a 
Governor,  a  Director,  a  member  of  the 
National  Business  Conduct  Committee 
or  a  Subcommittee  thereof,  or  an 
Association  employee  who  is 
participating  or  advising  in  a  decision  of 
such  a  person  with  respect  to  that 
proceeding;  and 

(B)  a  Governor,  a  Director,  a  member 
of  National  Business  Conduct 
Committee  or  a  Subcommittee  thereof, 
or  an  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  such  a  person  with  respect  to  a 
membership  proceeding  shall  not  make 
or  knowin^y  cause  to  be  made  to  an 
Applicant,  a  counsel  or  representative 


of  the  Appticant,  or  an  Interested 
Association  Staff  an  ex  parte 
communication  relevant  to  the  merits  of 
that  proceeding. 

(2/ A  Governor,  a  Director,  a  member 
of  the  National  Business  Conduct 
Committee  or  a  Subcommittee  thereof, 
or  an  Association  employee 
participating  or  advising  in  the  decision 
of  such  a  person,  h^o  receives,  makes, 
or  knowingly  causes  to  be  made  a 
communication  prohibited  by  this 
paragraph  shall  place  in  the  record  of 
the  membership  proceeding: 

(A)  all  such  written  communications; 

(B)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(C)  all  written  responses  and 
memoranda  stating  the  substance  of  all 
oral  responses  to  ol/  such 
communications. 

(3)  The  prohibitions  against  ex  parte 
communications  shall  b^ome  effective 
when  Association  staff  has  knowledge 
that  an  Applicant  intends  to  file  a 
written  request  for  review  by  tiie 
National  Business  Conduct  Committee 
under  Rule  1015. 

(c)  Recusml  or  Disqualffieatiom 
A  Governor,  a  Director,  or  a  member 
of  the  National  Business  Conduct 
Committee  or  a  Subcommittee  thereof 
shall  not  participate  in  a  matter 
governed  by  the  Rule  1010  Series  as  to 
which  that  person  has  a  conflict  of 
interest  or  bias,  or  if  circumstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned.  In  such 
a  case,  the  person  shM  recuse  himself 
or  shall  be  disqualified  as  follows: 

(1)  The  Chair  of  the  NASD  Board  shall 
have  authority  to  direct  the 
disqualification  of  a  Governor,  and  the 
Vice  Chair  of  the  NASD  Board  shall 
have  authority  to  direct  the 
disqualification  of  the  Chair  of  the 
NASD  Board. 

(2)  The  Chair  of  the  NASD  Relation 
Board  shall  have  authority  to  dhect  the 
disqualification  of  a  Director,  and  the 
Vice  Chair  of  the  NASD  Regulation 
Board  shall  have  authority  to  direct  the 
disqualification  of  the  Chair  of  the 
NASD  Regulation  Board. 

(3)  The  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authority 
to  direct  the  disqualification  of  a 
member  of  the  Conunittee  or  a  member 
of  a  Subcommittee  appointed  pursuant 
to  Rule  1015,  and  the  Vice  Chair  of  the 
Conunittee  shall  have  authority  to  direct 
the  disqualification  of  the  Chair  of  the 
National  Business  Conduct  Conunittee. 

(d)  Seperattom  of  Review  Ftmettons 
A  Director  sh(M  not  participate  or 
advise  in  the  decision  of  a  Governor 
with  respect  to  the  review  of  a 
membership  proceeding  under  the  Rule 
1010  Series,  and  a  Governor  shall  not 


25312 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


participate  or  advise  in  the  decision  of 
a  Director  with  respect  to  the  review  of 
a  membership  proceeding  under  the 
Rule  1010  Series. 

(e)  Computation  of  Time 

(1)  Calendar  Day 

In  the  Rule  1010  Series,  “day"'  means 
calendar  day. 

(2)  Formula 

In  computing  a  period  of  time  under 
the  Rule  1010  Series,  the  day  of  the  act, 
event,  default,  or  lapse  from  which  the 
period  of  time  designated  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Saturday, 

Sunday,  or  Federal  holiday,  in  which 
event  the  period  runs  until  the  end  of 
the  next  day  that  is  not  a  Saturday, 
Sunday,  or  Federal  holiday. 

Intermediate  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  excluded  from 
the  computation  when  the  period  - 
prescribed  is  ten  days  or  less. 

(f)  Membership  Application  Docket 
The  Department  shall  promptly 

record  in  the  Association’s  membership 
application  docket  each  request  for 
review  filed  with  the  National  Business 
Conduct  Committee  under  Rule  1015 
and  each  subsequent  event,  filing,  and 
change  in  the  status  of  a  membership 
proceeding. 

1013.  AppUcation  and  Membership 
Interview 

(a)  Filing  of  Application 
(1)  Each  Applicant  for  Association 
membership  shall  file  a  written 
application  with  the  Membership 
Department,  which  shall  transmit  the 
application  to  the  Department  staff  at 
the  district  office  in  t/ie  district  in  which 
the  Applicant  has  or  intends  to  have  its 
princifxil  place  of  business.  An 
application  shall  include  the  following 
information  and  documents: 

(A)  a  detailed  business  plan,  in  a  form 
prescribed  by  the  Association,  that 
describes  all  material  aspects  of  the 
business  that  will  be,  or  are  reasonably 
anticipated  to  be,  performed  at  and  after 
the  initiation  of  business  operations, 
and  includes: 

(i)  a  trial  balance,  balance  sheet, 
supporting  schedules,  and  computation 
of  net  capital,  each  of  which  has  been 
prepared  as  of  a  date  that  is  within  30 
days  before  the  date  of  application; 

(ii)  a  monthly  projection  of  income 
and  expenses,  with  a  supporting 
rationale,  for  the  first  twelve  months  of 
operations; 

(Hi)  an  organizational  chart; 

(iv)  a  list  of  the  intended  locations  of 
all  offices,  whether  or  not  such  offices 
would  be  required  to  be  registered  under 
the  Rules  of  the  Association,  and  the 


names  of  the  persons  who  will  be  in 
charge'vf  each  office; 

(v)  a  list  of  the  types  of  securities  to 
be  offered  and  sold  and  the  types  of 
retail  or  institutioncd  customers  to  be 
solicited; 

(vi)  a  description  of  the  methods  and 
media  to  be  employed  to  develop  a  t 
customer  base  and  to  offer  and  sell 
products  and  services  to  customers, 
including  the  use  of  the  Internet, 
telephone  solicitation,  seminars,  or 
mailings; 

(vii)  a  description  of  the  business 
facilities  and  a  copy  of  any  proposed  or 
final  lease; 

(viii)  the  number  of  markets  to  be 
made,  if  any,  the  type  and  volatility  of 
the  products,  and  the  anticipated 
maximum  inventory  positions; 

(ix)  any  plan  to  enter  into  contractual 
commitments,  such  as  underwritings  or 
other  securities-related  activities; 

(x)  any  plan  to  distribute  or  maintain 
securities  products  in  proprietary 
positions,  and  the  risl^,  volatility, 
degree  of  liquidity,  and  speculative 
nature  of  the  products;  and 

(xi)  any  other  activity  that  the 
Applicant  may  engage  in  that 
reasonably  could  have  a  material 
impact  on  capital  within  the  first  six 
months  of  business  operations; 

(B)  a  copy  of  the  Applicant’s  most 
recent  Form  BD; 

(C)  evidence  of  all  registrations  and 
licenses  required  by  the  Commission, 
state  securities  au^orities,  the 
Municipal  Securities  Rulemaking  Board, 
the  National  Securities  Clearing 
Corporation,  and  self-regulatory 
organizations,  and  a  copy  of  any 
decision  by  a  federal  or  state  authority 
or  self-regulatory  organization  taking 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

(D)  a  list  of  all  Associated  Persons,  the 
most  recent  Form  U-4  and  Form  U-5  for 
each  Associated  Person,  any  other 
document  that  discloses  the  disciplinary 
history  of  each  Associated  Person,  and 

a  list  of  any  other  persons  or  entities 
that  will  exercise  control  with  respect  to 
the  Applicant’s  business; 

(E)  documentation  of  any: 

(i)  regulatory  action  against  or 
investigation  of  the  Applicant  or  an 
Associated  Person  by  t/ie  Commission, 
the  Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization  that  is  pending, 
adjudicated,  or  settled; 

(ii)  investment-related  civil  action  for 
damages  or  an  injunction  against  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  settled; 


(Hi)  investment-related  customer 
complaint  or  arbitration  involving  sales 
practice  violations,  theft, 
misappropriation,  conversion,  or  breach 
of  fiduciary  duty,  against  the  Applicant 
or  an  Associated  Person  that  is  pending, 
settled,  or  has  resulted  in  an  award  or 
judgement;  and 

(iv)  criminal  action  (other  than  a 
minor  traffic  violation)  agfiinst  the 
Applicant  or  an  Associated  Person  that 
is  pending,  adjudicated,  or  that  has 
resulted  in  a  guilty  or  no  contest  plea; 

(F)  a  copy  of  any  document 
evidencing  a  termination  for  cause  or  a 
permitted  resignation  after  investigation 
of  an  alleged  violation  of  a  federal  or 
state  securities  law,  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  an  industry 
standard  of  conduct; 

(G)  a  description  of  any  remedial 
action,  such  as  special  training  or 
continuing  education  requirements  or 
heighten^  supervision,  imposed  on  an 
Associated  Person  by  a  state  or  federal 
authority  or  self-re^atory  organization; 

(H)  a  written  acknowledgment  that 
hei^tened  supervisory  procedures  and 
special  educational  programs  may  be 
required  for  an  Associated  Person 
whose  records  reflect:  (i)  disciplinary 
actions  involving  sales  practice 
violations;  (ii)  customer  complaints;  or 
(Hi)  arbitrations  that  were  resolved 
adversely  to  the  Associated  Person; 

(I)  a  copy  of  final  or  proposed 
contracts  with  banks,  clearing  entities, 
or  service  bureaus,  and  a  general 
description  of  any  other  final  or 
proposed  contracts; 

(J)  a  description  of  the  nature  and 
source  of  Applicant’s  capital,  including 
a  list  of  all  persons  or  entities  that  have 
contributed  or  plan  to  contribute 
financing  to  the  Applicant’s  business, 
the  terms  and  conditions  of  such 
financing  arrangements,  the  risk  to 
capital  presented  by  the  Applicant’s 
propos^  business  activities,  and  any 
arrangement  for  additional  capital 
should  a  business  need  arise; 

(K)  a  description  of  the  financial 
controls  to  be  employed  by  the 
Applicant; 

(l)  a  description  of  the  Applicant’s 
supervisory  ^^em  and  a  copy  of  its 
written  supervisory  procedures,  internal 
operating  procedures  (including 
operation^  and  internal  controls). 
compUance  procedures,  internal 
inspections  plan,  written  approval 
process,  and  qualifications 
investigations  required  by  Rule  3010; 

(M)  a  description  of  the  number, 
experience,  and  qualifications  of 
supervisors  and  principals  and  the 
number,  experience,  and  qualificatioris 
of  persons  to  be  supervised  by  such 
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personnel,  the  other  responsibilities  of 
the  supervisors  and  principals  with  the 
Applicant,  their  full-time  or  part-time 
status,  any  business  activities  that  the 
supehnsors  or  principals  may  engage  in 
outside  of  their  association  with  the 
Applicant,  the  hours  per  week  devoted 
to  such  activities,  and  an  explanation  of 
how  a  part-time  supervisor  or  principal 
will  be  able  to  discharge  his  or  her 
designated  functions  on  a  part-time 
basis; 

(N)  a  description  of  Applicant’s 
praised  recordkeeping  system;  and 

(O)  a  copy  of  the  Applicant’s  written 
training  plan  to  comply  with  Firm 
Element  continuing  education 
requirements  described  in  Rule  1 120(b). 
including  the  name  of  the  Associated 
Person  responsible  for  implementation. 

(2)  Within  30  days  after  the  receipt  of 
an  application,  the  Department  shall 
determine  whether  the  application  is 
complete  and,  if  not,  sh^l  request 
additional  information  or  documents. 
The  Department  may  request  additional 
information  or  documents  at  any  time 
during  the  membership  application 
process. 

(3)  Unless  otherwise  agreed  by  the 
Department  and  the  Applicant,  the 
Applicant  shall  file  any  additional 
information  and  documents  with  the 
Department  within  60  days  after  the 
Department’s  initial  request  and  30  days 
after  any  subsequent  request. 

(b)  Lmpse  ef  AffUcmdon 

(1)  Absent  a  lowing  of  good  cause, 
an  application  for  membership  shall 
lapse  if  cm  Applicant  fails  to: 

(A)  respond fully  within  60  days  after 
an  initial  request  for  information  or 
documents,  within  30  days  after  any 
subsequent  request,  or  within  such  other 
time  period  agreed  to  by  the  Department 
and  the  Applicant;  or 

(B)  appear  at  or  otherwise  participate 
in  a  scheduled  membership  interview 
pursuant  to  paragraph  (c). 

(2)  The  lapse  of  an  application  shall 
require  on  Applicant  continuing  to  seek 
membership  to  submit  a  new 
application  under  paragraph  (a). 

(e)  Membership  Interview 

(1)  Requirement  for  Interview 

Before  the  Department  issues  a 

decision  on  an  application  for 
membership  in  tiie  Association,  the 
Department  shall  conduct-a 
membership  interview  with  a 
representative  or  representatives  of  the 
Applicant. 

(2)  Service  of  Notice 

At  lectst  seven  days  before  the 
membership  interview,  the  Department 
shall  serve  on  the  Applicant  a  written 
notice  that  specifies  the  date  and  time 
,  of  the  interview  and  the  representative 
or  representatives  of  the  Applicant  who 


are  required  to  participate  in  the 
interview.  The  Department  shall  serve 
the  notice  by  facsimile  or  commercial 
courier. 

(3)  Time 

Unless  the  Department  directs 
otherwise  for  good  cause  shown,  a 
membership  interview  shall  be 
scheduled  to  occur  within  90  days  after 
the  receipt  of  an  application  or  within 
60  days  after  the  receipt  of  all 
additional  information  or  documents 
requested,  whichever  is  later. 

(4)  Place 

Unless  the  Department  and  the 
Applicant  otherwise  agree,  the 
membership  interview  shall  be 
conducted  in  the  district  office  for  the 
district  in  which  the  Applicant  has  or 
intends  to  have  its  principal  place  of 
business. 

(5)  Review  of  SUmdardsforAdmunom 

During  the  membership  interview,  the 
Dgfortment  shall  review  the  standees 
for  admission  to  membership  with  the 
Applicant’s  representative  or 
representatives  and  inform  them  of  the 
Department’s  preliminary  decision,  if 
any,  as  to  vdiether  the  Applicant  meets 
each  standard. 

(6)  litformatUm  Prom  Otitcr  Sources 

During  the  membership  interview,  the 

Department  shall  provide  to  the 
Applicant’s  representative  or 
representatives  any  information  or 
document  that  the  Department  has 
obtained  from  the  Central  Registration 
Depository  or  a  source  other  them  the 
Applicant  and  upon  which  the 
Department  intends  to  base  its  decision 
under  Rule  1014.  If  the  Department 
receives  such  information  or  document 
after  the  membership  interview  or 
decides  to  rely  on  such  information  after 
the  membership  interview,  the 
Department  shall  promptly  serve  the 
information  or  document  and  an 
explanation  thereof  on  the  Applicant. 

1014.  Department  DeeisioH 

(a)  Standards  for  AdmissioH 

After  considering  the  application,  the 
membership  interview,  other 
information  and  documents  provided  by 
the  Applicant,  other  information  and 
documents  obtained  by  the  Department, 
and  the  public  interest  and  the 
protection  of  investors,  the  Department 
shall  determine  whether  the  Applicant 
meets  each  of  the  following  standards: 

(1)  The  application  and  all  supporting 
documents  are  complete  and  accurate. 

(2)  The  Applicant  and  its  Associated 
Persons  have  all  licenses  and 
registrations  required  by  state  and 
federal  authorities  and  self-regulatory 
organizations. 

(3)  The  Applicant  and  its  Associated 
Persons  are  capable  of  complying  with 


the  federal  securities  laws,  the  rules  and 
regplations  thereunder,  and  the  Rules  of 
the  Association,  including  observing 
high  standards  of  commercial  honor 
and  just  and  equitable  principles  of 
trade.  In  determirung  whether  this 
standard  is  met,  the  Department  may 
take  into  consideration  whether: 

(A)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  taken 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

(B)  an  Applicant’s  or  AMOciated 
Person’s  records  reflect:  (i)  disciplinary 
actions  involving  sales  practice 
violations;  (ii)  customer  complaints;  or 
(iii)  arbitrations  that  were  resolved 
adtversely  to  the  Applicant  or  Associated 
Person; 

(C)  an  Applicant  or  Associated  Person 
is  the  subj^  of  a  pending,  adjudicated, 
or  settled  regulatory  action  or 
investigation  by  the  Commission,  the 
Commodity  Futures  Trading 
Commission,  a  federal,  state,  or  foreign 
regulatory  agency,  or  a  self-regulatory 
organization;  a  pending,  adjudicated,  or 
s^ed  investment-related  civil  action 
for  dcanages  or  an  injunction;  an 
investment-related  customer  complaint 
or  arbitration  alleging  sales  practice 
violations,  theft,  misappropriation, 
conversion,  or  breach  of  fiduciary  duty 
that  is  pending  settled,  or  has  result^ 
in  an  award  or  judgment;  or  a  criminal 
action  (other  than  a  minor  traffic 
violation)  that  is  pending  adjudicated, 
or  that  has  resulted  in  a  guilty  or  no 
contest  plea; 

(D)  an  Associated  Person  was 
terminated  for  cause  or  permitted  to 
resign  after  an  investigation  of  an 
alleged  violation  of  a  fed&al  or  state 
securities  law,  a  rule  or  regulation 
thereunder,  a  self-regulatory 
organization  rule,  or  industry  standard 
of  conduct; 

(E)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  imposed  a 
remedial  action,  such  as  specif  training 
or  continuing  education  requirements  or 
heightened  supervision,  on  an 
Associated  Person;  and 

(F)  a  state  or  federal  authority  or  self- 
regulatory  organization  has  provided 
information  indicating  that  the 
Appheant  or  an  Associated  Person 
otherwise  poses  a  threat  to  public 
investors. 

(4)  The  Applicant  has  established  all 
contractued  or  other  arrangements  and 
business  relationships  wiA  banks, 
clearing  corporations,  service  bureaus, 
or  others  necessary  to:  (i)  initiate  the 
operations  described  in  the  Applicant’s 
business  plan,  considering  the  nature 
and  scope  of  operations  and  the  number 
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of  personnel;  and  (U)  comply  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association. 

•  (5)  The  Applicant  has  or  has  adequate 
plans  to  obtain  faciUties  that  are 
sufficient  to:  (i)  initiate  the  operations 
described  in  the  Applicant’s  business 
plan,  considering  the  nature  and  scope 
of  operations  and  the  number  of 
personnel;  and  (ii)  comply  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association . 

(6)  The  Applicant  is  capable  of 
maintaiiung  a  level  of  capital  in  excess 
of  the  minimum  net  capital 
requirements  set  forth  in  SEC  Rule 
15c3-l  adequate  to  support  the 
Applicant’s  intended  business 
operations  on  a  continuing  basis,  based 
on  information  that  is  current  within  30 
days  before  the  membership  interview. 
The  Department  may  impose  a 
reasonably  determined  higher  capital 
requirement  for  the  initiation  of 
operations  (^ter  considering: 

(A)  the  amount  of  the  capital 
sufficient  to  avoid  early  warning  level 
reporting  requirements,  such  as  SEC 
Rule  17a-ll; 

(B)  the  amount  of  capital  necessary  to 
meet  expenses  net  of  revenues  for  at 
least  twelve  months,  based  on  reliable 
projections  agreed  to  by  the  Applicant 
and  the  Department: 

(C)  any  planned  market  making 
activities,  the  number  of  markets  to  be 
made,  the  type  and  volatility' of 
products,  and  the  anticipated  maximum 
inventory  positions; 

(D)  any  plan  to  enter  into  other 
contractu^  conunitments,  such  as 
underwritings  or  other  securities-related 
activities; 

(E)  any  plan  to  distribute  or  maintain 
securities  products  in  proprietary 
positions,  and  the  risks,  volatility, 
degree  of  liquidity,  and  speculative 
nature  of  the  products;  and 

(F)  any  other  activity  that  the 
Applicant  will  engage  in  that  reasonably 
coidd  have  a  material  impact  on  capitcd 
within  the  first  six  months  of  business 
operations. 

( 7)  The  Applicant  has  financial 
controls  to  ensure  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  and  the  Rules  of 
the  Association. 

(8)  The  Applicant  has  compliance,  • 
supervisory,  operational,  and  internal 
control  practices  and  standards  that  are 
consistent  with  practices  and  standards 
regularly  employed  in  the  investment 
banking  or  securities  business,  taking 
into  account  the  nature  and  scope  of 
Applicant’s  proposed  business. 


(9)  The  Applicant  has  a  supervisory 
system,  including  written  supervisory 
procedures,  internal  operating 
procedures  (including  operational  cmd 
internal  controls),  and  compliance 
procedures  designed  to  prevent  and 
detect,  to  the  extent  practicable, 
violations  of  the  federal  securities  laws, 
the  rules  and  relations  thereunder, 
and  the  Rules  of  the  Association.  In 
evaluating  the  adequacy  of  a 
supervisory  system,  the  Department 
shall  consider  the  overall  nature  and 
scope  of  the  Applicant’s  intended 
business  operations  and  shall  consider 
whether: 

(A)  the  number,  experience,  and 
qualifications  of  supervisory  personnel 
are  adequate  in  ligfit  of  the  number, 
experience,  and  qualifications  of 
persons  to  be  supervised:  the 
disciplinary  history  of  such  persons;  any 
criminal,  civil,  ad^nistrative,  or 
arbitration  actions  or  written  custom^ 
complaints  against  such  persons;  and 
the  number  and  locations  of  the  offices 
that  the  Applicant  intends  to  open; 

(B)  the  Applicant  has  identified 
specific  Associated  Persons  to  supervise 
and  discharge:  (i)  each  of  the  functions 
in  Applicant’s  business  plan;  and  (ii) 
each  of  the  Applicant’s  intended  offices, 
whether  or  not  such  offices  are  required 
to  be  registered  under  the  Rules  of  the 
Association; 

(C)  each  Associated  Person  identified 
to  discharge  a  supervisory  function  in 
the  business  plan  has  at  least  one  year 
of  direct  experience  or  two  years  of 
related  experience  in  the  subject  area; 

(D)  the  Applicant  will  solicit  retail  or 
institution^  business; 

(E)  the  Applicant  vdll  recommend 
securities  to  customers; 

(F)  the  part-time  status  of  a  supervisor 
or  principal  will  affect  such  person’s 
ability  to  be  an  effective  supervisor: 

(G)  the  records  of  an  Associated 
Person  reflect:  (i)  disciplinary  actions 
involving  sales  practice  violations;  (ii) 
customer  complaints;  or  (Hi)  arbitrations 
that  were  resolved  adversely  to  the 
Associated  Person; 

(H)  any  remedial  action,  such  as 
special  training  or  continuing  education 
requirements  or  heightened  supervision, 
has  been  imposed  on  an  Associated 
Person  by  a  state  or  federal  authority  or 
self-regulatory  organization;  and 

(I)  any  other  condition  that  will  have 
a  material  impact  on  the  Applicant’s 
ability  to  detect  and  prevent  violations 
of  the  federal  securities  laws,  the  rules 
and  regulations  thereunder,  and  the 
Rules  of  the  Association. 

(10)  The  Applicant  has  a 
recordkeeping  system  that  enables 
Applicant  to  comply  with  federal,  state, 
and  self-regulatory  organization 


recordkeeping  requirements  and  a  staff  ' 
that  is  sufficient  in  qualifications  and 
numbers  to  prepare  and  preserve 


training  needs  assessment  and  has  a 
written  training  plan  that  complies  with 
the  continuing  ^ucation  requirements 
imposed  by  the  federal  securities  laws, 
the  rules  and  regulations  thereunder, 
and  the  Rules  of  the  Association. 

(12)  The  Association  does  not  possess 
any  information  indicating  that  the 
Applicant  may  circumvent,  evade,  or 
otherwise  avoid  compliance  with  the 
federal  securities  laws,  the  rules  and 
regulations  thereunder,  or  the  Rules  of 
the  Association. 

(13)  The  application  and  all 
supporting  documents  otherwise  cure 
consistent  with  the  federal  securities 
laws,  the  rules  and  regulations 
thereunder,  and  the  Rules  of  the 
Association. 

(b)  Gnuitimg  or  Denying  Application 

(1)  If  the  Apartment  determines  that 
the  Applicant  meets  each  of  the 
standcurds  in  paragraph  (a),  the 
Department  shall  grant  the  application 
for  membership. 

(2)  If  the  Department  determines  that 
the  Applicant  does  not  meet  one  or 
more  of  the  standards  in  paragraph  (a) 
in  whole  or  in  part,  the  Department 
may: 

(A)  grant  the  application  subject  to 
one  or  more  restrictions  reasonably 
designed  to  address  a  specific  financial, 
operational,  supervisory,  disciplinary, 
investor  protection,  or  other  regulatory 
concern  based- on  the  standards  for 
admission  in  Rule  1014(a);  or 

(B)  deny  the  application. 

(e)  Submission  of  Membership  Agreement 

If  the  Department  grants  an 
application,  with  or  without  restriction, 
the  Applicant’s  approval  for 
membership  shall  be  contingent  upon 
the  Applicant’s  submission  of  a  written 
membership  agreement,  satisfactory  to 
the  Department,  undertaking  to: 

(1)  engage  only  in  the  business  set 
forth  in  the  business  plcm  and  the 
membership  agreement; 

(2)  abide  by  any  restriction  specified 
in  the  Department’s  decision; 

(3)  obtain  the  Department’s  prior 
approval  of  the  removal  or  modification 
of  such  a  restriction  pursuant  to  Rule 
1018;  cmd 

(4)  notify  and  obtain  the  Department’s 
approval  of  a  change  in  ownership  or 
control  or  a  materi^  change  in  business 
operations  pursuant  to  Rule  1019. 

The  Applicant  shall  not  waive  the 
rigfit  to  ^e  a  written  request  for  review 
under  Rule  1015  by  executing  a 
membership  agreement  under  this 
paragraph. 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25315 


(d)  Decision 

(1)  Time 

The  Department  shall  issue  a  written 
decision  on  the  membership  application 
within  30  days  after  the  conclusion  of 
the  membership  interview  or  after  the 
submission  of  additional  information  or 
documents,  whichever  is  later. 

(2)  Content 

If  the  Department  denies  the 
application,  the  decision  shall  explain 
the  reason  for  denial,  referencing  the 
applicable  standard  or  standards  in 
paragraph  (a).  If  the  Department  grants 
the  application  subject  to  restrictions, 
the  decision  shall  explain  the  reason  for 
each  restriction,  referencing  the 
applicable  standard  or  standards  in 
paragraph  (a)  upon  which  the 
restriction  is  based  and  identify  the 
specific  financial,  operational, 
supervisory,  disciplinary,  investor 
protection,  or  other  regulatory  concern 
that  the  restriction  is  designed  to 
address  and  the  manner  in  which  the 
restriction  is  reasonably  designed  to 
address  the  concern. 

(3)  Failure  to  Issue  Decision 

If  the  Department  fails  to  issue  a 
decision  within  180  days  after  receipt  of 
an  application  or  such  later  date  as  the 
Department  and  the  Applicant  have 
agreed  in  writing,  the  Applicant  may  file 
a  written  request  with  the  NASD  Board 
requesting  that  the  NASD  Board  direct 
the  Department  to  issue  a  decision. 
Within  seven  days  after  receipt  of  such 
a  request,  the  NASD  Board  shall  direct 
the  Department  to  serve  its  written 
decision  immediately  or  to  show  good 
cause  for  an  extension  of  time.  If  the 
Department  shows  good  cause  for  an 
extension  of  time,  Ae  NASD  Board  may 
extend  the  180  day  time  limit  by  not 
more  than  90  days. 

(e)  Service  and  Effectiveness  of  Decision 

The  Department  shall  serve  its 

decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 
remain  in  effect  during  the  pendency  of 
any  review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016,  unless 
otherwise  directed  by  the  National 
Business  Conduct  Committee,  the  NASD 
Regulation  Board,  the  NASD  Board,  or 
the  CoiTunission. 

(f)  Effectiveness  of  Restriction 

I  A  restriction  imposed  under  this  Rule 

shall  remain  in  effect  and  bind  the 
Applicant  and  all  successors  to  the 
ownership  or  control  of  the  Applicant 
urdess: 

(1)  removed  or  modified  by  the 
Department  under  Rule  1 01 8; 
i  (2)  removed  or  modified  by  a  decision 

constituting  final  action  of  the 


Association  issued  under  Rule  1015  or 
1016;  or 

(3)  stayed  by  the  National  Business 
Conduct  Committee,  the  NASD 
Regulation  Board,  the  NASD  Board,  or 
the  Commission. 

(g)  Final  Action 

Urdess  the  Applicant  files  a  written 
request  for  a  review  under  Rule  1015, 
the  Department’s  decision  shall 
constitute  final  action  by  the 
Association. 

1015.  Review  by  National  Business 
Conduct  Committee 

(a)  Request 

Within  25  days  after  service  of  a 
decision  under  Rule  1014,  an  Applicant 
may  file  a  written  request  for  review 
witii  the  National  Business  Conduct 
Committee.  A  request  for  review  shall 
state  with  specificity  why  the  Applicant 
believes  that  the  Department’s  decision 
is  inconsistent  with  the  membership 
standards  set  forth  in  Rule  1014,  or 
otherwise  should  be  set  aside,  and  state 
whether  a  hearing  is  requested.  The 
Applicant  simultaneously  shall  send  by 
first-class  mail  a  copy  of  the  request  to 
the  district  office  where  the  Applicant 
filed  its  membership  application. 

(b)  Transmission  of  Documents 

Within  ten  days  after  receipt  of  a 

request  for  review,  the  Department  shall: 

h)  transmit  to  the  National  Business 
Conduct  Committee  copies  of  all 
documents  that  were  considered  in 
connection  with  the  Department’s 
decision  and  an  index  to  the 
documents:  and 

(2)  serve  on  the  Applicant  a  copy  of 
such  documents  (otiier  than  those 
documents  originally  submitted  by 
Applicant)  and  a  copy  of  the  index. 

(c)  Appointment  of  Subcommittee 

"The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  at  least  two  members.  One 
member  shall  be  a  current  member  of 
the  National  Business  Conduct 
Committee.  The  remaining  member  or 
members  shall  be  current  or  past 
members  of  the  NASD  Regulation  Board 
or  past  members  of  the  NASD  Board. 

(d)  Powers  of  Subcommittee 

If  a  hearing  is  requested,  the 
Subconunittee  shall  conduct  the 
hearing.  If  a  hearing  is  not  requested, 
the  Subconunittee  may  serve  a  notice 
directing  that  a  hearing  be  held.  If  a 
hearing  is  not  requested  or  directed,  the 
Subcommittee  shall  conduct  its  review 
on  the  basis  of  the  record  developed 
before  the  Department  and  any  written 
submissions  made  by  the  Applicant  or 
the  Department  in  connection  with  the 
request  for  review. 

(e) Hearmg 


(1)  Notice 

If  a  hearing  is  requested  or  directed, 
the  hearing  shall  be  held  within  45  days 
after  the  receipt  of  the  request  or  service 
of  the  notice  by  the  National  Business 
Conduct  Conunittee.  The  National 
Business  Conduct  Committee  shall  send 
written  notice  of  the  date  and  time  of 
the  hearing  to  the  Applicant  by 
facsimile  or  commercial  courier  not 
later  than  14  days  before  the  hearing. 

(2)  Counsel 

The  Applicant  and  the  Department 
may  be  represented  by  counsel  at  a 
hearing  conducted  pursuant  to  this 
Rule. 

(3)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  them  five  days  before  the  hearing, 
the  Applicant  and  the  Department  shall 
exchange  copies  of  their  proposed 
hearing  achibits  and  witness  lists  and 
provide  copies  of  the  same  to  the 
National  Business  Conduct  Conunittee. 

If  the  Applicant  or  the  Department  fails 
to  provide  copies  of  its  proposed 
hearing  exhibits  or  witness  list  within 
such  time,  the  Subconunittee  shall 
exclude  the  evidence  or  witnesses  fiom 
the  proceeding,  urd^  the 
Subconunittee  determines  that  good 
cause  is  shown  for  failure  to  comply 
with  the  production  date  of  this 
subparagraph. 

(4)  Tramscript 

The  hearing  shall  be  recorded  and  a 
trcaiscript  prepared  by  a  court  reporter. 

A  transcript  of  the  hearing  shall  be 
available  for  purchase  fiom  the  court 
reporter  at  prescribed  rates.  The 
Applicant,  the  Department,  or  a  witness 
may  seek  to  correct  its  transcript.  A 
proposed  correction  of  the  transcript 
shall  be  submitted  to  the  Subcommittee 
within  a  reasonable  period  of  time 
prescribed  by  the  Subconunittee.  Upon 
notice  to  the  Applicant  and  the 
Department,  the  Subcommittee  may 
direct  the  correction  to  the  transcript  as 
requested  or  sua  sponte. 

(5)  Faiture  to  Appear  at  Hearing 

If  an  Applicant  fails  to  appear  at  a 
hearing  for  which  it  has  notice,  the 
National  Business  Conduct  Committee 
may  dismiss  the  request  for  review  as 
ab^doned,  and  the  decision  of  the 
Department  shall  become  the  final 
action  of  the  Association.  Upon  a 
showing  of  good  cause,  the  National 
Business  Conduct  Conunittee  may 
withdraw  a  dismissal  entered  pursuant 
to  this  subparagraph. 

(f)  Additional  Information,  Briefs 

At  any  time  during  its  consideration, 
the  Subcorrunittee  or  the  National 
Business  Conduct  Committee  may  direct 
the  Applicant  or  the  Department  to 
submit  additional  information  and  to 
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file  briefs.  Any  additional  information 
or  brief  submitted  shall  be  provided  to 
all  parties  before  the  National  Business 
Conduct  Committee  renders  its  decision. 

(g)  Subcommittee  Recommendation 

The  Subcorrunittee  shall  present  a 

recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  within  60  days 
after  the  date  of  the  hearing  held 
pursuant  to  paraffvph  (e),  and  not  later 
than  seven  days  before  the  meeting  of 
the  National  Business  Conduct 
Committee  at  which  the  membership 
proceeding  shall  be  considered. 

(h)  Decision 

(1)  Proposed  Written  Decision 

After  considering  all  matters 

presented  in  the  review  and  the 
Subcommittee’s  recommended  written 
decision,  the  National  Business  Conduct 
Committee  may  affirm,  modify,  or 
reverse  the  Department’s  decision  or 
remand  the  membership  proceeding 
with  instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents 

The  decision  shall  include: 

(A)  a  description  of  the  Department’s 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  raised  in  the  review; 

(C)  a  summary  of  the  evidence  on 
each  issue;  and 

(D)  a  statement  whether  the 
Department’s  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
thaefor  that  references  the  applicable 
standards  in  Rule  1014. 

(3)  Issuumce  of  Decision  After  Expintion 
of  CuB  for  Review  Periods 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and,  if  such  decision  is  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  membership  proceeding  for  review 
pursuant  to  Rule  1016(a).  The  NASD 
Board  may  call  the  membership 
proceeding  for  review  pursuant  to  Rule 
1016(b).  If  neither  the  NASD  Regulation 
Board  nor  the  NASD  Board  calls  the 
membership  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final.  The  National 
Business  Conduct  Committee  shall  serve 
the  Applicant  with  a  written  notice 
specifying  the  date  on  which  the  call  for 
review  period  expired  and  stating  that 
the  final  written  decision  will  he  served 
within  15  days  after  such  date.  The 
National  Business  Conduct  Committee 
shall  serve  its  final  written  decision 
within  15  days  after  the  date  on  which 


the  call  for  review  period  expired.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  purposes  of  SEC 
Rule  19d-3,  unless  the  National 
Business  Conduct  Committee  remands 
the  membership  proceeding. 

(4)  Failure  to  Issue  Decidon 

If  the  National  Business  Conduct 
Committee  fails  to  serve  its  final  written 
decision  within  the  time  prescribed  in 
subparagraph  (3),  the  Applicant  may 
file  a  written  request  with  the  NASD 
Board  requesting  that  the  NASD  Board 
direct  the  National  Business  Conduct 
Committee  to  serve  its  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  Within  seven  days 
after  receipt  of  such  a  request,  the 
NASD  Board  shall  direct  the  National 
Business  Conduct  Committee  to  serve  its 
written  decision  immediately  or  to  show 
good  cause  for  an  extension  of  time.  If 
the  National  Business  Conduct 
Committee  shows  good  cause  for  an 
extension  of  time,  the  NASD  Board  may 
extend  the  15  day  time  limit  by  not  more 
than  15  days. 

1016.  Dueretionary  Review  by  Boards 

(m)  Diseretiouary  Review  by  the  NASD 
Regulattou  Board 

(1)  CaB  For  Review  By  Director 

A  Director  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Regulation  Board  if  the  call  for  review 
is  made  vfithin  the  period  prescribed  in 
paragraph  (2). 

(2)  Severn  D^  Period,  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
1015,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
membership  proceeding  should  be 
called  for  review.  A  Director  shall  call 
a  membership  proceeding  for  review  by 
notifying  the  General  Counsel  of  NASD 
Relation.  By  a  unanimous  vote  of  the 
NASD  Regulation  Board,  the  NASD 
Regulation  Board  may  shorten  the 
period  to  less  than  seven  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regjulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  thanseven 
dam. 

(3)  Review  at  Next  Meeting 

If  a  Director  calls  a  membership 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (2),  the 
NASD  Regulation  BoaM  shall  review 
the  memtership  proceeding  not  later 
than  the  next  meeting  of  the  NASD 
Regulation  Board.  The -NASD  Regulation 
Board  may  direct  the  Applicant  and  the 
Department  to  file  brieb  in  connection 
widi  review  proceedings  pursuant  to 
this  paragraph. 


(4)  Decision  of  NASD  Regulation 
Boa^,  IncludinK  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Regulation 
Board  may  remand  the  membership 
proceeding  with  instructions.  The 
NASD  Regulation  Board  shall  prepare  a 
proposed  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
1015(h)(2). 

(5)  luuance  of  Decision  After 
Esmiration  of  Call  fiw  Review  P«riod 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Boanl.  The  NASD  Board  may 
call  the  membership  proceeding  for 
review  pursuant  to  paragraph  (b).  If  the 
NASD  Board  does  not  c^  the 
membership  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final. 

The  NASD  Regulation  Board  shall  serve 
the  Applicant  with  a  written  notice 
specifying  the  date  on  which  the  call  for 
review  period  expired  and  stating  that  a 
final  written  decision  will  be  served 
within  15  days  after  such  date.  The 
NASD  Regulation  Board  shall  serve  its 
final  written  decision  within  15  days 
after  the  date  on  which  the  call  for 
review  period  expired.  The  decision 
shall  constitute  the  final  action  of  the 
Association  for  purposes  of  SEC  Rule 
19d— 3,  imless  the  NASD  Regulation 
Board  remands  the  member^p 
proceeding. 

(6)  Failure  to  Issue  Decision 

If  the  NASD  Regulation  Board  fails  to 
serve  its  final  written  decision  within 
the  time  prescribed  in  subparagraph  (5), 
the  Applicant  may  file  a  written  request 
with  &e  NASD  Board  requesting  that 
the  NASD  Board  direct  the  NASD 
Regulation  Board  to  serve  its  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  Within  seven  days 
after  receipt  of  such  a  request,  the  NASD 
Board  shall  direct  the  NASD  Regulation 
Board  to  serve  its  written  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  If  the  NASD 
Regulation  Board  shows  good  cause  for 
an  extension  of  time,  the  NASD  Board 
may  extend  the  15  day  time  limit  by  not 
more  than  15  days. 

(b)  DiscretionaTy  Review  by  the 
NASD  Board 

(1)  Call  for  Review  by  Governor 

A  Governor  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
subparagraph  (2). 

(2)  Seven  Day  Period;  Waiver 

(A)  Membenimp  Proceeding  Called 
for  Review  by  NASD  Regulation  Board 
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If  the  NASD  Regulation  Board 
reviewed  the  membership  proceeding 
under  paragraph  (a),  a  Governor  shall 
make  his  or  her  call  for  review  at  the 
next  meeting  of  the  NASD  Board  that  is 
at  least  seven  days  after  the  date  on 
which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Regulation  Bocird. 

(B)  Membership  Proceeding  Not 
C^ed  For  Review  By  NASD  Regulation 
Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  membership 
proceeding  for  review  under  paragraph 

(a)^a  Governor  shall  make  his  or  her  call 
for  review  at  the  next  meeting  of  the 
NASD  Board  that  is  at  least  seven  days 
after  the  date  on  which  the  NASD  Board 
receives  the  proposed  written  decision 
of  the  National  Business  Conduct 
Committee. 

(C)  Waiver 

By  uncaiimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 

(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(3)  Review  At  Next  Meeting 

If  a  Governor  calls  a  membership 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (2).  the 
NASD  Board  shall  review  the 
membership  proceeding  not  later  than 
the  next  meeting  of  the  NASD  Board. 
The  NASD  Boa^  may  order  the 
AppUcant  and  the  Department  to  file 
briefs  in  connection  with  review 
proceedings  pursuant  to  this  paragraph. 

(4)  Diacision  of  NASD  Board, 
Including  Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Relation  Board  did  not  call  the 
membership  proceeding  for  review 
under  paragraph  (a),  the  proposed 
written  decision  of  the  National 
Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  membership  proceeding 
with  instructions.  The  NASD  Board 
shall  prepare  a  written  decision  that 
includes  all  of  the  elements  described  in 
Rule  1015(h)(2). 

(5)  Issuance  of  Decision 

The  NASD  Board  shall  serve  its 
written  decision  on  the  Applicant 
within  15  days  after  the  meeting  at 
'which  it  conducted  its  review.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  pmposes  of  SEC 


Rule  19d-3,  unless  the  NASD  Board 
remands  the  membership  proceeding. 

1017.  Application  to  Commission  for 
Review 

A  person  aggrieved  by  final  action  of 
the  Association  under  Rule  1015  or 
1016  may  apply  for  review  by  the 
Commission  pursuant  to  Section 
19(d)(2)  of  the  Act.  The  filing  of  an 
application  for  review  shall  not  stay  the 
effectiveness  of  a  decision  constituting 
final  action  of  the  Association,  imless 
the  Commission  otherwise  orders. 

1018.  Removal  or  Modification  of 
Business  Restrictions 

(a)  Application 

(1)  A  member  of  the  Association  may 
seek  modification  or  removal  of  a 
restriction  on  its  business  activities 
imposed  pursuant  to  the  Rule  1010 
Series  by  filing  a  written  application 
with  the  Department  at  the  district 
office  for  the  district  in  which  the 
member’s  principal  place  of  business  is 
located.  The  application  shall  present 
facts  showing  that  the  circiunstances 
that  gave  rise  to  the  restriction  have 
changed  and  state  with  specificity  why 
the  restriction  should  be  modified  or 
removed  in  fight  of  the  standards  set 
forth  in  Rule  1014  and  the  articulated 
rationale  for  the  imposition  of  the 
restriction.  A  copy  of  the  decision 
pertaining  to  such  restriction  shall  be 
appended  to  the  application. 

(2)  Within  30  days  after  the  receipt  of 
an  application  to  remove  or  modify  a 
restriction,  the  Department  shall 
determine  whether  the  application  is 
complete  and,  if  not,  shall  request 
additional  information  or  dociunents. 
Unless  otherwise  agreed  to  by  the 
Department  and  the  Applicant,  the 
Applicant  shall  file  any  additional 
information  or  documents  with  the 
Department  within  30  days  after  the 
Department’s  request.  The  Department 
may  reqvure  the  Applicant  to  participate 
in  a  membership  interview  pursuant  to 
Rule  1013  within  30  days  after  the 
receipt  of  the  application  or  within  30 
days  after  the  filing  of  any  additional 
documents  or  information  requested  by 
the  Department. 

(3)  Absent  a  showing  of  good  cause, 
an  application  to  modify  or  remove  a 
restrictimi  shall  lapse  if  an  Applicant 
fails  to  respond  within  30  days  after  a 
request  for  information  or  documents.  A 
lapse  shall  require  the  Applicant  to 
submit  a  new  application  to  modify  or 
remove  a  restriction. 

(b)  Department  Decision 

(1)  In  evaluating  an  application 
submitted  under  paragraph  (a),  the 
Depcutment  shall  consider  whether 


maintenance  of  the  restriction  is 
appropriate  in  fight  of: 

Ca)  the  standards  set  forth  in  Rule 
1014; 

(B)  the  circvunstances  that  gave  rise  to 
the  imposition  of  the  restrictions; 

(C)  tne  Applicant’s  operations  since 
the  restrictions  were  imposed; 

(D)  a  change  in  ownership  or  control 
or  supervisors  and  princip^;  and 

(E)  any  new  evidence  submitted  in 
connection  with  the  application. 

(2)  Within  30  days  after  receipt  of  an 
application  imder  paragraph  (a),  or 
within  30  days  after  the  submission  of 
additional  information  or  dociiments, 
whichever  is  later,  the  Department  shall 
issue  a  written  decision.  *1110  decision 
shall  state  whether  the  application  to 
modify  or  remove  the  restriction  is 
granted  ordenied  in  whole  or  in  part, 
and  shall  provide  a  rationale  for  the 
Department’s  decision,  referencing  the 
applicable  standard  in  Rule  1014.  If  the 
Department  fails  to  issue  a  decision 
within  the  such  time,  the  Applicant  may 
file  a  written  request  with  the  NASD 
Board  requesting  that  the  NASD  Board 
direct  the  Department  to  issue  a 
decision.  Within  seven  days  after 
receipt  of  such  a  request,  foe  NASD 
Board  shall  direct  the  Department  to 
issue  a  written  decision  immediately  or 
to  show  good  cause  for  an  extension  of 
time.  If  the  Department  shows  good 
cause  for  an  extension  of  time,  foe 
NASD  Board  may  extend  foe  30  day 
time  limit  Iw  not  more  th^  30  days. 

(3)  If  foe  i^partment  modifies  or 
removes  a  restriction  on  foe  Applicant’s 
business  activities,  foe  membership 
agreement  submitted  imder  Rule  1014 
shall  be  modified  accordingly. 

(c)  Request  for  Review 

An  Applicant  may  file  a  written 
request  for  review  of  foe  Department’s 
decision  with  foe  National  Business 
Conduct  Committee  pursuant  to  Rule 
1015.  The  procedures  set  forth  in  Rule 
1015  shall  apply  to  such  a  review,  and 
foe  National  Business  Conduct 
Conunittee’s  decision  shall  be  subject  to 
discretionary  review  by  foe  NASD 
Regulation  Board  and  foe  NASD  Board 
pursuant  to  Rule  1016. 

(d)  Removal  or  Modification  of 
Restriction  on  Department’s  Initiative 

The  Department  shall  modify  or 
remove  a  restriction  on  its  own 
initiative  if  foe  Department  determines 
such  action  is  appropriate  in  fight  of  foe 
considerations  set  forth  in  paragraph 
(b)(1).  'The  Department  shall  notify  foe 
member  in  writing  of  foe  Department’s 
determination  and  inform  foe  member 
that  it  may  apply  for  further 
modification  or  removal  of  a  restriction 
by  fifing  an  application  imder  paragraph 
(a). 
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1019.  Change  in  Ownership,  Control,  or 
Operations 

(a)  Notice 

At  least  30  days  prior  to  the 
occurrence  of  any  of  the  following 
changes  in  ownership,  control,  or 
operations,  a  member  shall  file  a  written 
notice  of  the  change  with  the 
Department  at  the  district  office  in  the 
district  in  which  the  member’s  principal 
place  of  business  is  located: 

(1)  a  merger  of  the  member  with 
another  member; 

(2)  an  acquisition  by  the  member  of 
another  member; 

(3)  an  acquisition  of  substantially  all 
of  the  member’s  assets; 

(4)  a  change  in  the  equity  ownership 
or  partnership  capital  of  the  member 
that  results  in  one  person  or  entity 
owning  or  controlling  25  percent  or 
more  of  the  equity  or  partnership 
capital;  or 

(5)  a  material  change  in  the  member’s 
business  operations. 

(b)  Review 

The  Department  shall  review  a  change 
in  owner^p,  control,  or  operations 
described  in  paragraph  (a)  prior  to  the 
change  taking  effect.  'The  Department 
may  maintain  existing  restrictions  on 
the  member’s  business  activities  and 
place  new  interim  restrictions  on  the 
member  based  on  the  standards  in  Rvile 
1014,  pending  final  Department  action. 
The  Department  may  condition 
continued  membership  on  the 
submission  of  additional  information  or 
documents  and  participation  in  a 
membership  interviev/  pursuant  to  Rule 
1013  and  on  prompt  compliance  with 
the  standards  and  requirements  in  Rule 
1014,  in  which  c€ise  ^  procedural 
protections  imder  the  Rule  1010  Series 
shall  apply,  including  the  time  limits 
required  for  issuance  of  a  decision. 
***** 

Complaints,  Investigations  and 
Sanctions 

Table  of  Contents 

6000.  Investigations  and  Sanctions 

8100.  General  Provisions 

8110.  Availability  of  Manual  to 
Customers 

8120.  Definitions 

8200.  Investigations 

6210.  Provision  of  Information  and 
Testimony  and  Inspection  of  Books 

8220.  Suspension  for  Failure  to 
Provide  Requested  Information 

•  Notice  to  Members  and  Persons 
Associated  with  Members 

•  Hearing 

•  Decision 

•  Notice  to  Membership 

•  Termination  of  Suspension 


•  Copies  of  Notices  and  Decisions  to 
Members 

•  Other  Action  Not  Foreclosed 

8300.  Sanctions 

8310.  Sanctions  for  Violation  of  the 
Rules 

IM-8310-1.  Effect  of  a  Suspension, 
Revocation,  Cancellation,  or  Bar 

IM-8310-2.  Release  of  Disciplinary 
Information 

8320.  Payment  of  Fines,  Other 
Monetary  Sanctions,  or  Costs; 
Sununary  Action  for  Failure  to  Pay 

8330.  Costs  of  Proceedings 

***** 

Rule  8000  Series 
***** 

8000.  [Complaints,]  Investigations  and 
Sanctions 

8100.  [Complaints]  General  Provisions 

8110.  Availability  [of  Certificate,  By- 
Laws  and  Rules]  of  Manual  to  Customers 

Every  member  of  the  Association  shall 
keep  in  [each  branch  office  maintained 
by  him,  in  the  form  to  be  supplied  by 
the  Board  of  Governors,  a  copy  of  the 
Certificate  of  Incorporation,  By-Laws 
and  Rules  of  the  Association,  and  of  all 
additions  and  amendments  fiom  time  to 
time  made  thereto,  and  of  all  published 
interpretive  rulings  made  by  the  Board  ■ 
of  Governors,  all  of  which  ^all  be 
available  for  the  examination  of  any 
customer  who  makes  requests  therefor] 
its  main  office  and  each  of  its  brcmch 
offices  a  current  copy  of  the 
Association’s  Manual  and  all 
amendments  to  it.  Upon  request,  a 
member  shall  make  the  Manual  and 
amendments  available  to  any  customer 
for  examination. 

[8120.  Complaints  by  Public  Against 
Monbers  for  Violations  of  Rules] 

[Any  person  feeling  aggrieved  by  any 
act,  practice  or  omission  of  any  member 
or  any  person  associated  with  a  member 
of  the  Association,  which  such  person 
believes  to  be  in  violation  of  the  Act,  the 
rules  and  regulations  therermder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  any  of  the  Rules 
of  the  Association,  may,  on  the  form  to 
be  supplied  by  the  Board  of  Governors, 
file  a  complaint  against  such  member  or 
such  persons  associated  with  a  member 
in  regard  thereto  with  any  District 
Business  Conduct  Committee  of  the 
Association,  and  any  such  complaint 
shall  be  bandied  in  accordance  with  the 
Code  of  Procedure,  as  set  forth  in  the 
Rule  9000  Series.] 


8120.  Definitions 

(a)  Unless  otherwise  provided,  terms 
used  in  the  Rule  8000  ^ries  shall  have 
the  meaning  as  defined  in  Rule  0120. 

(b)  The  term  “Adjudicator”  shall  have 
the  meaning  as  defined  in  Rule  9120. 

[8130.  Complaints  by  District  Business 
Conduct  Committees] 

[Any  District  Business  Conduct 
Committee  which,  on  information  and 
belief,  is  of  the  opinion  that  any  act, 
practice,  or  omission  of  any  member  of 
the  Association  or  any  person  associated 
with  a  member  is  in  violation  of  the  Act, 
the  rules  and  regrilations  thereunder,  * 
the  rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  any  of  the  Rules 
of  the  Association,  may,  on  the  form  to 
be  supplied  by  the  Board  of  Governors, 
file  a  complaint  against  such  member  or 
such' person  associated  with  a  member 
in  regard  thereto  with  itself  or  with  any 
other  District  Business  Conduct 
Committee  of  the  Association,  as  the 
necessities  of  the  complaint  may 
require,  and  any  such  complaint  shall 
be  handled  in  accordance  with  the  Rule 
9000  Series  and  in  the  same  manner  as 
if  it  had  been  filed  by  an  individual  or 
member.] 

[8140.  Complaints  by  the  Board  of 
Governors] 

[The  Board  of  Governors  shall  have 
authority  when  on  the  basis  of 
information  and  belief  it  is  of  the 
opinion  that  any  act,  practice  or 
omission  of  any  member  of  the 
Association  or  of  any  person  associated 
with  a  member  is  in  violation  of  the  Act, 
the  rules  and  regulations  thereimder, 
the  rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  any  Rule  of  the 
Association  to  file  a  complaint  against 
such  member  or  such  person  associated 
with  a  member  in  respect  thereto  or  to 
instruct  any  District  Business  Conduct 
Committee  to  do  so,  and  any  such 
complaint  shall  be  handled  in 
accordance  with  the  Rule  9000  Series.] 

8200.  Investigations 

8210.  [Reports]  Provision  of  Information 
and  Testimony  and  Inspection  of  Books 
[for  Purpose  of  Investigating 
Complaints] 

[(a)  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  hearing  of 
any  complaint  against  any  member  of 
the  Association  or  any  person  associated 
with  a  member  made  or  beld  in 
accordance  with  the  Rule  9000  Series, 
or  made  or  held  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contract 
market  or  regulator  of  such  markets. 
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with  whom  the  Association  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assistance  solely  for 
market  surveillance,  investigative, 
enforcement  or  other  regulatory 
purposes,  any  Dutrict  Business  Conduct 
Committee,  the  Market  Surveillance 
Committee,  or  the  Board  of  Governors, 
or  any  duly  authorized  member  or 
members  of  any  such  Committees  or 
Board  or  any  duly  audiorized  agent  or 
agents  of  any  suc^  Committee  or  Board] 

(a)  Authority  of  Adjudicator  and 
Association  Statff 

For  the  purpose  of  an  investigation, 
complaint,  examination,  or  proceeding 
authorized  by  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  an  Adjudicator 
or  Association  staff  shall  have  the  right 
to.i:] 

(1)  [to]  require  [any]  a  member  [of  the 
Association],  person  associated  with  a 
member,  or  person  [no  longer  associated 
with  a  member  when  such  person  is] 
subject  to  the  Association’s  jurisdiction 
to  [report,  either  informally  or  on  the 
record,  orally  or  in  writing  with  regard] 
provide  information  orally,  in  writing,  or 
electronically  (if  the  requested 
information  is,  or  is  required  to  be, 
maintained  in  electronic  form)  and  to 
testify,  under  oath  or  affirmation 
administered  by  a  court  reporter  or  a 
notary  public  if  requested,  with  respect 
to  any  matter  involved  in  [any  such 
investigation  or  hearing,  and]  the 
investigation,  complaint,  examination, 
or  proceeding:  ond 

[(2)  to  investigate  the  books,  records 
and  accoimts  of  any  such  member  or 
person  with  relation  to  any  matter 
involved  in  any  such  investigation  or 
hearing. 

(b)  No  such  member  or  person  shall 
fail  to  make  any  report  as  required  in 
this  Riile,  or  fail  to  permit  any 
inspection  of  books,  records  and 
accounts  as  may  be  validly  called  for 
under  this  Riile.  Any  notice  requiring  an 
oral  or  written  report  or  calling  for  an 
inspection  of  books,  records  and 
accovmts  pursuant  to  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is 
directed  by  the  mailing  thereof  to  the 
last  known  address  of  such  member  or 
person  as  reflected  on  the  Association’s 
records.] 

(2)  inspect  the  books,  records,  and 
accounts  of  such  member  or  person  with 
respect  to  any  matter  involved  in  the 
investigation,  complaint,  examination, 
or  proceeding. 

(b)  Other  SRO*s  and  Regulators 

Association  staff  also  may  exercise 
the  authority  set  forth  in  paragraph  (a) 
for  the  purpose  of  an  investigation, 
complaint,  examination,  or  proceeding 


conducted  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contract 
market,  or  regulator  of  such  markets 
with  which  the  Association  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assistance  solely  for 
market  surveillance,  investigative, 
enforcement,  or  other  regulatory 
purposes. 

(e)  Requirement  to  Comply 

No  member  or  person  shall  fail  to 
provide  information  or  testimony  or  to 
permit  an  inspection  of  books,  records, 
or  accounts  pursuant  to  this  Rule. 

(d)  Receipt  of  Notice 

A  notice  under  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is  directed 
by  the  mailing  thereof  to  the  last  known 
address  of  such  member  or  person  as 
reflected  on  the  Association’s  records, 
unless  the  Adjudicator  or  Association 
staff  responsible  for  serving  the  member 
or  associated  person  has  actual 
knowledge  that  the  address  is  out  of 
date.  In  such  case,  a  copy  of  the  notice 
shcdl  be  served  on  the  member  at  its  last 
known  address,  or  in  the  case  of  an 
associated  person,  at  the  associated 
person’s  last  known  residential  address 
and  the  business  address  in  the  Central 
Registration  Depository  of  the  member 
with  which  the  person  is  employed  or 
affiliated. 

(e)  Electronic  Interface 

In  carrying  out  its  responsibilities 
under  this  Rule,  the  Association  may,  as 
appropriate,  estabUsh  programs  for  the 
submission  of  information  to  the 
Association  on  a  regular  basis  through 
a  direct  or  indirect  electronic  interface 
between  the  Association  and  members. 

8220.  Suspension  [of  Members]  for 
Failure  to  [Fumidi]  Provitie  Requested 
Information  [Duly  Requested] 

[(a)  'The  President  is  hereby  directed 
and  authorized  to  notify  members  of  the 
Association  who  fail  to  provide 
information  with  respect  to  their 
business  practices  and/or  who  fail  to 
keep  membership  applications  and 
supporting  documents  current  and/or 
who  fail  to  furnish  such  other 
information  or  reports  or  other  material 
or  data  duly  requested  by  the 
Association  pursuant  to  the  powers  duly 
vested  in  it  by  its  Certificate  of 
Incorporation,  By-Laws  and  such  other 
duly  authorized  resolutions  and 
dir^tives  as  are  necessary  in  the 
conduct  of  the  business  of  the 
Association,  that  the  continued  failure 
to  furnish  duly  requested  infomation, 
reports,  data  or  other  material, 
constitutes  grounds  for  suspension  firom 
membership.] 


[(b)  After  fifteen  (15)  days’  notice  in 
writing  thereof,  and  continued  failure  to 
furnish  the  information,  reports,  data  or 
other  material  as  described  in  paragraph 
(a),  the  President  is  hereby  dirked  and 
authorized  to  suspend  the  membership 
of  any  such  member  on  behalf  of  the 
Board  of  Governors,  and  to  cause 
notification  thereof  in  the  next 
following  membership  supplement,  to 
the  effect  that  the  member^p  has  been 
suspended  for  failure  to  furnish  such 
duly  requested  information.) 

[(c)  Prior  to  such  notice,  in  writing  to 
the  member,  the  Executive  Committee  of 
the  Board  of  Governors  shall  be  notified 
in  writing  of  such  contemplated  action 
by  the  President.] 

[(dy'The  President  shall  advise  the 
member  concerned,  in  writing,  of  the 
suspension.] 

[(e)  It  is  essential  for  the  promotion  of 
the  Association’s  welfare,  <^ject  and 
purposes  and  more  particularly  for  the 
administration  and  enforcement  of  its 
Rules: 

(1)  that  any  District  Business  Conduct 
Committee,  any  Market  Surveillance 
Committee,  or  any  duly  authorized 
member  or  members  of  any  such 
Committees,  or  any  duly  authorized 
agent  or  agents  of  any  such  Committees, 
or  any  Association  examiner  duly 
authorized  by  the  President  shall  have 
the  right,  in  order  to  and  solely  for  the  » 
purpose  of  determining  whether  any 
member  is  complying  with  the  Rules  of 
the  Association: 

(A)  to  reqviire  any  such  member  to 
submit  a  report  in  writing  with  regard 
to  any  matter  connected  with  such 
member’s  business  or  bvisihess 
practices,  and 

(B)  to  inspect  the  books,  records  and 
accounts  of  any  such  member;  and 

(2)  that  any  such  Committee  or  any 
such  member  or  members  thereof,  or 
any  such  agent  or  agents  thereof,  or  any 
such  examiner,  be  and^  hereby  is  grant^ 
such  rights.] 

S22L  Notice 

(a)  Notice  to  Member 

If  a  member  fails  to  provide  any 
information,  report,  material,  data,  or 
testimony  requested  pursuant  to  the 
NASD  By-Laws  or  the  Rules  of  the 
Association,  or  fails  to  keep  its 
membership  application  or  supporting 
documents  current,  the  National 
Business  Conduct  Committee  shall 
provide  written  notice  to  such  member 
specifying  the  nature  of  the  failure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  sewice  of  the 
notice  constitutes  grounds  for 
suspension  from  membership. 

(b)  Notice  to  Person  Associated  with 
Member 
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If  a  person  associated  with  a  member 
fails  to  provide  any  information,  report, 
materi^,  data,  or  testimony  requeued 
pursuant  to  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  the  National 
Business  Conduct  Committee  shall 
provide  written  notice  to  such  person 
specifying  the  nature  of  the  failure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  service  of  the 
notice  constitutes  grounds  for 
suspending  the  association  of  the 
person  wiA  the  member. 

(e)  Service  ofNodee 
The  National  Business  Conduct 
Committee  shall  serve  the  member  or 
associated  person  with  such  notice  via 
personal  service  or  commercial  courier. 

8222.  Hearing 

(a)  Request  for  Hearing 

Within  five  days  after  the  date  of 
service  of  a  notice  issued  under  Ride 
8221,  a  member  or  associated  person 
may  file  with  the  National  Business 
Conduct  Committee  a  written  request  for 
an  expedited  hearing  before  a 
subcommittee  of  the  National  Business 
Conduct  Committee.  The  request  shall 
state  with  specificity  why  the  member  or 
associated  person  believes  that  there  are 
insufficient  grounds  for  suspension  or 
any  other  reason  for  setting  aside  the 
notice  issued  by  the  National  Business 
Cbnduct  Committee. 

(b)  Hearing  Procedures 

(1)  Anpoiidment  of  Subcouunittee 

If  a  hearing  is  requested,  the  National 
Business  Conduct  Committee  shall 
appoint  a  subcommittee  to  conduct  the 
hearing  and  decide  whether  the  member 
or  associated  person  should  be 
suspended.  The  subcommittee  shall  be 
composed  of  a  member  of  the  National 
Business  Conduct  Committee  and  one  or 
more  current  or  past  members  of  the 
NASD  Regulation  Board. 

(2)  Time  of  Hearuu 

The  hearing  shall  be  held  within  20 
days  after  the  date  of  service  of  the 
notice  issued  under  Rule  8221 .  Not  later 
than  seven  days  before  the  hearing,  the 
subcommittee  shall  serve  the  member  or 
associated  person  with  written  notice  of 
the  date  and  time  of  the  hearing  via 
commercial  courier  or  facsimile  and 
notify  the  appropriate  department  or 
office  of  NASD  Regulation  of  the  date 
and  time  of  the  hearing.  The 
appropriate  department  or  office  of 
NASD  Regulation  (hereinafter 
“appropriate  department  or  office"  in 
the  Rule  8220  Series)  shall  be  the 
department  or  office  that  issued  the 
request  for  the  information,  report, 
material,  data,  or  testimony  that  the 
member  or  associated  person  failed  to 
provide,  or  in  the  case  of  a  member  that 
failed  to  keep  its  membership 


application  or  supporting  documents 
current,  the  Department  of  Member 
Regulation. 

(3)  TroHsmission  of  Documents 
Within  seven  days  before  the  hearing, 

the  subcommittee  shall  serve  the 
member  or  associated  person  via 
commercial  courier  with  all  documents 
that  were  considered  in  coimection  with 
the  National  Business  Conduct 
Committee’s  decision  to  issue  a  notice 
under  Rule  8221. 

(4)  Counsel 

The  member  or  associated  person  and 
the  appropriate  department  or  office 
may  be  represented  by  counsel  at  a 
hearing  conducted  under  this  Rule. 

(5)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  four  days  before  the  hearing, 
the  member  or  associated  person  and 
the  appropriate  department  or  office 
shall  exchange  copies  of  propo^d 
hearing  exhibits  and  witness  lists  and 
provide  copies  of  the  same  to  the 
subcommittee. 

(6)  Witnesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall  ■ 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a 
notary  public. 

(7)  Additional  Iitformation 

At  any  time  during  its  consideration, 
the  subcommittee  may  direct  the 
member  or  associated  person  or  the 
appropriate  department  or  office  to 
submit  additional  information.  Any 
additional  information  submitted  shall 
be  provided  to  all  parties  before  the 
subcommittee  renders  its  decision. 

(8)  Transcript 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter. 

(9)  Record 

The  record  shall  consist  of  all 
documents  that  were  considered  in 
connection  with  the  National  Business 
Conduct  Committee’s  decision  to  issue  a 
notice  under  Rule  8221,  the  notice 
issued  under  Rule  8221,  the  request  for 
hearing  filed  under  Rule  8222,  the 
transcript  of  the  hearing,  and  each 
document  or  other  item  of  evidence 
presented  to  or  considered  by  the 
Subcommittee.  The  Office  of  the 
General  Counsel  of  NASD  Regulation 
shall  be  the  custodian  of  the  record. 

(10)  Failure  to  Appear  at  Hearing 

If  a  member  or  associated  person  fails 
to  appear  at  a  hearing  for  which  it  has 
notice,  the  subcommittee  may  dismiss 
the  request  for  a  hearing  as  abandoned, 
and  the  notice  of  the  National  Business 


Conduct  Committee  issued  under  Rule 
8221  shall  become  the  final  action  of  the 
Association.  Upon  a  showing  of  good 
cause,  the  subcommittee  may  withdraw 
a  dismissal  entered  pursuant  to  this 
subparagraph. 

8223.  Decision 

(a)  Subcommittee 

(1)  Proposed  Written  Decision 

The  subcommittee  may  suspend  the 
membership  of  a  member  or  suspend 
the  association  of  a  person  with  a 
member  for  failure  to  take  the  action 
required  by  the  notice  issued  under  Rule 
8221.  The  subcommittee  shall  prepare  a 
proposed  written  decision,  and  if  the 
subcommittee  determines  that  a 
suspension  should  be  imposed,  the 
proposed  written  decision  shall  state  the 
grounds  for  the  suspension  and  the 
conditions  for  terminating  the 
suspension.  The  subcommittee  shall 
provide  its  proposed  written  decision  to 
the  NASD  Bocad  of  Governors. 

(2)  Issuance  of  Decidon  After  Expiratton 
of  Call  for  Review  Period 

If  no  Governor  calls  the  suspension 
proceeding  for  review  within  the  time 
prescribed  in  paragraph  (b)(1),  the 
subcommittee’s  proposed  written 
decision  shall  b^ome  final,  and  the 
subcommittee  shcdl  serve  the  final 
written  decision  on  the  member  or 
associated  person  via  commercial 
courier  or  facsimile. 

(b)  NASD  Board  of  Governors 

(1)  Can  For  Review  by  Governor 

A  Governor  may  call  the  suspension 
proceeding  for  review  if  the  call  for 
review  is  made  not  later  than  ten  days 
after  the  Governor  receives  the 
subcommittee’s  proposed  written 
decision.  By  a  unanimous  vote  of  the 
NASD  Board  of  Governors,  the  NASD 
Board  of  Governors  may  shorten  the  call 
for  review  period  to  less  than  ten  days. 
By  an  afftnnative  vote  of  the  majority  of 
the  NASD  Board  of  Governors  then  in 
office,  the  NASD  Board  of  Governors 
may,  during  the  ten  day  period,  vote  to 
extend  the  period  to  more  than  ten  days. 

(2)  Review  and  Decision 

If  a  Governor  calls  the  suspension 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (1),  the 
NASD  Board  of  Governors  shall  conduct 
a  review  not  later  than  its  next  meeting. 
The  NASD  Board  of  Governors  may 
affirm,  modify,  or  reverse  the  decision  of 
the  subcommittee.  Not  later  than  seven 
days  after  the  NASD  Board  of  Governors 
meeting,  the  NASD  Board  of  Governors 
shall  serve  a  final  written  decision  on 
the  member  or  associated  person  via 
commercial  courier  or  facsimile.  The 
decision  shall  state  the  disposition  of 
the  suspension  proceeding,  and  if  a 
suspension  is  imposed,  state  the 
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grounds  for  the  suspension  and  the 
conditions  for  terminating  the 
suspension. 

(c)  Effective  Date. 

A  final  written  decision  served  under 
this  Rule  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

8224.  N(rtice  to  Membership 

The  Association  shall  provide  notice 
of  a  suspension  under  the  Rule  8220 
Series  and  the  grounds  therefor  in  the 
next  membership  supplement. 

8225.  Termination  of  Suspension 

A  suspended  member  or  associated 
person  may  file  a  written  request  for 
termination  of  the  suspension  on  the 
ground  of  full  compliance  with  the 
notice  issued  under  Rule  8221  or,  if 
applicable,  the  conditions  of  a  decision 
under  Rule  8223,  with  the  head  of  the 
appropriate  department  or  office.  The 
head  of  the  appropriate  department  or 
office  shall  respond  to  the  request  in 
writing  within  five  days  after  receipt  of 
the  request.  If  the  head  of  the 
appropriate  department  or  office  grants 
the  request,  he  or  she  shall  serve  the 
member  or  associated  person  with 
written  notice  of  the  termination  of  the 
suspension  via  commercial  courier  or 
facsimile.  If  the  head  of  the  department 
or  office  denies  the  request,  the 
suspended  member  or  associated  person 
may  file  a  written  request  for  relief  with 
the  National  Business  Conduct 
Committee.  The  National  Business 
Conduct  Committee  shall  respond  to  the 
request  in  writing  within  ten  days  after 
receipt  of  the  request.  The  National 
Business  Conduct  Committee’s  response 
shall  be  served  on  the  member  or 
associated  person  via  commercial 
courier  or  facsimile. 

8226.  Copies  of  Notices  and  Decisions  to 
Member 

A  copy  of  a  notice  or  decision  under 
the  Rule  8220  Series  that  is  served  on 
a  person  associated  with  a  member  shall 
be  served  on  such  member. 

8227.  Otiter  Action  Not  Foreclosed 

Action  by  the  Association  under  the 
Rule  8220  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

8300.  Sanctions 

8310.  Sanctions  for  Violation  of  the 
Rules 

[Any  District  Business  Conduct 
Conunittee,  Market  Surveillance 
Committee,  the  National  Business 
Conduct  Committee  (NBCC),  any  other 
committee  exercising  powers  assigned 
by  the  Board,  or  the  Board,  in  the 


administration  and  enforcement  of  these 
Rules,  the  Act,  the  rules  and  regulations 
there  \mder,  or  the  rules  of  the 
Municipal  Securities  Rulemaking  Board, 
and  after  compliance  with  the  Rule  9000 
series,  may:] 

(a)  Imposition  of  Sanction 
After  compliance  with  the  Rule  9000 
Series,  the  Association  may  impose  one 
or  more  of  the  following  sanctions  on  a 
member  or  associated  person  for  each 
violation  of  the  federal  securities  laws, 
rules  or  relations  thereunder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  Rules  of  the 
Association,  or  may  impose  one  or  more 
of  the  following  sanctions  on  a  member 
or  associated  person  for  any  neglect  or 
refusal  to  comply  with  an  order, 
direction,  or  decision  issued  under  the 
Rules  of  the  Association: 

[(a)]fl^  censure  [any]  member  or 
person  associated  with  &  member  [,  and/ 
or); 

[(b)]/2/  impose  a  fine  upon  [any]  a 
member  or  person  associated  with  a 
member  [,  and/or  ]; 

[(c)]/3/  suspend  the  membership  of 
[any]  a  member  or  suspend  the 
registration  of  a  person  associated  with 
a  member  [,  if  any,]  for  a  definite  period 
[,  and/or  for]  or  a  period  contingent  on 
the  performance  of  a  particular  act[, 
and/or]; 

[(d)/4j  expel  [any]  a  member,  cancel 
the  membership  of  a  member,  or  revoke 
or  cancel  the  registration  of  [any]  a 
person  associate  with  a  member  [,  if 
any,  and/or  ]; 

[(e)]/5/  suspend  or  bar  a  member  or 
person  associated  with  a  member  finm 
association  with  all  members  [,  and/or]; 
or 

[(f)]/6/  impose  any  other  fitting 
sanction  [deemed  appropriate  imder  the 
circumstances,  ]. 

[for  each  or  any  violation  of  any  of 
these  Rvdes  by  a  member  or  person 
associated  with  a  member  or  for  any 
neglect  or  refusal  to  comply  with  any 
orders,  directions  or  decisions  issued  by 
any  such  committee  or  by  the  Board  in 
the  enforcement  of  these  Rules, 
including  any  interpretative  ruling 
made  by  the  Board,  as  dhy  such 
committee  or  the  Board,  in  its 
discretion,  may  deem  to  be  just; 
provided,  however,  that  no  such 
sanction  imposed  by  any  such 
committee  ^all  take  effect  until  the 
period  for  appeal  therefrom  or  review 
thereof  by  the  National  Business 
Conduct  Committee  or  the  Board,  as 
applicable,  has  expired  and  any  such 
appeal  or  review  has  been  completed  in 
accordance  with  the  Rule  9000  Series; 
and  provided,  further,  that  all  parties  to 
any] 

(b)  Assent  to  Sanction 


Each  party  to  a  proceeding  resulting 
in  a  sanction  shall  be  deem^  to  have 
assented  to  [or  to  have  acquiesced  in] 
the  imposition  of  [such]  the  sanction 
unless  [any  party  aggrieved  thereby 
shall  have  made]  such  party  files  a 
written  application  for  appeal,  review 
[thereof],  or  re/ie/ pursuant  to  the  Rule 
9000  Series],  within  fifteen  (15)  days 
after  the  date  of  the  decision  rendered 
in  such  proceeding]. 

IM-8310-1.  Effect  of  a  Suspension, 
Revocation,  Cancellation,  or  Bar 
If  the  Association  or  the  Commission 
issues  an  order  [which]  that  imposes  a 
suspension,  revocation,  or  cancellation 
of  the  registration],  if  any,]  of  a  person 
associate  with  a  member  or  bare  [that] 
a  person  fium  further  association  with 
any  member,  a  member  shall  not  allow 
[that]  such  person  to  remain  associated 
with  [that  member]  it  in  any  capacity 
[whatever],  including  a  clerical  or 
ministerial  [functions.  When  an 
individual  is  suspended,  a  member,  in 
addition  to  the  above,]  capacity.  If  the 
Association  or  the  Commission 
suspends  a  person  associated  with  a 
member,  the  member  also  shall  not  pay 
or  credit  any  salary,  or  any  commission, 
profit,  or  other  remuneration  [which] 
that  results  directly  or  indirectly  fit>m 
any  security  transaction  [which],  that 
[individual]  the  associated  person  might 
have  earned  during  the  period  of 
suspension. 

IM-8310-2.  Release  of  Disciplmary 
Information 

[No  change.] 

8320.  Payment  of  Fines,  Oth«r 
Monetary  Sanctions,  or  Costs;  Summary 
Action  for  Failure  to  Pay 

(a)  Pepfment  to  Treasurer 

All  fines  and  other  monetary 
sanctions  shall  be  paid  to  the  Treasmer 
of  the  Association  and  shall  be  used  for 
the  general  corporate  piuposes. 

(b)  Summary  Suspension  or  Expulsion 

(Any  member  who  fails  promptly  to 

pay  any]  After  seven  days  notice  in 
writing,  the  Association  may  summarily 
suspend  or  expel  from  membership  a 
member  that  fails  to:  . 

(1)  pay  promptly  a  fine  or  other 
monetary  sanction  imposed  pursuant  to 
Rule  8310],]  or  [any  costs]  cost  imposed 
pursuant  to  Rule  8330  [after]  when  such 
fine,  monetary  sanction,  or  [costs  have 
become]  cost  becomes  finally  due  and 
payable],  may  after  seven  (7)  days’ 
notice  in  writing  be  smnmarily 
suspended  or  expelled  from 
membership  in  the  Association.  A 
member  may  also  be  sununarily 
suspended  or  expelled  fit>m 
membership  in  the  Association  if  the 
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member  foils  to  immediately  terminate 
the  association  of  any  person  who  fails 
promptly  to  pay  anyl;  or 

(2)  terminate  immediately  the 
association  of  a  person  who  fails  to  pay 
promptly  a  fine  or  other  monetary 
sanction  imposed  pursuant  to  Rule 
8310[J  or  [any  costs]  a  cost  imposed 
pursuant  to  Rule  8330  [after]  when  such 
fine,  monetary  sanction,  or  cost  [has 
become]  becomes  finally  due  and 
payable  [after  seven  (7)  days’  notice  in 
writing.  The]. 

(e)  Summary  Repocadon  of  RegistradoH 

After  seven  days  notice  in  writing,  the 
Association  may  summarily  revoke  the 
registration  of  a  person  associated  with 
a  member],  if  any,  may  be  siunmarily 
revoked]  if  such  person  foils  [promptly] 
to  pay  [any]  promptly  a  Gne  or  other 
monetary  sanction  imposed  pursiiant  to 
Rule  8310],  or  any  costs]  or  a  cost 
imposed  pursuant  to  Rule  8330  [after] 
when  su(^  fine,  monetary  sanction,  or 
cost  [has  become]  becomes  finally  due 
and  payable  [after  seven  (7)  days’  notice 
in  writing]. 

8330.  Costs  of  Proceedings 

[Any]  A  member  or  [any]  person 
associated  with  a  member  disciplined 
pursuant  to  Rule  8310  shall  bear  such 
[part  of  the  costs  of  the  proceedings  as 
any  committee  referred  to  in  such  Rule 
or  the  Board]  costs  of  the  proceeding  as 
the  Adjudicator  deems  fair  and 
appropriate  [in]  under  the 
circumstances. 

***** 
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*  it  It  it  * 

Rule  9000  Series 
***** 

9000.  Code  of  Procedure 
9100.  Application  and  Purpose 
9110.  Application 

(a)  Proceedings 

The  Rule  9000  Series  is  the  Code  of 
Procedure  and  include  proceedings  for 
disciplining  a  member  or  person 
associated  with  a  member;  proceedings 
for  regulating  the  activities  of  a  member 
experiencing  financial  or  operational 
difficulties;  proceedings  for  approving 
or  disapproving  a  change  in  business 
operations  that  will  resist  in  a  change 
in  exemptive  status  under  SEC  Rule 
1 5c3-3;  proceedings  for  summary 
suspension  of  a  member  or  person 
associated  with  a  member;  proceedings 
for  the  non-summary  suspension, 
cancellation  or  bar  of  a  member  or  a 
person;  and  proceedings  for  obtaining 
relief  from  the  eligibility  requirements  of 
the  NASD  By-Laws  and  the  Rules  of  the 
Association.  The  Rule  9100  Series  is  of 
general  applicability  to  all  proceedings 
set  forth  in  Rule  9000  Series,  except  the 
proceedings  set  forth  in  the  Rule  9700 
Series  and  the  Rule  9600  Series,  urdess 
a  Rule  in  the  Rule  9200  Series,  the  Rule 
9300  Series,  the  Rule  9400  Series,  or  the 
Rule  9500  Series  specifically  provides 
otherwise. 

(b)  Rights,  Duties  and  ObUgatioHS  of 
Members  and  Associated  Persons 

Unless  otherwise  specified,  a  person 
associated  with  a  member  shall  have  the 
scone  rights  as  a  member  and  shall  be 
subject  to  the  same  duties  and 
obligations  under  the  Code. 

(e)  IneorporatioH  of  Defined  Terms  and 
Cross  References 

Unless  otherwise  provided,  terms 
used  in  the  Rule  9000  Series  shall  have 
the  meaning  as  defined  in  Rule  0120 
and  Rule  9120.  R^erences  within  the 
Rule  9000  Series  to  Association  offices 
or  departments  refer  to  offices  so 
designated  by  the  NASD.  NASD 
Regulation  or  Nasdaq. 

9120.  Definitions 
(m)  ‘‘Adjudicator** 

The  term  “Adjudicator”  means:  (1)  a 
body,  board,  committee,  other  group,  or 


natural  person  that  presides  over  a 
proceeding  and  renders  a  decision;  (2) 
a  body,  board,  corrunittee.  other  group, 
or  natural  person  that  presides  over  a 
proceeding  and  renders  a  reconunended 
or  proposed  decision  which  is  acted 
upon  by  an  Adjudicator  described  in  (1); 
or  (3)  a  natural  person  who  serves  on  a 
body,  board,  committee,  or  other  group 
described  in  (1)  or  (2).  The  term 
includes  a  Subcommittee  as  defined  in 
paragraph  (z).  an  Extended  Proceeding 
Corrunittee  as  defined  in  paragraph  flcj, 
and  a  Statutory  Disqualification 
Committee  as  defined  in  paragraph  (y). 

(b)  “Chief  Hearing  Officer** 

The  term  “Chief  Hearing  Officer” 
means  the  Hearing  Officer  designated  by 
the  President  of  NASD  Regulation  to 
manage  the  Office  of  Hearing  Officers, 
or  his  or  her  delegatee. 

(c)  “Code** 

The  term  “Code”  refers  to  this  Code 
of  Procedure. 

(d)  “Compkunmni** 

The  term  “Complainant”  means,  in 
the  Rule  9200  Series,  a  person  who  files 
a  complaint  to  initiate  a  disciplinary 
preceding  governed  by  the  Rule  9200 
Series  and,  in  the  Rule  9300  Series,  the 
person  who  initiated  the  disciplinary 
proceeding. 

(e)  “Dirtetor** 

The  term  “Director”  means  a  member 
of  the  Board  of  Directors  of  NASD 
Regulation,  excluding  the  Chief 
Executive  Officer  of  5te  NASD. 

(f)  “District  Committee** 

The  term  “District  Corrunittee”  means 
a  district  corrunittee  elected  pursuant  to 
Article  Vjn  of  the  NASD  Relation  By- 
Laws. 

(g)  “Document** 

The  term  “Document”  means  a 
writing,  drawing,  graph,  chart, 
photograph,  recording,  or  any  other 
data  compilation,  including  data  stored 
by  computer,  from  which  information 
can  be  obtained. 

(h)  “Extended  Hearing** 

The  term  “Extended  Hearing”  means 
a  disciplinary  proceeding  described  in 
Rule  9231(c). 

(i)  “Extended  Hearing  Panel** 

The  term  “Extended  Hearing  Panel” 
means  a  decisional  body  that  is 
constituted  under  Rule  9231(c)  to 
conduct  a  disciplinary  proceeding  that 
is  classified  as  an  “Extended  Hearing” 
and  is  governed  by  the  Rule  9200  Series. 

(j)  “Extended  Proceeding** 

The  term  “Extended  Proceeding” 
means  a  disciplinary  proceeding 
described  in  Rule  9331(a)(2). 

(k)  “Extended  Proceeding  Comnuttee** 

The  term  “Extended  Proceeding 

Committee”  means  an  appellate  body 
that  is  appointed  by  the  National 
Business  Conduct  Committee  and 


constituted  under  Rule  9331(a)(2)  to 
participate  in  the  Nationed  Business 
Conduct  Committee’s  consideration  of  a 
disciplinary  proceeding  that  is  classified 
as  an  “Extended  Preceding”  and 
governed  by  the  Rule  9300  Series. 

(l)  “Governor** 

The  term  “Governor”  means  a 
member  of  the  Board  of  Governors  of  the 
NASD. 

(m)  “Head  of  Eitforeement** 

The  term  “Head  of  Enforcement” 
means  the  individual  designated  by  the 
President  of  NASD  Regulation  to 
manage  the  Department  of  Enforcement, 
or  his  or  her  delegatee. 

(n)  “Hearing  Offinr** 

The  term  “Hearing  Officer”  means  an 
employee  of  NASD  Relation  who  is  an 
attorney  and  who  is  appointed  by  the 
Chief  Hearing  Officer  to  act  in  an 
adjudicative  role  and  fulfill  various 
adjudicative  responsibilities  and  duties 
described  in  the  Rule  9200  Series 
regarding  disciplinary  proceeding 
brought  against  memb^  and 
associated  persons. 

(a)  “Hearing  PamV 
The  term  “Hearing  Panel"  means  a 
decisional  body  that  is  constituted 
under  Rule  9231  to  conduct  a 
disciplinary  proceeding  governed  by  the 
Rule  9200  Saries  or  that  is  constituted 
under  the  Rule  9500  Series  to  conduct 
a  proceeding. 

(p)  “Interested  AssoeiatioH  Sufff** 

The  term  “’Interested  Association 
Staff'  means,  in  the  context  of: 

(1)  a  disciplinary  proceeding  under 
the  Rule  9200  Series  and  the  Rule  9300 
Series: 

(A)  the  Head  of  Enforcement; 

(B)  a  Department  of  Enforcement 
employee  who  reports,  directly  or 
indirectly,  to  the  Head  of  Enforcement; 

(C)  an  Association  employee  who 
directly  participated  in  the 
authorization  of  the  complaint;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  disciplinary 
proceeding,  and  a  district  director  or 
department  head  to  whom  such 
employee  reports; 

(2)  a  proceeding  under  the  Rule  9400 
Series  or  the  Rule  9530  Series: 

(A)  the  head  of  the  Department  of 
Member  Regulation; 

(B)  a  Department  of  Member 
Regulation  employee  who  reports, 
directly  or  indirectly,  to  the  head  of  the 
Department  of  Member  Regulation; 

(C)  an  Association  employee  who 
directly  participated  in  the 
authorization  of  or  the  initial  decision 
in  the  proceeding;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination. 
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investigation,  prosecution,  or  litigation 
related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports;  or 

(3)  a  proceeding  under  the  Rule  9510 
or  9520  Series: 

(A)  the  head  of  the  department  or 
office  that  issues  the  notice; 

(B)  an  Association  employee  who 
reports,  directly  or  indirectly,  to  such 
person; 

(C)  an  Association  employee  who 
directly  participated  in  the  initiation  of 
the  proceeding;  or 

(D)  an  Association  employee  who 
direcdly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports. 

(q)  *‘Mmrket  Regulation  Comumttee” 

The  term  ‘Tdakcet  Regulation 

Committee”  means  the  committee  of 
NASD  Regulation  designated  to 
consider  Ae  federal  securities  laws  and 
t/ie  rules  and  regulations  adopted 
Aereunder  and  various  Rules  ofAe 
Association  and  policies  relating  to: 

(1)  Ae  quotations  of  securities: 

(2)  Ae  execution  of  transactions: 

(3)  Ae  reporting  of  transactions;  and 

(4)  trading  practices,  including  rules 
prolubiting  manipulation  and  insider 
trading,  and  Aose  Rules  desigpated  as 
Trading  Rules  (Rule  3300  Series),  Ae 
Nasdaq  Stock  Market  Rules  (Rule  4000 
Series),  oAer  Nasdaq  and  NASD  Market 
Rules  (Rule  5000  Series),  NASD  Systems 
and  Programs  Rules  (Rule  6000  Series), 
and  Charges  for  Services  and 
Equipment  Rules  (Rule  7000  Series). 

(r)  “NASD  BoanT* 

The  term  “NASD  Board”  means  Ae 
Board  of  Governors  of  Ae  NASD. 

(i)  “NASD  Regulation  Board” 

The  term  “NASD  Regulation  Board” 
means  Ae  Board  of  Directors  of  NASD 
Regulation. 

(t)  “Panelist” 

The  term  “Panelist,”  as  used  in  Ae 
Rule  9200  Series,  means  a  member  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  who  is  not  a  Hearing  Officer.  As 
used  in  Ae  Rule  9300  Series,  Ae  term 
means  a  current  or  former  Director  or  a 
former  Governor  who  is  appointed  to 
serve  on  a  Subcommittee  or  an 
Extended  Proceeding  Committee. 

(u)  “Party” 

WiA  respect  to  a  particular 
proceeding,  Ae  term  “Party'’  means: 

(1)  a  Complainant  or  a  Respondent: 

(2)  in  Ae  Rule  9400  Series  and  Ae 
Rule  9530  Series,  Ae  Department  of 
Member  Regulation  and: 

(A)  a  member  Aat  is  Ae  subject  of  a 
notice  under  Rule  9412; 

(B) a  member  Aat  submits  an 
application  under  Rule  9422;  or 


(3)  in  Ae  Rule  9510  Series  and  Ae 
Rule  9520  Series,  Ae  department  or 
office  Aat  issues  Ae  notice  and: 

(A)  a  member  or  person  Aat  is  Ae 
subject  of  a  notice  under  Rule  9512; 

(B)  a  member  or  person  Aat  is  Ae 
subject  of  a  notice  under  Rule  9522;  or 

(C)  a  member  Aat  is  Ae  subject  of  a 
notice  or  files  an  application  under  Rule 
9532. 

(v)  “Practicing  Before  the  Association” 

The  term  “practicing  before  Ae 

Association”  means  representing  one  or 
more  oAer  persons  in  any  proceeding 
incorporated  in  Rule  91 10,  but  shall  not 
include  appearing  pro  se. 

(w)  “Primary  District  Committee” 

The  term  “Primary  District 

Committee”  means,  in  a  disciplinary 
proceeding  under  the  Rule  9200  Series, 
Ae  District  Committee  designated  by  the 
Chief  Hearing  Officer  pursuemt  to  Rule 
9232  to  provide  one  or  more  ofAe 
Panelists  to  a  Hearing  Panel  or,  if 
applicable,  to  an  Extended  Hearing 
Panel,  for  such  disciplinary  preceding. 

(x)  “Respomdent” 

The  term  “Respondent”  means,  in  a 
disciplinary  proceeding  governed  by  Ae 
Rule  9200  S^es  and  in  an  appeal  or 
review  governed  by  Ae  Rule  9300 
Series,  an  NASD  member  or  associated 
person  against  whom  a  complaint  is 
issued. 

(y)  “Stattttory  Disqudtification 
Committee” 

The  term  “StaAtory  Disqualification 
Committee”  means  a  Submmmittee  of 
Ae  National  Business  Conduct 
Committee  Aat  is  composed  of  current 
members  ofAe  NASD  Regulation  Board 
Aat  makes  a  recommended  decision  to 
grant  or  deny  an  application  for  relief 
from  Ae  eligibility  requirements  ofAe 
Association  to  Ae  National  Business 
Conduct  Committee  pursuant  to  Ae 
Rule  9530  Series. 

(z)  “Subcommittee” 

The  term  “Subcommittee”  means  an 
appellate  body  Aat  is  appointed  by  Ae 
National  Busmess  Conduct  Committee: 

(1)  constiAted  by  Rule  9331(a)  to 
participate  in  Ae  National  Business 
Conduct  Committee’s  consideration  of  a 
disciplinary  proceeding  pursuant  to  the 
Rule  9300  Series;  or 

(2)  constiAted  under  Ae  Rule  9400 
Series  or  Ae  Rule  9500  Series  to 
conduct  a  review  proceeding. 

9130.  Service;  Filing  of  Papers 

9131.  Service  of  Complaint  and  Document 
Initiating  a  Proceeding 

(a)  Service  on  Each  Party 

A  complaint  shall  be  served  on  each 
Party  by  Ae  Complainant  or 
Complainant’s  counsel  or  oAer  person 
Ae  Complainant  designates  to  represent 


him  or  her  in  a  proceeding.  A  document 
initiating  a  proceeding  shall  be  served 
on  each  Poky  by  Ae  Party  imtiating 
such  proceeding  or  his  or  her  counsel  or 
representative. 

(b)  How  Served 

A  complaint  or  document  initiating  a 
proceeding  shall  be  served  pursuant  to 
Rule  9134. 

(c)  Filing  Requirement 

A  complaint  Aat  is  served  upon  a 
Respondent  and  each  document 
initiating  a  proceeding  Aat  is  served 
upon  a  Party,  along  wiA  Ae  certificate 
of  service  executed  in  coiwection  wiA 
the  service  upon  such  Respondent  or 
Party,  shall  be  filed  wiA  Ae  Association 
pursuant  to  Rule  9135. 

9132.  Service  of  Orders,  Notices  and 
Decisions  by  Adjudicator 

(a)  Service  on  Each  Party 

An  order,  notice,  or  decision  issued  by 
a  Hearing  Officer,  Hearing  Panel  or 
Extended  Hearing  Panel  under  Ae  Rule 
9200  Series  shall  be  served  on  each 
Party,  or  each  Party’s  counsel,  or  oAer 
person  Ae  Party  designates  to  represent 
him  or  her  in  a  preceding  byAe  Office 
of  Hearing  Officers.  An  order,  notice,  or 
decision  issued  by  any  oAer 
Adjudicator  shall  be  served  by  Aat 
Adjudicator. 

(b)  How  Served 

An  order,  notice,  or  decision  shall  be 
served  pursuant  to  Rule  9134. 

(e)  Skvke  Upon  Counsel  or  Other  Person 
Acting  In  Representative  Capacity 

Whenever  service  is  required  to  be 
made  upon  a  person  represented  by 
counsel  or  a  representative  who  has 
filed  a  notice  of  appearance  pursuant  to 
Rule  9141,  service  shall  be  made  upon 
counsel  or  Ae  representative.  The 
Adjudicator,  at  its  discretion,  may  also 
order  Aat  service  be  made  upon  Ae 
person. 

9133.  Service  of  Papers  Other  Than 
Complaints,  Orders,  Notices,  or  Decisions 

(a)  Service  on  Each  Party 

OAer  Aon  a  complaint,  order,  notice, 
or  decision,  any  paper,  including  an 
answer  and  a  motion,  shall  be  served  on 
each  Party  by  Ae  Party  on  whose  behalf 
such  paper  was  prepared  or  by  his  or 
her  counsel  or  representative. 

(b)  How  Served 

The  paper  shall  be  served  pursuant  to 
Rule  9134. 

(c)  Filing  Requirement 

The  paper  mat  is  served  upon  a  Party, 
along  wiA  Ae  certificate  of  service 
executed  in  connection  wiA  Ae  service 
upon  such  Party,  shall  be  filed  wiA  Ae 
Association  pursuant  to  Rule  9135. 

(d)  Service  upon  Counsel  or  Other  Person 
Acting  in  Representative  Capacity 

Whenever  service  is  required  to  be 
made  upon  a  person  represented  by 
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counsel  or  a  representative  who  has 
filed  a  notice  of  appearance  pursuant  to 
Rule  9141,  service  shall  be  made  upon 
counsel  or  the  representative.  The 
Adjudicator,  at  its  discretion,  may  also 
order  that  service  be  made  upon  the 
person. 

9134.  Methods  of.  Procedures  for  Service 

(a)  Methods 

The  following  methods  of  service  are 
permitted: 

(1)  Personal  Service 

Personal  service  may  be  accomplished 
by  handing  a  copy  of  the  papers  to  the 
person  required  to  be  served;  leaving  a 
copy  at  the  person’s  office  with  an 
employee  or  other  person  in  charge 
thereof;  or  leaving  a  copy  at  the  person’s 
dwelling  or  usual  place  of  abode  with  a 
person  of  suitable  age  and  discretion 
then  residing  therein; 

(2)  Service  by  Mail  by  US.  Postal  Service 

Service  by  mail  may  be  accomplished 

by  mailing  the  papers  through  the  U.S. 
Postal  Service  by  using  first  class  mail, 
first  class  certified  mail,  first  class 
registered  mail,  or  Express  Mail,  except 
that  a  complaint  shall  be  served  upon 
a  Respondent  by  U.S.  Postal  Service  first 
class  certified  mail  or  Express  Mail;  or 

(3)  Service  by  Commercial  Courier 

Service  by  commercial  courier  may  be 

accomplished  by  sending  the  papers 
throu^  a  commercial  courier  service 
that  g/enerates  a  written  confirmation  of 
receipt  or  of  attempts  at  delivery. 

(b)  Procedures 

(I)  Service  oh  Natural  Persons 

Papers  served  on  a  natural  person 
may  be  served  at  the  natural  person’s ' 
residential  address,  as  reflected  in  the 
Central  Registration  Depository,  if 
applicable.  When  a  Poky  or  other 
person  responsible  for  serving  such 
person  has  actual  knowledge  that  the 
natural  person’s  Central  Registration 
Depository  address  is  out  of  date, 
duplicate  copies  shall  be  served  on  the 
natural  person  at  the  natural  person’s 
last  known  residential  address  and  the 
business  address  in  the  Central 
Registration  Depository  of  the  entity 
with  which  the  natural  person  is 
employed  or  affiliated.  Papers  may  also 
be  served  at  the  business  address  of  the 
entity  with  which  the  natural  person  is 
employed  or  affiliated,  as  reflected  in 
the  Central  Registration  Depository,  or 
at  a  business  address,  such  as  a  branch 
office,  at  which  the  natural  person  is 
employed,  or  at  which  the  natural 
person  is  physically  present  during  a 
normal  business  day.  If  a  natural  person 
is  represented  by  counsel  or  a 
representative,  papers  served  on  the 
natural  person,  excluding  a  complaint 
or  a  document  initiating  a  proceeding. 


shall  be  served  on  the  counsel  or 
representative. 

(2)  Service  on  Entities 

Papers  served  on  an  entity  shall  be 
made  by  service  on  an  officer,  partner 
of  a  partnership,  managing  or  general 
agent,  or  any  other  agent  authorized  by 
appointment  or  by  law  to  accept  service. 
Such  papers  shall  be  served  at  the 
entity’s  business  address  as  reflected  in 
the  Central  Registration  Depository,  if 
applicable;  provided,  however,  that 
when  the  Party  or  other  person 
responsible  for  serving  such  entity  has 
actual  knowledge  that  an  entity’s 
Central  Registration  Depository  address 
is  out  of  date,  duplicate  copies  shall  be 
served  at  the  entity’s  last  laiown 
address.  If  an  entity  is  represented  by 
counsel  or  a  representative,  papers 
served  on  such  entity,  excluding  a 
complaint  or  document  initiating  a 
proceeding,  shall  be  served  on  such 
counsel  or  representative. 

(3)  When  Service  Is  Complete 

Personal  service  and  service  by 

commercial  courier  or  express  delivery 
are  complete  upon  delivery.  Service  by 
mail  is  complete  upon  mailing. 

9135.  Filing  of  Papers  with  Adjudicator: 
Procedure 

(a)  When  to  File 

Papers  that  are  required  to  be  filed 
with  an  Adjudicator  within  a  time  limit 
specified  by  the  Adjudicator  or  within  a 
time  limit  specified  by  the  Rules  shall  be 
deemed  timely  if  received  within  the 
time  timit  specified,  unless  otherwise 
ordered  by  an  Adjudicator.  Other 
papers  that  are  required  to  be  filed  shall 
be  deemed  timely  if,  on  the  same  day 
such  papers  are  served,  they  are  also 
hand-delivered,  mailed  via  U.S.  Postal 
service  first  class  mail,  or  sent  by  courier 
to  the  Association. 

(b)  Where  to  Pile 

All  papers  required  to  be  filed 
pursuant  to  the  Rule  9200  Series  and 
any  notice  of  appeal  or  review  required 
to  be  filed  pursuant  to  the  Rule  9300 
Series  shall  be  filed  with  the  Office  of 
Hearing  Officers.  All  other  papers 
requir^  to  be  filed  pursutmt  to  the  Rule 
9000  Series  shall  be  filed  where 
specified  in  the  Rule,  or  if  not  specified 
in  the  Rule,  with  the  Adjudicator,  unless 
the  Adjudicator  orders  otherwise. 

(c)  Certificate  of  Service 

Papers  filed  with  an  Adjudicator  or 
the  Office  of  Hearing  Officers  shall  be 
accompanied  by  a  certificate  of  service 
stating  the  name  of  the  person  or 
persons  served,  the  date  on  which 
service  is  made,  the  method  of  service 
and,  if  service  is  not  made  in  person,  the 
address  to  which  service  is  made.  Such 
certificate  shall  be  executed  by  the 
person  who  made  the  service.  If  the 


method  of  service  on  a  Party  is  different 
from  the  method  of  service  on  any  other 
Party,  the  certificate  shall  state  why 
such  different  method  was  used. 

9136.  Filing  of  Papers:  Form 

(a)  SpecjicatwHS 

Papers  ^ed  in  connection  with  any 
proceeding  under  the  Rule  9200  Series 
and  the  Flule  9300  Series  shall: 

(1) beon  ungfazed  white  paper 
measuring  8^3  x  11  inches,  but  to  the 
extent  that  the  reduction  of  a  larger 
document  would  render  it  illegible,  such 
document  may  be  filed  on  larger  paper; 

(2)  be  typewritten  or  printed  in  either 
10  or  12  point  typeface  or  otherwise 
reproduced  by  a  process  that  produces 
a  permanent  and  plainly  legible  copy; 

(3)  include  at  the  head  of  the  paper, 
or  on  a  title  page,  the  title  of  the 
proceeding,  the  names  of  the  Parties,  the 
subject  of  the  particular  paper  or 
pleading,  and  the  number  assigned  to 
the  proceeding; 

(4)  be  paginated  at  the  bottom  of  the 
page  and  with  all  margins  at  least  one 
inch  wide; 

(5)  be  double-spaced,  with  double¬ 
spaced  footnotes  and  single-spaced 
indent^!  quotations;  and 

(6) . be  stapled,  clipped,  or  otherwise 
fastened  in  the  upper  left  comer,  but  not 
bound. 

(b)  Signature  Required 

All  papers  shall  be  signed  and  dated 
pursuant  to  Rule  9137. 

(c)  Number  of  Copies 

A  signed  original  and  three  copies  of 
all  papers  shall  be  filed  with  the 
Adjudicator. 

(d)  Form  of  Briefs 

A  brief  containing  more  than  ten 
pages  shall  include  a  table  of  contents, 
and  an  alphabetized  table  of  cases, 
statutes,  and  other  authorities  cited, 
with  references  to  the  pages  of  the  brief 
wherein  they  are  cited. 

(e)  Scandalous  or  Impertinent  Matter 

Any  scandalous  or  impertinent  matter 

contained  in  any  brief,  pleading,  or 
other  filing,  or  in  connection  with  any 
oral  presentation  in  a  proceeding  may 
be  stricken  on  order  of  an  Adjudicator. 
Any  matter  stricken  by  an  Adjudicator 
by  this  Rule  shall  be  marked  “Stricken” 
and  preserved.  Matters  stricken  in  a 
proceeding  governed  by  the  Rule  9200 
Series  shall  be  preserved  under  Rule 
9267(b). 

9137.  Filing  of  Papers:  Signature  - 
Requirement  and  Effect 

(a)  General  Requirements 

Following  the  issuance  of  a  complaint 
in  a  disciplinary  proceeding,  or  the 
initiation  of  another  proceeding,  every 
filing  of  a  Party  represented  by  counsel 
or  a  representative  shall  be  signed  by  at 
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least  one  counsel  or  representative  of 
record  in  his  or  her  name  and  shall  state 
the  business  address  and  telephone 
number  of  such  counsel  or 
representative.  A  Party  who  appears  on 
his  or  her  own  behalf  shall  sign  his  or 
her  individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing. 

(b)  Effect  of  Sigmature 

(1)  The  signature  of  a  counsel, 
representative  or  Party  shall  constitute  a 
certification  that: 

(A)  the  person  signing  the  filing  has 
read  the  filing; 

(B)  to  the  best  of  his  or  her  knowledge, 
information,  and  belief,  formed  after 
reasonable  inquiry,  the  filing  is  well 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and 

(C)  the  filing  is  not  made  for  any 
improper  purpose,  such  as  to  harass, 
cause  unnecessary  delay,  or  needlessly 
to  increase  the  cost  of  adjudication. 

(2)  If  a  filing  is  not  signed,  an 
Adjudicator  may  strike  the  filing,  unless 
it  is  signed  promptly  after  tiie  omission 
is  called  to  the  attention  of  the  person 
making  the  filing. 

9138.  Computation  of  Time 

(a)  Calendar  Day 

In  the  Rule  9000  Series,  “day”  means 
calendar  day. 

(b)  Formula 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  from 
which  the  period  of  time  designated  in 
the  Code  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period  so 
computed  shall  be  included,  urdess  it  is 
a  Saturday,  Sunday,  or  Federal  holiday, 
in  which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  not  a 
Satuiday,  Sunday,  or  Federal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
Federal  holidays  shall  be  excluded  from 
the  computation  when  the  period 
prescribed  is  ten  days  or  less,  not 
including  any  additional  time  for 
service  by  mail  allowed  by  paragraph 

(c). 

(e)  Additional  Time  For  Service  by  Mail 

If  service  is  made  by  U.S.  Postal 
Savice  first  class,  certified,  or  registered 
mail,  three  days  shall  be  added  to  the 
prescribed  period  for  response. 

9140.  Proceedings 

9141.  Appearance  and  Practice;  Notice  of 
Appearance 

(a)  Representing  Oneself 

In  any  proceeding,  a  person  may  , 
appear  on  his  or  her  own  behalf.  When 
a  person  first  makes  any  filing  or 
otherwise  appears  on  his  or  her  own 


behalf  before  an  Adjudicator  in  a 
proceeding,  he  or  she  shall  file  with  the 
Adjudicator,  or  otherwise  state  on  the 
record,  and  keep  current,  cm  address  at 
which  any  notice  or  other  written 
communication  required  to  be  served 
upon  or  furnished  to  him  or  her  may  be 
sent  and  a  telephone  number  where  he 
or  she  may  be  reached  during  business 
hours. 

(b)  Representing  Others 

A  person  shall  not  be  represented 
before  an  Adjudicator,  except  as 
provided  in  this  paroffaph.  Subject  to 
the  prohibitions  ofR^es  9150  and  9280, 
a  person  may  be  represented  in  any 
proceeding  by  an  attorney  at  law 
admitted  to  practice  before  the  highest 
court  of  any  state  of  the  Uruted  States, 
the  District  of  Columbia,  or  any 
commonwealth,  territory,  or  possession 
of  the  United  States.  A  member  of  a 
partnership  may  represent  the 
partnership;  and  a  bona  fide  officer  of 
a  corporation,  trust,  or  association  may 
represent  the  ccnporation,  trust,  or 
association.  When  a  person  first  makes 
any  filing  or  otherwise  appears  in  a 
representative  capacity  before  an 
Adjudicator  in  a  proceeding,  that 
person  shall  file  with  the  Adjudicator, 
and  keep  current,  a  written  notice 
stating  the  name  of  the  proceeding  the 
representative’s  name,  business  address, 
and  telephone  number;  and  the  name 
cmd  address  of  the  person  or  persons 
represented.  Any  individual  appearing 
or  practicing  in  a  representative 
capacity  before  an  Adjudicator  may  be 
required  to  file  a  power  of  attorney  with 
the  Adjudicator  showing  his  or  her 
authority  to  act  in  such  capacity. 

9142.  Withdrawal  by  Attorney  or 
Representative 

An  attorney  for  a  Party  or  other 
person  authorized  to  represent  others  by 
Rule  9141  shall  withdraw  by  giving 
notice  not  later  than  30  days  before  the 
date  of  withdrawal.  The  notice  shall  set 
forth  the  good  cause  for  withdrawal. 

9143.  Ex  Parte  Communications 

(a)  Prohibited  Communications 

Unless  on  notice  and  opportunity  for 
all  Parties  to  participate,  or  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  the  Rule  9000 
Series: 

(1)  No  Party,  or  counsel  to  or 
representative  of  a  Party,  or  Interested 
Association  Staff  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding  to  a  Governor,  a  Director, 
or  an  Adjudicator  who  is  participating 
in  a  decision  with  respect  to  that 
proceeding,  or  to  an  Association 
employee  who  is  participating  or 


advising  in  the  decision  of  a  Governor, 
a  Director,  or  an  Adjudicator  with 
respect  to  that  proceeding;  and 

(2)  No  Governor,  Director,  or 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
no  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  a  Governor,  a  Director,  or  an 
Adjudicator  with  respect  to  a 
proceeding  shall  make  or  knowingly 
cause  to  be  made  to  a  Party,  a  counsel 
or  representative  to  a  Party,  or 
Interested  Association  Staff  an  ex  parte 
communication  relevant  to  tite  merits  of 
that  proceeding. 

(b)  Disclosure  of  Prohibited 
Communication 

A  Governor,  a  Director,  or  an 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
an  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  a  Governor,  a  Director,  or  an 
Adjudicator,  who  receives,  makes,  or 
knowingfy  causes  to  be  made  a 
communication  prohibited  by  this  Rule 
shall  place  in  the  record  of  the 
proceeding: 

(1)  all  such  written  communications; 

(2)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  all  written  responses  and 
memoranda  stating  the  substcmce  of  all 
oral  responses  to  a//  such 
communications. 

(c)  Remedies 

Upon  receipt  of  a  commuiucation 
made  or  knowin^y  caused  to  be  made 
by  any  Party,  any  counsel  or 
representative  to  a  Party,  or  any 
Interested  Association  Staff  in  violation 
of  subparagraphs  (a)(1)  or  (a)(2),  the 
Association  or  an  Adjudicator  may,  to 
the  extent  consistent  with  the  interests 
of  justice,  the  policies  underlying  the 
Act,  and  the  Association’s  Rides,  order 
the  Party  responsible  for  the 
communication,  or  the  Party  who  may 
benefit  from  the  ex  parte 
communication  made,  to  show  cause 
why  the  Party’s  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  by  reason  of  such  ex 
parte  conununication. 

(d)  Timing 

In  a  disciplinary  proceeding  governed 
by  the  Rule  9200  Series  and  the  Rule 
9300  Series,  the  prohibitions  of  this  Rule 
shall  apply  beginning  with  the 
authorization  of  a  complaint  as 
provided  in  Rule  9211,  unless  the 
person  responsible  for  the 
communication  has  knowledge  that  the 
complaint  shall  be  authorized,  in  which 
case  the  prohibitions  shall  apply 
beginning  at  the  time  of  his  or  her 
acquisition  of  such  knowledge. 
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(e)  Waiver  of  Ex  Parte  Prohibition 

(1)  Offer  of  Settlement 

If  a  Respondent  submits  an  offer  of 
settlement  under  Rule  9270,  the 
submission  constitutes  a  waiver  by  such 
Respondent  of  any  claim  that  the 
prohibitions  against  ex  parte 
communications  were  violated  by  a 
person  or  body  in  connection  with  such 
person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  offer  of  settlement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  acceptance,  including 
acceptance  or  rejection  of  such  offer  of 
settlement  and  order  of  acceptance. 

(2)  Letter  of  Acceptance,  Waiver,  and 
Consent 

If  a  member  or  a  person  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent  under  Rule  9216(a),  the 
submission  constitutes  a  waiver  by  such 
member  or  person  associated  with  a 
member  of  any  claim  that  the 
prohibitions  against  ex  parte 
communications  were  violated  by  a 
person  or  body  in  coimection  with  such 
person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  waiver,  and 
consent. 

(3)  Minor  Rule  Violation  Plan  Letter 

If  a  member  or  a  person  associated 

with  a  member  submits  an  executed 
minor  rule  violation  plan  letter  under 
Rule  9216(b),  the  submission  constitutes 
a  waiver  by  such  member  or  person 
associated  with  a  member  of  any  claim 
that  the  prohibitions  against  ex  parte 
communications  by  a  person  or  body  in 
connection  with  such  person’s  or  body’s 
participation  in  discussions  regarding 
the  terms  and  conditions  of  the  minor 
rule  violation  plan  letter,  or  other 
consideration  of  the  minor  rule  violation 
plan  letter,  including  acceptance  or 
rejection  of  such  minor  rule  plan 
violation  letter. 

9144.  Separation  of  Functions 

(a)  Interested  Association  Staff 

Except  as  counsel  or  a  witness  in  a 
proceeding  or  as  provided  in  the  Rule 
9400  Series,  Interested  Association  Staff 
is  prohibited  from  advising  an 
Adjudicator  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
an  Adjudicator.  An  Adjudicator  is 
prohibited  from  advising  Interested 
Association  Staff  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
Interested  Association  Staff,  including 


the  decision  to  issue  a  complaint  and  a 
decision  whether  to  appeal  or  cross¬ 
appeal  a  disciplinary  proceeding  to  the 
National  Business  Conduct  Committee. 

(b)  Separation  of  Adjudicators 

A  Hearing  Officer,  including  the  Chief 
Hearing  Officer,  or  a  Panelist  of  a 
Hearing  Panel  or  On  Extended  Hearing 
Panel,  is  prohibited  from  participating 
in:  a  decision  whether  to  issue  a 
complaint  pursuant  to  Rixle  921 1;  a 
decision  whether  to  appeal  a 
disciplinary  proceeding,  or  to  file  a 
cross-app^  with,  the  Nationiil 
Business  Conduct  Committee  pursuant 
to  Rule  931 1;  and  a  discussion  or 
decision  relating  to  a  call  for  review,  a 
review,  or  an  appeal  pursuant  to  the 
Rule  9300  Series.  A  Director  is 
prohibited  from  participating  in  a 
discussion  or  decision  relating  to  the 
above  referenced  acts  with  the 
Adjudicators  referenced  above,  or  a 
Governor  or  the  NASD  Board.  A 
Governor  is  prohibited  from 
participating  in  a  discussion  or  a 
decision  relating  to  the  above  referenced 
acts  with  the  Adjudicators  referenced 
above,  or  a  Director  or  the  NASD 
Regulation  Board. 

(c)  Waiver  of  ProhUtitious  ofSeparatiom 
of  Functions 

(1)  Offer  of  Settlement 

If  a  Respondent  submits  an  offer  of 
settlement  under  Rule  9270,  the 
submission  constitutes  a  waiver  by  such 
Respondent  of  any  claim  of  violation  of 
paragraph  (a)  or  (b)  by  a  person  or  body 
in  connection  with  such  person’s  or 
body's  participation  in  discussions 
regarding  the  terms  and  conditions  of 
the  offer  of  settlement  and  the  order  of 
acceptanqp,  or  other  consideration  of 
the  offer  of  settlement  and  order  of 
acceptance,  including  acceptance  or 
rejection  of  such  offer  of  settlement  and 
order  of  acceptance. 

(2)  Letter  of  Acceptance,  Waiver,  and 
Consent 

If  a  member  or  a  person  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent  under  Rule  9216(a),  the 
submission  constitutes  a  waiver  by  such 
member  or  person  associated  with  a 
member  of  any  claim  of  violation  of 
paragraph  (a)  or  (b)  by  a  person  or  body 
in  connection  with  such  person’s  or 
body’s  participation  in  discussions 
regarding  the  terms  and  conditions  of 
the  letter  of  acceptance,  waiver,  and 
consent,  or  other  consideration  of  the 
proposed  letter  of  acceptance,  waiver, 
and  consent,  including  acceptance  or 
rejection  of  such  letter  of  acceptance, 
waiver,  and  consent. 

(3)  Minor  Rule  Violation  Plan  Letter 

If  a  member  or  a  person  associated 

with  a  member  submits  an  executed 


minor  rule  violation  plan  letter  under 
Rule  9216(b),  the  submission  constitutes 
a  waiver  by  such  member  or  person 
associated  with  a  member  of  any  claim 
of  violation  of  paragraph  (a)  or  (b)  by  a 
person  or  body  in  connection  with  such 
person’s  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter. 

9145.  Rules  of  Evidence;  Offreud  Notice 

(a)  Rules  of  Evidence 

The  formal  rules  of  evidence  shall  not 
apply  in  a  proceeding  brought  under  the 
Rule  9000  Series. 

(b)  Official  Notice 

In  a  proceeding  governed  by  the  Rule 
9000  ^ries,  an  Adjudicator  may  take 
official  notice  of  such  matters  as  might 
be  judicially  noticed  by  a  court,  or  of 
other  matters  within  the  specialized 
knowledge  of  the  Association  as  an 
expert  body.  Before  an  Adjudicator 
proposes  to  take  official  notice  of  a 
matter,  it  shall  permit  a  Party  the 
opportunity  to  oppose  or  otherwise 
comment  upon  the  proposal  to  take 
official  notice. 

9146.  Motions 

(a)  General  Requirement  for  Motions 

A  Party  may  make  a  written  or  oral 

motion,  subject  to  limitations  set  forth 
below. 

(b)  Affudicutor  May  Require  a  Written 
Motion 

If  a  Party  makes  an  oral  motion,  an 
Adjudicator  may  order  that  such  motion 
be  set  forth  in  writing,  after  considering 
the  facts  and  circumstances,  including 
whether: 

(1)  the  hearing  or  conference  in  which 
the  Party  makes  such  motion  is  being 
recorded;  and 

(2)  the  opposing  Parties  shall  be  fully 
informed  and  sh^  have  adequate 
notice  and  opportunity  to  respond  to 
such  motion. 

(c)  Specificity 

All  motions  shall  state  the  specific 
relief  requested  and  the  basis  therefor. 

(d)  Time  For  Fiting  Opposition  orOtker 
Response  to  Motion 

Unless  otherwise  ordered  by  an 
Adjudicator,  any  Party  may  file  an 
opposition  or  other  response  to  a  written 
motion;  the  opposition  or  response  shall 
be  filed  within  14  days  after  service  of 
the  motion.  If  no  response  is  filed  within 
the  response  period,  the  Party  faUing  to 
respond  shall  be  deemed  to  have  waived 
any  objection  to  the  granting  of  the 
motion.  A  Party  shall  be  afforded  an 
opportunity  to  respond  to  an  oral 
motion  at  the  time  the  oral  motion  is 
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made,  unless  the  Adjudicator  orders 
that  the  Party  shall  be  granted 
additional  time  to  respond. 

(e)  Oral  Argument 

An  Adjudicator  may  allow  oral 
argument  on  motions.  Oral  argument 
may  take  place  in  person  or  by 
telephone. 

(f)  Frivolous  Motions 

An  Adjudicator  may  deny  dilatory, 
repetitive,  or  frivolous  motions  without 
awaiting  a  response. 

(g)  No  Stay 

Unless  otherwise  ordered  by  an 
Adjudicator,  the  fiUng  of  a  motion  does 
not  stay  a  proceeding. 

(h)  Reply 

The  moving  Party  shall  have  no  right 
to  reply  to  the  opposition  or  other 
response  of  the  other  Parties.  An 
Adjudicator  may  permit  a  reply  to  be 
filed.  When  permitted,  a  movant's  reply 
submission  shall  be  filed  within  five 
days  after  service  of  the  opposition  or 
other  response. 

(i)  Page  Limit,  Format  Requirements 
Unless  otherwise  order^  by  an 

Adjudicator,  submissions  in  support  of 
or  in  opposition  to  motions  shall  not 
exceed  ten  double-spaced  pages, 
including  double-spaced  footnotes, 
exclusive  of  pages  contairung  any  table 
of  contents,  table  of  authorities,  or 
addenda. 

(j)  Disposition  of  Proeedurtti  Motions; 
Di^sition  of  Motions  for  Summary 
Disposition 

In  the  Rule  9200  Series,  a  motion  on 
a  procedural  matter  may  be  decided  by 
a  Hearing  Officer;  a  motion  for  summary 
disposition  of  a  cause  of  action  set  forth 
in  a  complaint  shall  be  decided  by  a 
majority  vote  of  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel. 
In  the  Rule  9300  Series,  a  motion  on  a 
procedural  matter  may  be  decided  by  a 
Subcommittee,  an  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee;  a  motion  for 
summary  disposition  of  a  cause  of 
action  shall  be  decided  by  the  National 
Business  Conduct  Committee.  In  the 
Rule  9400  Series  and  the  Rule  9500 
Series,  a  motion  shall  be  decided  by  an 
Adjudicator. 

(k)  Gtneral 

All  motions,  oppositions  or  responses, 
replies,  and  any  other  filings  made  by  a 
Party  in  a  proceeding  shall  comply  with 
Rules  9133,  9134,  9135,  9136  and  9137. 

9147.  RuUugs  on  Procedural  Matters 

The  NASD  Board,  the  NASD 
Regulation  Board,  the  National  Business 
Conduct  Committee,  a  Hearing  Officer 
or  any  other  Adjudicator  shall  have  full 
authority,  except  as  otherwise  provided 
by  this  Code,  to  rule  on  a  proc^ural 
motion  and  other  procedural  and 


administrative  matters  arising  during 
the  course  of  a  proceeding  conducted 
pursuant  to  this  Code,  subject  to  the 
rights  of  review  or  appeal  provided  by 
this  Code. 

9148.  Interlocutory  Review 

Except  as  provided  in  Rule  9280, 
there  shall  he  no  interlocutory  review  of 
a  ruling  or  order  issued  by  any 
Adjudicator  in  a  proceeding  governed 
by  this  Code.  If  an  Adjudicator  grants 
interlocutory  review  of  a  ruling  or  order, 
such  review  shall  not  stay  a  proceeding, 
except  under  Rule  9280  or  as  otherwise 
ordered  by  the  Adjudicator. 

9150.  Exduaon  of  Person  fnm  Rule  9000 
Proceeding 

(a)  Excbmon  ^ 

An  Adjudicator  may  exclude  an 
attorney  for  a  Party  or  other  person 
authorized  to  represent  others  by  Rule 
9141  from  acting  as  counsel,  acting  in 
any  representative  capacity,  or 
otherwise  appearing  in  a  particular  Rule 
9000  Series  proceeding  for 
contemptuous  conduct  under  Rule  9280 
or  unethical  or  improper  professional 
conduct  in  that  proceeding.  A  person 
excluded  under  Rule  9280  may  seek 
review  of  such  exclusion  under  Rule 
9280. 

(b)  Otiur  ProceediHgs  Not  Precluded 
Prohibiting  an  attorney  or  other 

person  authorized  to  represent  others  by 
Rule  9141  from  practicing  or  appearing 
in  an  Association  proceeding  shall  not 
preclude  the  Association  from  initiating 
other  proceedings  against  such  person. 

9160.  Recusal  or  IXsqtutification 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  this 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 
shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(a)  NASD  Board 

The  Chair  of  the  NASD  Board  shall 
have  authority  to  order  the 
disqualification  of  a  Governor  or  a 
member  of  a  Hearing  Panel  appointed 
under  Rule  9513,  and  the  Vice  Chair  of 
the  NASD  Board  shcJl  have  authority  to 
order  the  disqualification  of  the  Chair  of 
the  NASD  Board; 

(b)  NASD  Regulation  Board 

The  Chair  of  the  NASD  Regulation 
Board  shall  have  authority  to  order  the 
disqualification  of  a  Director  or  a 
member  of  a  Hearing  Panel  appointed 
under  Rule  9523,  and  the  Vice  Chair  of 
the  NASD  Regulation  Board  shall  have 
authority  to  order  the  disqualification  of 


the  Chair  of  the  NASD  Regulation 
Board; 

(c)  National  Business  Conduct  Committee 
or  Certain  Subcommittees 

The  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authority 
to  order  the  disqualification  of  a 
member  of  the  National  Business 
Conduct  Committee,  a  Subcommittee 
appointed  pursuant  to  the  Rule  9400 
Series,  and  the  Statutory 
Disqualification  Committee;  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authority 
to  order  the  disqualification  of  the  Chair 
of  the  National  Business  Conduct 
Committee; 

(d)  Rule  9331  Subcommittee  or  Extended 
Proceeding  Committee 

Disqualification  of  a  Panelist  of  a 
Subcommittee  or  Extended  Proceeding 
Committee  appointed  pursuant  to  Rule 
9331  shall  be  governed  by  Rule  9332; 

(e)  Panelist  of  Hearing  Panel  or  Extended 
Hearing  Panel 

Disqualification  of  a  Panelist  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  shall  be  governed  by  Rule  9234; 

(f)  Hearing  C^ficer 

Disqualification  of  a  Hearing  Officer 
of  a  Hearing  Panel  or  an  Extendi 
Hearing  Panel  shall  be  governed  by  Rule 
9233;  and 

(g)  NASD  Regulation  StqjfAs 
Adjudicator 

The  President  of  NASD  Regulation 
shall  have  authority  to  order  the 
disqualification  of  a  member  of  the  staff 
of  the  Department  of  Member 
Regulation  participating  in  a  Rule  9400 
Series  decision. 

9200.  Disciplinary  Proceedings 

9210.  Complaint  and  Answer 

9211.  Issuance  of  Complaints 

(a)  Complaints  Initiated  and  Filed  by 
Department  of  Enforcement 
If  the  Department  of  Enforcement 
believes  that  any  NASD  member  or 
associated  person  is  violating  or  has 
violated  any  rule,  regulation,  or 
statutory  provision,  including  the 
federal  securities  laws  and  the 
regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce, 
the  Department  of  Enforcement  may 
authorize  and  issue  a  complaint  as  set 
forth  in  Rule  9212.  At  the  time  of 
authorization  and  issuance  of  a 
complaint,  the  Department  of 
Enforcement  may  propose:  (1)  an 
appropriate  location  for  the  hearing; 
and  (2)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q),  that  the  Chief  Hearing  Officer 
select  as  a  Panelist  for  the  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
associated  with  a  member  of  the 
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Association,  or,  if  applicable,  select  as 
a  Panelist  for  an  Extended  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
or  was  associated  with  a  member  of  the 
Association. 

(b)  Complaints  Initiated  by  the  NASD 
Regulation  Board  or  the  NASD  Board 

The  NASD  Regulation  Board  and  the 
NASD  Bocwd  each  shall  have  the 
authority  to  direct  the  Department  of 
Enforcement  to  issue  a  complaint  when, 
on  the  basis  of  information  and  belief, 
either  of  such  boards  is  of  the  opinion 
that  any  NASD  member  or  associated 
person  is  violating  or  has  violated  any 
rule,  regulation,  or  statutory  provision, 
including  the  federal  securities  laws  and 
the  regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce. 
The  Department  of  Enforcement  shall 
authorize  and  issue  the  complaint  as  set 
forth  in  Rule  9212.  At  the  time  of 
authorization  and  issuance  of  a 
complaint,  the  Department  of 
Enforcement  may  propose:  (1)  An 
appropriate  location  for  the  hearing; 
and  (2)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q),  that  the  Chief  Hearing  Officer 
select  as  a  Panelist  for  the  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
associated  with  a  member  of  the 
Association,  or,  if  applicable,  select  as 
a  Panelist  for  an  Extended  Hearing 
Panel,  a  current  or  former  member  of 
the  Market  Regulation  Committee  who  is 
or  was  associated  with  a  member  of  the 
Association. 

(e)  CommeucemeiU  of  Discipluuiry 
Proceeding 

A  disciplinary  proceeding  shall  begin 
when  the  complaint  is  ser\^  and  filed. 

9212.  Complaints — Requirements,  Service, 
Amendment,  Withdrawal,  and  Docketing 

(a)  Form,  Content,  Notice,  Docketing,  and 
Service 

Each  complaint  shall  be  in  writing 
and  signed  by  a  Complainant.  The 
complaint  shall  specify  in  reasonable 
detail  the  condu^  alleged  to  constitute 
the  violative  activity  and  the  rule, 
regulation,  or  statutory'  provision  the 
Respondent  is  alleged  to  be  violating  or 
to  have  violated.  If  the  complaint 
consists  of  several  causes  enaction,  each 
cause  shcill  be  stated  separately. 
Complaints  shall  be  served  by  the 
Complainant  on  each  Party  pursuant  to 
Rules  9131  and  9134,  and  filed  at  the 
time  of  service  with  the  Office  of 
Hearing  Officers  pursuant  to  Rules 
9135,  9136,  and  9137. 

(b)  Amendments  to  Complaints 

Upon  motion  by  a  Complainant,  the 
Hearing  Officer  may,  at  any  time  after 


considering  good  cause  shown  by  a 
Complainant  and  any  unfair  prejudice 
to  any  Respondent,  permit  a 
Complainant  to  amend  a  complaint  to 
include  new  matters  of  fact  or  law. 

(e)  Withdrawal  of  Conqtiaints 

With  prior  leave  of  the  Hearing 
Officer,  a  Complainant  may  withdraw  a 
complaint.  If  a  Complainant  withdraws 
the  complaint  before  the  earlier  of  (1) 
The  Hearing  Panel’s  or,  if  applicable, 
the  Extended  Hearing  Panel’s,  issuance 
of  a  ruling  on  a  motion  for  summary 
disposition,  or  (2)  the  start  of  the 
hearing  on  the  merits,  the 
Complainant’s  withdrawal  of  the 
complaint  shall  be  without  prejudice 
and  such  Complainant  shall  be 
permitted  to  refile  a  case  based  on 
allegations  concerning  the  same  facts 
and  circumstances  that  are  set  forth  in 
the  withdrawn  complaint.  If  the 
Complainant  filing  the  complaint 
requests  to  withdraw  such  complaint 
after  the  occurrence  of  either  of  the  two 
events  set  forth  in  (1)  and  (2)  in  this 
paragraph,  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
after  considering  the  facts  and 
circumstances  of  the  request,  shall 
determine  whether  the  withdrawal  shall 
be  granted  with  prejudice. 

(d)  Disciptimary  Proceeding  Docket 

The  Office  of  Hearing  Officers  shall 
promptly  record  each  complaint  filed 
with  it  in  the  Association’s  disciplinary 
proceeding  docket,  and  record  in  the 
disciplinary  proceeding  docket  each 
event,  filing  and  change  in  the  status  of 
a  disciplinary  proceeding. 

9213.  Assignment  of  Hearing  Officer  and 
Appointment  of  Panelists  to  Hearing  Panel 
or  Extended  Hearing  Panel 

(a)  Assignment  of  Hearing  Officer 

As  soon  as  practicable  after  a 

Complainant  has  filed  his  or  her 
complaint  with  the  Office  of  Hearing 
Officers,  the  Chief  Hearing  Officer  shall 
assign  a  Hearing  Officer  to  preside  over 
the  disciplinary  proceeding  and  shall 
serve  the  Parties  with  notice  of  the 
Hearing  Officer’s  assignment  pursuant 
to  Rule  9132. 

(b)  Appointment  of  Panelists 

As  soon  as  practicable  after  assigning 
a  Hearing  Officer  to  preside  over  a 
disciplinary  proceeding  the  Chief 
Hearing  Officer  shall  appoint  Panelists 
pursuant  to  Rules  9231  and  9232  to  a 
Hearing  Panel  or,  if  the  Chief  Hearing 
Officer  determines  that  an  Extended 
Hearing  Panel  should  be  appointed,  to 
an  Extended  Hearing  Panel. 

9214.  Consolidation  of  Disciplinary 
Proceedings 

(a)  Initiated  by  Chief  Hearing  Officer 


The  Chief  Hearing  Officer  may  order 
the  consolidation  of  two  or  more 
disciplinary  proce^ings,  upon  his  or 
her  own  motion,  under  circumstances 
where  such  consolidation  would  further 
the  efficiency  of  the  disciplinary 
process,  and  where  the  subject 
complaints  involve  common  questions 
of  law  or  fact,  or  one  or  more  of  the 
same  Respondents.  In  determining 
whether  to  order  the  consolidation  of 
such  disciplinary  proceedings,  the  Chief 
Hearing  Officer  shall  consider:  fl) 
Whether  the  same  or  similar  evidence 
reasonably  would  be  expected  to  be 
offered  at  each  of  the  hearings;  (2) 
whether  the  proposed  consolidation 
would  conserve  the  time  and  resources 
of  the  Parties;  and  (3)  whether  any 
unfair  prejudice  would  be  suffer^  by 
one  or  more  Parties  as  a  result  of  the 
consolidation.  If  the  Chief  Hearing 
Officer  proposes  to  consolidate  two  or 
more  disciplinary  proceeding,  ^e  Chief 
Hearing  Officer  shall  serve  upon  the 
Parties  notice  of  the  proposed 
consolidation  of  disciplinary 
proceedings,  together  with  a  copy  of 
each  relevant  complaint  and  any  answer 
that  has  been  filed  thereto,  pursuant  to 
Rule  9132.  The  Parties  sh^l  have  14 
days  after  service  to  file  a  response, 
stating  any  arguments  in  favor  of  or 
opposition  to  consolidation. 

(b)  liutiated  by  a  Party 

A  Party  may  file  a  motion  to  request 
the  consolidation  of  two  or  more 
disciphnary  proceedings  if  such 
consolidation  would  further  the 
efficiency  of  the  disciplinary  process,  if 
the  subject  complaints  involve  common 
questions  of  law  or  fact  or  one  or  more 
of  the  same  Respondents,  or  if  one  or 
more  of  the  factors  favoring 
consolidation  set  forth  in  paragraph  (a) 
exist.  If  a  Party  moves  to  consolidate 
two  or  more  disciplinary  proceedings, 
the  Party  shcdl  file  such  motion,  together 
with  a  copy  of  each  relevant  complaint 
and  any  answer  thereto  that  has  been 
filed,  with  the  Office  of  Hearing  Officers, 
and  shall  serve  the  same  upon  the 
Parties  pursuant  to  Rule  9133.  The 
Parties  shall  have  14-days  after  service 
to  file  a  response,  stating  any  arguments 
in  favor  of  or  opposition  to 
consolidation. 

(c)  Impa^  OH  Heering  Panel  or  Extended 
Hearing  Panel 

If  the  Chief  Hearing  Officer  issues  an 
order  to  consolidate  two  or  more 
disciplinary  proceedings  for  which 
Hearing  Panels  or,  if  applicable. 
Extended  Hearing  Panels,  have  been 
appointed,  the  Qiief  Hearing  Officer’s 
order  shall  specify  which  Hearing  Panel 
or,  if  applicable.  Extended  Hearing 
Panel,  ^all  preside  over  the 
consolidated  disciplinary  proceeding,  or 
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shall  appoint  a  new  Hearing  Panel  or, 
if  applicable.  Extended  Hearing  Panel, 
to  preside,  based  on  the  criteria  set  forth 
in  Rules  9231  and  9232. 

9215.  Answers  to  Complaints 

(a)  Form,  Service,  Notice 
Each  Respondent  named  in  a 

complaint  shall  answer  and  serve  an 
answer  to  the  complaint  on  all  other 
Parties  within  25  days  after  service  of 
the  complaint  on  such  Respondent 
pursucmt  to  Rule  9133,  and  at  the  time 
of  service  file  such  answer  with  the 
O^ce  of  Hearing  Officers  pursuant  to 
Rules  9135,  9136  and  9137.  The  Hearing 
Officer  assigned  to  a  disciplinary 
proceeding  pursuant  to  Rule  9213  may 
extend  such  period  for  good  cause. 

Upon  the  receipt  of  a  Respondent’s 
answer,  the  Office  of  Hearing  Officers 
shall  promptly  send  written  notice  of  the 
receipt  of  such  answer  to  all  Parties. 

(b)  ComUmt,  Affirmative  D^emses 
Unless  otherwise  ordered  by  the 

Hearing  Officer,  an  answer  shall 
specifically  admit,  deny,  or  state  that 
the  Respondent  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny,  each  allegation  in  the 
complaint.  When  a  Respondent  intends 
to  deny  only  part  of  an  allegation,  the 
Respondent  ^all  specify  so  much  of  it 
as  is  admitted  and  deny  only  the 
remainder.  A  statement  of  lack  of 
information  shall  be  deemed  a  denial. 
Any  allegation  not  denied  shall  be 
deemed  admitted.  Any  affirmative 
defense  shall  be  asserted  in  the  answer, 
(e)  Motion  for  More  Dejuute  Statement 
A  Respondent  may  file  with  an 
answer  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 

Such  motion  shall  state  why  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  shall  set  the  periods  for  filing 
such  a  statement  and  any  answer 
thereto. 

(d)  Amendments  to  Answer 

Upon  motion  by  a  Respondent,  the 
Hearing  Officer  may,  after  considering 
good  cause  shown  by  the  Respondent 
and  any  unfair  prejudice  which  may 
result  to  any  other  Party,  permit  an 
answer  to  be  amended. 

(e)  Extension  of  Time  to  Answer  Amended 
Complaint 

If  a  complaint  is  amended  pursuant  to 
Rule  9212(b),  the  time  for  filing  an 
answer  or  amended  answer  shall  be 
extended  to  14  days  after  service  of  the 
amended  complaint.  If  any  Respondent 
has  already  filed  an  answer,  such 
Respondent  shall  have  15  days  after 
service  of  the  amended  complaint, 
unless  otherwise  ordered  by  the  Hearing 


Officer,  within  which  to  file  an  amended 
answer. 

(f)  Failure  to  Answer,  Default 
If  the  Respondent  does  not  file  an 
answer  with  the  Office  of  Hearing 
Officers  within  the  time  required,  the 
Hearing  Officer  shall  order  the 
Department  of  Enforcement  to  send  a 
second  notice  to  such  Respondent 
requiring  an  answer  within  14  days  after 
service  of  the  second  notice,  or  within 
such  longer  period  as  the  Hearing 
Officer  in  his  or  her  discretion  may 
Older.  The  second  notice  shall  state  that 
failure  of  the  Respondent  to  reply  within 
the  period  specified  shall  allow  the 
Hearing  Officer,  in  the  exercise  of  his  or 
her  discretion,  to:  (1)  treat  as  admitted 
by  the  Respondent  the  allegations  in  the 
complaint;  and  (2)  enter  a  default 
decision  against  the  Respondent 
pursuant  to  Rule  9269.  If  no  answer  is 
filed  with  the  Office  of  Hearing  Officers 
within  the  time  required  by  the  second 
notice,  the  allegations  of  the  complaint 
may  be  considered  admitted  by  such 
Respondent  and  a  default  decision  may 
be  issued  by  the  Hearing  Officer.  A 
Respondent  may,  for  good  cause  shown, 
move  to  set  aside  a  default  pursuant  to 
Rule  9146. 

9216.  Acceptance,  Waiver,  and  Consent; 
Plan  Pursuant  to  SEC  Ride  I9d-l(eX2) 

(a)  Acceptance,  Weaver,  and  Consent 
Procedures 

(1)  Notwithstanding  Rule  921 1,  if  the 
Department  of  Enforcement  has  reason 
to  believe  a  violation  has  occurred  and 
the  member  or  associated  person  does 
not  dispute  the  violation,  the 
Department  of  Enforcement  may 
prepare  and  request  that  the  member  or 
associated  person  execute  a  letter 
accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  waive  such 
member’s  or  associated  person’s  rigfit  to 
a  hearing  before  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
Business  Conduct  Committee,  the 
Commission,  and  the  courts,  or  to 
otherwise  challenge  the  validity  of  the 
letter,  if  the  letter  is  accepted.  The  letter 
shall  describe  the  act  or  practice 
engaged  in  or  omitted,  the  rule, 
relation,  or  statutory  provision 
violated,  and  the  sanction  or  sanctions 
to  be  imposed. 

(2)  If  a  member  or  person  associated 
with  a  member  submits  an  executed 
letter  of  acceptance,  waiver,  and 
consent,  by  the  subnussion  such 
member  or  person  associated  with  a 
member  also  waives: 

(A)  any  right  of  such  member  or 
person  associate  with  a  member  to 
claim  bias  or  prejudgment  of  the 


General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  the  National 
Business  Conduct  Committee,  or  any 
member  of  the  National  Business 
Conduct  Committee,  in  cormection  with 
such  person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  oftiie  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  waiver,  and 
consent;  and 

(B)  any  rigfit  of  such  member  or 
person  associated  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Buie  9144,  in  connection  with  such 
person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  of  tiie  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  waiver,  and 
consent. 

If  a  letter  of  acceptance,  waiver,  and 
consent  is  rejected,  the  member  or 
associated  person  shall  be  bound  by  the 
waivers  made  under  subparaffaphs 
(a)(1)  and  (2)  for  conduct  by  persons  or 
bodies  occurring  during  the  period 
beginning  on  the  date  the  letter  of 
acceptance,  waiver,  and  consent  was 
executed  and  submitted  and  ending 
upon  the  rejection  of  the  letter  of 
acceptance,  waiver,  and  consent. 

(3)  If  the  member  or  associated  person 
executes  the  letter  of  acceptance, 
waiver,  and  consent,  it  shall  be 
submitted  to  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  or  by  the 
General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  may  accept  such 
letter  or  refer  it  to  the  National  Business 
Conduct  Committee  for  acceptance  or 
rejection  by  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  may  reject  such 
letter  or  refer  it  to  the  National  Business 
Conduct  Committee  for  acceptance  or 
rejection  by  the  National  Business 
Conduct  Committee. 

(4)  If  the  letter  is  accepted  by  the 
National  Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chcur  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  or 
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the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  it 
sh^  be  deemed  final  and  sh^l 
constitute  the  complaint,  answer,  and 
decision  in  the  matter.  If  the  letter  is 
rejected  by  the  Chair  and  Vice  Chair  of 
the  National  Conduct  Committee  (or 
either  one,  acting  alone,  in  the  event  the 
other  is  recused  or  disqualified)  or  the 
National  Business  Conduct  Committee, 
NASD  Regulation  may  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  alleged  violation  or 
violations.  If  the  letter  is  rejected,  the 
member  or  associated  person  shall  not 
be  prejudiced  by  the  execution  of  the 
letter  of  acceptance,  waiver,  and 
consent  under  subparagraph  (a)(1)  and 
the  letter  may  not  be  introduced  into 
evidence  in  connection  with  the 
determination  of  the  issues  set  forth  in 
any  complaint  or  in  any  othm 
proceeding. 

(b)  Proeedur*  for  Violatiom  Under  PUm 
Pursuant  to  SEC  Rule  I9d-l(eX2) 

(1)  Notwithstanding  Rule  921 1,  NASD 
Relation  or  the  National  Business 
Conduct  Committee  may,  subject  to  the 
requirements  set  forth  in  subparagraphs 
(bH2)  through  (bX4)  and  in  SEC  Rule 
19d-l(cX2),  impose  a  fine  (not  to  exceed 
$2,500)  and/or  a  censure  on  any 
member  or  associated  person  with 
respect  to  any  rule  list^  in  JM-9216.  If 
the  Department  of  Enforcement  has 
reason  to  believe  a  violation  has 
occurred  and  if  the  member  or 
associated  person  does  not  dispute  the 
violation,  the  Department  of 
Enforcement  may  prepare  and  request 
that  the  member  or  associated  person 
execute  a  minor  rule  violation  plan 
letter  accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  waive  such 
member’s  or  associated  person’s  right  to 
a  hearing  before  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  rigfit  of  appeal  to  the  National 
Business  Conduct  Commits,  the 
Commission,  and  the  courts,  or  to 
otherwise  challenge  the  validity  of  the 
letter,  if  the  letter  is  accepted.  The  letter 
shall  describe  the  act  or  practice 
engaged  in  or  omitted,  the  rule, 
relation,  or  statutory  provision 
violated,  and  the  sanction  or  sanctions 
to  be  imposed. 

(2)  If  a  member  or  person  associated 
with  a  member  submits  an  executed 
minor  rule  violation  plan  letter,  by  the 
submission  such  member  or  person 
associated  with  a  member  also  waives: 

(A)  any  right  of  such  member  or 
person  associate  with  a  member  to 
claim  bias  or  prejudgment  of  the 
General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  the  National 
Business  Conduct  Committee,  or  any 


member  of  the  National  Business 
Conduct  Committee,  in  connection  with 
such  person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter; 
and 

(B)  any  right  of  such  member  or 
person  associate  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Ride  9144,  in  connection  with  such 
person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter. 

If  a  minor  rule  violation  plan  letter  is 
rejected,  the  member  or  person 
associated  with  a  member  shall  be 
bound  by  the  waivers  made  under 
subparagraphs  (b)  (1)  and  (2)  for 
conduct  by  persons  or  bodies  occurring 
during  the  period  begiiming  on  the  date 
the  minor  rule  violation  plan  letter  was 
executed  and  submitted  and  ending 
upon  the  rejection  of  the  minor  rule 
violation  plan  letter. 

(3)  If  the  member  or  associated  person 
executes  the  minor  rule  violation  plan 
letter,  it  shall  be  submitted  to  the 
National  Business  Conduct  Committee. 
The  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)  or 
the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  may 
accept  su(A  letter  or  refer  it  to  the 
National  Business  Conduct  Committee 
for  acceptance  or  rejection  by  the 
National  Business  Conduct  Committee. 
The  Chcdr  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)  may 
reject  such  letter  or  refer  it  to  the 
National  Business  Conduct  Committee 
for  acceptance  or  rejection  by  the 
National  Business  Conduct  Comnuttee. 

(4)  If  the  letter  is  accepted  by  the 
National  Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  or 
the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  it 
sh(^  be  deemed  final  and  the 
Association  shall  report  the  violation  to 
the  Comnussion  as  required  by  the 
Commission  pursuant  to  a  plan 
approved  under  SEC  Rule  19d-l(cX2).  If 


the  letter  is  rejected  by  the  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Comnuttee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified),  or  by  the 
National  Business  Conduct  Committee, 
NASD  Reffilation  may  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  alleged  violation  or 
violations.  If  the  letter  is  rejected,  the 
member  or  associated  person  shall  not 
be  prejudiced  by  the  execution  of  the 
minor  rule  violation  plan  letter  under 
subparagraph  (b)(  1 )  and  the  letter  may 
not  be  introduce  into  evidence  in 
cormection  with  the  determination  of 
the  issues  set  forth  in  any  complaint  or 
in  any  other  proceeding. 

/M-9216.  Violatioms  Appropriate  for 
DUporitiom  Voder  Plam  Panaaot  to  SEC 
Role  I9d-I(cX2) 

•  Rule  2210  (b)  and  (c)  and  Rule  2220 
(b)  and  (c)— Failure  to  have 
advertisements  and  sales  literature 
approved  by  a  principal  prior  to  use; 
failure  to  maintain  separate  files  of 
advertisements  and  sales  literature 
containing  required  information;  and 
failure  to  file  advertisements  with  the 
Association  within  the  required  time 
limits. 

•  Rule  3360— Failure  to  timely  file 
reports  of  short  pe^tions  on  Form  NS- 
1. 

•  Rule  3110— Failure  to  keep  and 
preserve  books,  accounts,  records, 
memoranda,  and  correspondence  in 
conformance  with  all  applicable  laws, 
rules,  regulations  tmd  statements  of 
policy  promulgated  thereunder,  and 
with  the  Rules  of  the  Association. 

922$.  Reqaest  for  Hearu^;  Appaiatawnt  of 
HeariagPamel  or  Extended  Hearing  Pamel; 
Extensions  ofTiate,  Postponements, 
Ad/omnments 

9221.  Reqaest  for  Hearing 

(a)  Respondent  Reqaest  for  Hearing 

With  the  filing  of  any  Respondent’s 
answer,  such  Respondent  may:  (1) 
request  a  hearing;  (2)  propose  an 
appropriate  location  for  the  hearing; 
and  (3)  propose,  if  the  complaint  oZ/eges 
at  least  one  cause  of  action  involving  a 
violation  of  a  statute  or  rule  describe 
in  Rule  9120(q),  that  the  Chief  Hearing 
Officer  select  as  a  Panelist  for  a  Hearing 
Panel  a  current  (X‘ former  member  of  the 
Market  Regulation  Conunittee  who  is 
associated  with  a  member  of  the 
Association  or,  if  applicable,  select  as  a 
Panelist  for  an  Extended  Hearing  Panel, 
a  current  or  former  member  of  the 
Market  Regulation  Committee  who  is  or 
was  associated  with  a  membar  of  the 
Association.  If  a  Respondent  requests  a 
hearing,  a  hearing  shall  be  granted.  A 
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Respondent  who  fails  to  request  a 
hearing  with  the  filing  of  his  or  her 
answer  waives  the  ri^t  to  a  hearing 
unless  a  Hearing  Officer,  Hearing  Panel, 
or,  if  applicable,  an  Extended  Hearing 
Panel,  grants,  for  good  cause  shown,  a 
Interfiled  motion  by  such  Respondent 
requesting  a  hearing. 

(b)  Hemrmg  Officer  Order  Requiring 
Hearing 

In  the  absence  of  a  request  for  a 
hearing  from  any  Respondent,  the 
Hearing  Officer  may  order  any 
complaint  set  down  for  hearing. 

(e)  Authority  of  Hearing  Panel,  Extended 
Hearing  Panel  to  Order  Hearing 
If  all  Respondents  waive  a  hearing, 
and  the  Hearing  Officer  does  not  order 
a  hearing  on  his  or  her  own  motion,  the 
Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  may  order  a 
hearing  or  may  consider  the  matter  on 
the  record,  as  defined  in  Rule  9267.  If 
fewer  than  all  Respondents  waive  a 
hearing,  the  Hearing  Officer,  the 
Hearing  Panel,  or,  if  applicable,  the 
Extended  Hearing  Panel,  may,  in  the 
exercise  of  its  discretion,  order  that  a 
hearing  be  held  as  to  all  Respondents. 
Ahematively,  the  Hearing  Officer,  the 
Hearing  Panel,  or,  if  applicable,  the 
Extended  Hearing  Pcmel,  may  conduct  a 
hearing  as  to  ordy  those  Respondents 
who  requested  a  hearing  and  copsider 
the  matter  on  the  record  as  to  those 
Respondents  who  waived  a  hearing. 

(d)  Notke  Heurimg 
The  Hearing  Officer  shall  issue  a 
notice  stating  the  date,  time,  and  place 
of  the  hearing,  and  whether  the  hearing 
^cdl  be  held  before  a  Hearing  Panel  or 
an  Extended  Hearing  Panel,  and  shall 
serve  such  notice  on  the  Parties  at  least 
26  days  before  the  hearing,  unless  (1 )  in 
the  discretion  of  the  Hearing  Officer,  he 
or  she  determines  that  extraordinary 
circumstances  require  a  shorter  notice 
period,  or  (2)  the  Parties  waive  the 
notice  period. 

9222.  Extemstoms  efTime,  PoOpommeuts, 
umd  Ai^ounumeuts 

(m)  AvaOubiH/y 

At  any  time  prior  to  the  issuance  of 
the  decision  of  the  Hearing  Pcmel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
the  Hearing  Officer  may,  for  good  cause 
shown,  extend  or  shorten  any  time 
limits  prescribed  by  the  Code  for  the 
filing  of  any  papers  and  may,  consistent 
with  paragraph  (b),  postpone  or  adjourn 
(my  hearing. 

(b)  Limkatious  am  Pos^memeuts, 
Adfounumemts,  umd  ExteusioHS 

A  hearing  shall  begin  at  the  time  and 
place  ordered,  unless  the  Hearing 
Officer,  for  good  cause  shown,  chcmges 
the  place  of  the  hearing,  postpones  Die 
commencement  of  the  hearing,  or 


adjourns  a  convened  hearing  for  a 
reasonable  period  of  time,  subject  to  the 
limitations  in  subparagraph  (b)(2). 

(1)  Additioual  CoiuidenUioHS 

In  considering  a  motion  for  the 
postponement  of  the  start  of  a  hearing 
or,  adjournment  once  a  hearing  has 
begun,  the  Hearing  Officer  shell 
consider: 

(A)  the  length  of  the  proceeding  to 
date; 

(B)  the  number  of  postponements, 
adjournments,  or  extensions  already 
granted; 

(C)  the  stage  of  the  proceedings  at  the 
time  of  the  request; 

(D)  potential  harm  to  the  investing 
public  if  (m  extension  of  time, 
adjournment,  or  postponement  is 
granted;  and 

(E)  such  other  matters  as  justice  may 
require. 

(2)  Time  Limit- 

Postponements,  adjournments,  or 
extensions  of  time  for  filing  papers  shdl 
not  exceed  28  days  urdess  the  Hearing 
Offi(xr  states  on  the  re(x>rd  or  provides 
by  written  order  the  reasons  a  longer 
period  is  necessary. 

9230.  Appoimtmemt  of  Hearing  Panel, 
Extending  Hearing  Panel 

9231.  Anointment  by  Ae  Chief  Hearing 
Officer  of  Hearing  Panel  or  Extended 
Hearing  Patul 

(a)  Appointment 

The  Chi^  Hearing  Officer  shall 
appoint  a  Hearing  Pcmel  or  cm  Extended 
Hearing  P<mel  to  conduct  the 
disciplinary  proceeding  emd  issue  a 
decision. 

(b)  Hearing  Panel 

The  Hearing  Panel  shall  be  composed 
of  a  Hearing  Officer  emd  two  Pcmelists, 
except  as  provided  in  Rule  9234  (a),  (c), 
(d),  or  (e).  The  Hearing  Officer  will  serve 
as  the  chair  of  the  Hearing  Pcmel.  Each 
Pcmelist  shall  be  associated  with  a 
member  of  the  Association. 

(1)  Except  as  provided  in  (2),  a  person 
shall  be  eligible  to  be  selected  as  a 
Pemehst  only  if  the  person  is: 

(A)  a  current  member  of  a  District 
Committee; 

(B)  a  person  who  previously  served  on 
a  disciplinary  hearing  pcmel; 

(C)  a  former  member  of  the  National 
Business  Conduct  Conunittee; 

(D)  a  person  who  previously  served  on 
a  disciplinary  subcommittee  of  the 
Nationd  Business  Condud  Committee, 
including  a  Subconmuttee,  cm  Extended 
Proceeding  Conunittee,  or  their 
predecessor  subcommittees;  or, 

(E)  a  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Board 
of  Directors,  or  a  Governor,  but  does  not 
sit  currently  on  cmy  of  the  boards. 


(2)  If  the  complcdnt  alleges  at  least 
one  cause  ofadion  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(q),  the  Chief  Hearing  Officer  may 
seled  as  a  Pcmelist  a  current  member  of 
the  Market  Regulation  Conunittee  or  a 
former  member  of  the  Market  Regulation 
Committee  who  previously  serv^  on  a 
disciplinary  hearing  pcmel. 

(e)  Extended  Hearing  Panel 

Upon  consideration  of  the  complexity 
of  the  issues  involved,  the  probable 
length  of  the  hearing,  or  other  factors 
that  the  Chief  Hearing  Officer  deems 
material,  the  Chief  Hecning  Clfficer  may 
determine  that  a  matter  shdl  be 
designated  cm  Extended  Hecning,  emd 
that  such  matter  shdl  be  considered  by 
cm  Extended  Hecning  Pcmel.  The 
Extended  Hecning  Pcmel  shdl  be 
composed  of  a  Hecning  Officer  emd  two 
Pcmelists,  except  as  provided  in  Rde 
9234  (a),  (c),  (d),  or  (e).  The  Hecning 
Officxr  will  serve  as  the  choir  of  the 
Extended  Hecning  Pcmel.  The  Panelists 
shall  be  associated  with  a  member  of  the 
Association,  or  retired  therefrom.  A 
person  retired  from  employment  with  a 
member  of  the  Association  shdl  have 
retired  fiom  such  employment  not 
ecaiier  them  fouryeens  before  the  date 
the  compldnt  was  filed.  The  Chief 
Hecning  Officer  shall  have  discretion  to 
compensate  cmy  or  all  Pcmelists  of  cm 
Extended  Hearing  Pcmel  at  the  rate  then 
in  effect  for  cnbitrators  appointed  under 
the  Rde  10000  Series. 

(1)  Except  as  provided  in  (2).  a  person 
shall  be  eligible  to  be  selected  as  a 
Panelist  only  if  the  person  is: 

(A)  a  current  member  of  a  District 
Conunittee; 

(B)  a  person  who  previously  served  on 
a  disciplineny  hecning  pcmel; 

(C)  a  former  memler  of  the  Nationd 
Business  Conduct  Committee; 

(D)  a  person  who  previously  served  on 
a  disciplineny  subcommittee  of  the 
Nationd  Business  Conduct  Committee, 
including  a  Subcommittee,  cm  Extended 
Proceeding  Conunittee,  or  their 
predecessor  subcommittees;  or, 

(E)  a  person  who  previously  was  a 
Director,  a  member  of  the  Nasdaq  Boend 
of  Directors,  or  a  Governor,  but  does  not 
sit  currently  on  cmy  of  the  bcxnds. 

(2)  If  the  compldnt  dleges  at  least 
one  cause  o/ action  involving  a  violation 
of  a  statute  or  a  rde  described  in  Rde 
9120(q),  the  Chief  Hecning  Officer  may 
select  as  a  Pcmelist  a  current  member  of 
the  Market  Regdation  Conunittee,  or  a 
former  member  of  the  Mcnket  Regulation 
Conunittee,  who,  at  the  time  of  his  or 
her  membership  on  the  Mcnket 
Regulation  Committee,  was  associated 
with  a  member  of  the  Association.  In 
order  to  be  digible  to  sit  as  a  Panelist 
on  cm  Extended  Hecning  Pcmel,  a  former 
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member  of  the  Market  Regulation 
Committee  shall  have  served  previously 
on  a  disciplinary  hearing  panel. 

9232.  Criteria  for  Selection  of  Parutists  and 
Reptaeement  Parulists 

(a)  Chief  Hearing  Officer  Selection 
AUemadves 

Following  a  determination  of  whether 
a  Hearing  Panel  or  an  Extended  Hearing 
Panel  should  be  appointed,  the  Chief 
Hearing  Officer  shall  determine* 

(1)  \micn  District  Committee  shall  be 
the  Primary  District  Corrvauttee  from 
which  Panelists  may  be  selected;  and 

(2)  whether  one  of  the  Panelists  may 
be  selected  from  the  Market  Regulation 
Committee. 

(b)  Criteria  for  Selection  of  Parulistfrom 
Market  Regulation  Committee 

The  Chief  Hearing  Officer  may  select 
a  Panelist  ^m  the  Market  Regulation 
Committee,  as  provided  in  Rule  9231,  to 
serve  in  a  disciplinary  proceeding  if  the 
complaint  alleges  at  least  one  cause  of 
action  involving  a  violation  of  a  statute 
ora  rule  described  in  Rule  9120(q). 

(c)  Criteria  for  Dengturtion  of  Primary 
District  CommUtee 

The  Chief  Hearing  Officer  shall 
designate  a  District  Committee  as  the 
Primary  District  Committee  based  upon 
relevant  facts  and  circumstances  of  the 
case,  including  but  not  limited  to: 

(1)  the  location  of  a  Respondent’s 
principal  office  if  the  Respondent  is  or 
was  a  member  firm; 

(2)  the  location  of  a  Respondent’s 
office  at  the  time  of  the  alleged 
misconduct  if  the  Respondent  is  or  was 
an  associated  person; 

(3)  the  location  of  the  office  of  a 
member  or  an  associated  person,  or  a 
former  member  or  associated  person, 
where  the  alleged  misconduct  occurred; 

(4)  the  location  of  witnesses  at  the 
time  of  the  filing  of  the  complaint, 
especially  the  location  of  witnesses  who 
are  or  were  customers  of  a  Respondent; 

(5)  the  location,  at  the  time  of  the 
alleged  misconduct,  of  the  main, 
branch,  or  other  office  in  which 
supervisory  personnel,  who  are  or  were 
responsible  for  the  supervision  of  a 
Respondent,  were  employed;  and 

(6)  the  location,  at  the  time  of  the 
alleged  misconduct,  of  the  main, 
branch,  or  other  office  in  which 
supervisory  personnel,  who  are  or  were 
responsible  for  the  supervision  of  the 
office,  division,  function,  or  segment  of 
the  member  udiere  the  alleged 
misconduct  occurred,  were  employed. 

(d)  Criteria  for  Appomtatteta  of  a  PameUst 

After  the  Chief  Hearing  Officer 

designates  the  Primary  District 
Committee,  the  Chief  Hearing  Officer 
shall  select  Panelists  from  the  current 
members  of  the  Primary  District 


Committee,  the  other  categories  of 
persons  eligible  to  serve  as  Panelists  as 
set  forth  in  Rule  9231(b)(1)  (A)  through 
(E)er,  if  applicable,  in  Rule  9231(c)(1) 

(A)  t/irou^  (E),  who  are  located  in  the 
same  geog^iphic  area  as  the  Primary 
District  Committee,  and,  if  applicable, 
from  the  current  or  former  members  of 
the  Market  Regulation  Committee,  based 
upon  the  following  criteria: 

(1)  expertise; 

(2)  the  absence  of  any  conflict  of 
interest  or  bias,  and  any  appearance 
thereof; 

(3)  availability;  and. 

(4)  the  frequency  with  which  a  person 
has  served  as  a  Panelist  on  Hearing 
Panels  or  Extended  Hearing  Panels 
during  the  past  two  years. 

(e)AppoUiimtentofP€ui^stsfrmH  Other 
than  Primary  District  Committee. 

Designation  of  the  Primary  District 
Committee  does  not  preclude  the  Chief 
Hearing  Officer  from  selecting  one  or 
more  Panelists  from  other  categories  of 
eligible  Panelists  if  the  Chief  Hearing 
Officer  detemunes  that  one  or  more 
persons  from  other  categories  of  eligible 
Panelists  more  clearly  meet  the  criteria 
of  paragraph  (d)  (1)  through  (4)  and  the 
public  interest  or  the  administration  of 
NASD  Regulation’s  regulatory  and 
enforcement  program  would  be 
enhanced  by  the  selection  of  one  or 
more  Panelists  from  other  categories  of 
eligible  Panelists  other  than  Panelists 
from  the  Primary  District  Committee. 

9233.  Hearing  Panel  or  Extended  Hearing 
Panel:  Recusal  and  Disqualification  of 
Hearit^  Officers 

(a)  Recusal,  WiAdrmwal  of  Hetuing 
Officer 

If  at  any  time  a  Hearing  Officer 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned,  the 
Hearing  Officer  shall  notify  the  Chief 
Hearing  C^cer  and  the  Chief  Hearing 
Officer  shall  issue  and  serve  on  the 
Parties  a  notice  stating  that  the  Hearing 
Officer  has  withdrawn  from  the  matter. 
In  the  event  that  a  Hearing  Officer 
withdraws,  is  incapacita^,  or 
otherwise  is  unable  to  continue  service 
after  being  appointed,  the  Chief  Hearing 
Officer  shall  appoint  a  replacement 
Hearing  Officer. 

(b)  Motiem  for  PisquuljfleutioH 

A  Party  may  move  for  the 

disqualification  of  a  Hearing  Officer.  A 
motion  shall  be  based  upon  a 
reasonable,  good  faith  belief  that  a 
conflict  of  interest  or  bias  exists  or 
circumstances  otherwise  exist  where  the 
Hearing  Officer’s  fairness  mig/it 
reasonably  be  questioned,  and  shall  be 
accompanied  by  an  affidavit  setting 


forth  in  detail  the  facts  alleged  to 
constitute  grounds  for  disqualification, 
and  the  dates  on  which  the  Party 
learned  of  those  facts.  Such  motions 
shall  be  filed  not  later  than  15  days  after 
the  later  of: 

(1)  when  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification;  or 

(2)  when  the  Party  was  notified  of  the 
assignment  of  the  Hearing  Officer. 

(e)  Disposition  of  Disquafifieotion  Motion 

A  motion  for  disqualification  of  a 
Hearing  Officer  sh^  be  decided  by  the 
Chief  Hearing  Officer  who  shall 
promptly  investigate  whether 
disqualification  is  required  cmd  issue  a 
written  ruling  on  the  motion.  In  the 
event  of  a  disqualification  of  the 
Hearing  Officer,  the  Chief  Hearing 
Officer  shall  appoint  a  replacement 
Hearing  Officer. 

9234.  Hearu^  Panel  or  Extended  Heuring 
Panel:  Recusal  and  Disquafifieotion  ef 
Panelists 

(a)  Recusal,  Withdrawal  of  Panelist 

If  at  any  time  a  Panelist  of  a  Hearing 
Panel  or  an  Extended  Hearing  Panel 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  where  his  or  her  fairness 
migfit  reasonably  be  questioned,  the 
Panelist  shall  notify  the  Hearing  Officer 
and  the  Hearing  (^cer  shall  issue  and 
serve  on  the  Parties  a  notice  suiting  that 
the  Panelist  has  withdrawn  from  the 
matter.  In  the  event  that  a  Panelist 
withdraws,  is  incapacitated,  or 
otherwise  is  unable  to  continue  service 
after  being  appointed,  the  Chief  Hearing 
Officer  may,  in  the  exercise  of 
discretion,  determine  whether  to 
appoint  a  replacement  Panelist.  In  the 
event  that  both  Panelists  withdraw,  are 
incapacitated,  or  otherwise  are  unable 
to  continue  service  after  being 
appointed,  the  Chief  Hearing  Officer 
shall  appoint  two  replacement 
Panelist. 

(b)  DitquMifiemtiom:  Motiom  of  Petty; 
Order  «f  Chief  Heermg  Qffietr 

(1) A  Party  may  file  a  motion  to 
disqualify  a  Panelist  of  a  Hearing  Panel 
or  an  Extended  Hearing  Panel.  A  motion 
shall  be  based  upon  a  reasonable,  good 
faith  belief  that  a  conflict  of  interest  or 
bias  exists  or  circumstances  othawise 
exist  where  the  Panelist’s  fairness  might 
reasonably  be  questioned,  and  shall  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  Ae  facts  alleged  to 
constitute  grounds  for  disqualification, 
and  (2)  the  dates  on  which  the  Party 
learned  of  Aose  facts. 

(2)  Such  motions  Aall  be  filed  not 
later  Aon  IS  days  after  the  later  of: 
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(A)  when  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification;  or 

(B)  wnen  the  Party  was  notified  of  the 
appointment  of  the  Panelist. 

13)  The  Chief  Hearing  Officer  may 
order  the  disqualification  of  a  Panelist 
of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  if  the  Chief  Hearing 
Officer  determines  that  a  conflict  of 
interest  or  bias  or  circumstances 
otherwise  exist  where  the  Panelist’s 
fairness  might  reasonably  be 
questioned,  and  shall  state  the  facts 
constituting  the  grounds  for 
disqualification. 

(c)  DisposUioH  of  PisqualificatioH 
Motion:  ChaUenge  to  Single  Member  of 
Hearing  Panel 

If  a  Party  files  a  motion  to  disqualify 
a  Panelist  of  a  Hearing  Panel  or  an 
Extended  Hearing  Panel,  the  Hearing 
Officer  shall  promptly  investigate 
whether  disqualification  is  required  and 
shall  issue  a  written  ruling  on  the 
motion.  In  the  event  a  Panelist  is 
disqualified,  the  Chief  Hearing  Officer 
may,  in  the  exercise  of  discretion, 
appoint  a  replacement  Panelist. 

(d)  Disposition  of  Disqualification 
Motion:  Challenge  to  Both  Panelists  of 
Hearissg  Pastel  or  Extended  Hearing  Panel 

If  a  Party  files  a  motion  to  disqualify 
both  Panelists  of  a  Hearing  Panel  or  an 
Extended  Hearing  Panel,  tiie  Hearing 
Officer  shall  promptly  investigate 
whether  disqualification  is  required  and 
shall  issue  a  written  ruling  on  the 
motion.  In  the  event  one  Panelist  is 
disqualified,  the  Chief  Hearing  Officer 
may,  in  the  exercise  of  discret’on, 
appoint  a  replacement  Panelist.  In  the 
event  both  Paneli^  are  disqualified,  the 
Chief  Hearing  Officer  shall  promptly 
appoint  two  persons  as  replacement 
Panelists. 

(e)  Dispositiom  of  Disquafificatiom 
Motion:  ChmUenge  to  Both  Panelists  of 
Hearing  Panel  or  Extended  Hearing  Panel 
and  Hearing  Officer 

If  a  Party  ^es  a  motion  to  disqualify 
both  Panelists  of  a  Hearing  Panel  or  on 
Extended  Hearing  Panel,  and  the 
Hearing  Officer,  Ae  Chief  Hearing 
Officer  shall  promptly  investigate 
vdtether  disqualification  is  required  and 
shall  issue  a  written  ruling  on  Ae 
motion.  In  Ae  event  a  Panelist  is 
disqualified,  Ae  Chief  Hearing  Officer 
may,  in  Ae  exercise  of  discretion, 
appoint  a  replacement  Panelist.  In  Ae 
event  boA  Panelists  are  disqualified,  Ae 
Chief  Hearing  Officer  shall  promptly 
appoint  two  persons  as  replacement 
Panelists.  In  Ae  event  a  Hearing  Officer 
and  a  Panelist  are  disqualified,  Ae 
Chief  Hearing  Officer  shall  promptly 
appoint  a  Hearing  Officer.  In  Ae  event 
boA  Panelists  and  Ae  Hearing  Officer 


are  disqualified,  Ae  Chief  Hearing 
Officer  shall  promptly  appoint  a 
Hearing  Officer  and  two  persons  as 
replacement  Panelists.  ^ 

(f)  Criteria  for  Replacement  Panelist 

If  Ae  Chief  Hearing  Officer  appoints 
a  replacement  Panelist  by  operation  of 
Ais  Rule,  Ae  Chief  Hearing  Officer  shall 
do  so  using  Ae  criteria  set  forth  in  Rule 
9232. 

9235.  Hearing  Officer  Authority 

(а)  Hearing  Officer  Authority 

The  Hearing  Officer  shall  be  selected 
by  Ae  Chief  Hearing  Officer  and  shall 
have  auAority  to  do  all  things  necessary 
and  appropriate  to  discharge  his  or  her 
duties.  In  addition  to  Ae  powers 
exercised  by  all  members  of  Ae  Hearing 
Panel  or,  if  applicable,  Ae  Extended 
Hearing  Panel,  Ae  powers  of  Ae 
Hearing  Officer  include,  but  are  not 
limited  to: 

(1)  holding  pre-hearing  and  oAer 
conferences  and  requiring  Ae 
attendance  at  any  such  conference  of  at 
least  one  representative  of  each  Party 
who  has  auAority  to  negotiate  Ae 
resolution  of  issues  in  controversy; 

(2)  regulating  Ae  course  ofAe 
hearing: 

(3)  ordering  Ae  Parties  to  present  oral 
arguments  at  any  stage  of  Ae 
disciplinary  proceeding 

(4jresomng  any  ana  all  procedural 
and  evidentiary  matters,  discovery 
requests,  and  oAer  non-dispositive 
motions,  subject  to  any  limitations  set 
forA  elsewhere  in  this  Code; 

(5)  reopening  any  hearing,  upon 
notice  to  all  Parties,  prior  to  Ae 
issuance  ofAe  decision  of  Ae  Hearing 
Panel  or,  if  applicable,  Ae  Extended 
Hearing  Panel; 

(б)  creating  and  maintaining  Ae 
official  record  ofAe  disciplinary 
proceeding;  and 

(7)  drafting  a  decision  Aat  represents 
Ae  views  of  Ae  majority  of  Ae  Hearing 
Panel  or,  if  applicable,  Ae  Extended 
Hearing  Panel. 

9240.  Pre-hearing  Coitferences  and 
Submissions 

9241.  Pre-hearing  Conferences 

(a)  Purposes  of  Conferences 

The  purposes  of  pre-hearing 

conferences  include,  but  are  not  limited 
to: 

(1)  expediting  Ae  disposition  ofAe 
proceeding; 

(2)  establishing  procedures  to  manage 
Ae  proceeding  efficiently:  cmd 

(3)  improving  Ae  quality  ofAe 
hearing  throu^  more  Aorougfi 
preparation. 

(b)  Procedure 

On  his  or  her  own  motion  or  at  Ae 
request  of  a  Party,  Ae  Hearing  Officer 


may,  in  his  or  her  discretion,  order 
counsel  or  any  Party  to  meet  for  a  pre- 
hearing  conference.  Such  conferences 
also  may  be  held  wiA  one  or  more 
persons  participating  by  telephone  or 
oAer  remote  means. 

(c)  Subjects  to  be  Discussed 

At  a  pre-hearing  conference,  Ae 
Hearing  Officer  may  consider  and  take 
action  wiA  respect  to  any  or  all  ofAe 
following: 

(1)  simplification  and  clarification  of 
Ae  issues: 

(2)  exchange  of  wiAess  and  exhibit 
lists  and  copies  of  exhibits; 

(3)  stipulations,  admissions  of  fact, 
and  stipulations  concerning  Ae 
contents,  auAenticity,  or  admissibility 
into  evidence  of  documents; 

(4)  matters  of  which  official  notice 
may  be  taken; 

(5)  Ae  schedule  for  exchanging  pre- 
hearing  motions  or  briefs,  if  any; 

(6)  Ae  meAod  of  service  and  filing  of 
papers  by  Ae  Parties; 

(7)  determination  of  hearing  dates; 

(8)  amendments  to  Ae  complaint  or 
answers  Aereto; 

(9)  production  of  documents  as  set 
forA  in  Rule  9251;  and 

(10)  such  oAer  matters  as  may  aid  in 
Ae  orderly  and  expeditious  disposition 
ofAe  proceeding. 

(d)  Scheduling  of  Pre-hearing 
Coitferences 

An  initial  pre-hearing  conference, 
unless  determined  by  Ae  Hearing 
Officer  to  be  unnecessary  or  premature, 
shall  be  held  wiAin  21  days  after 
service  of  an  answer,  or  after  the 
expiration  ofAe  second  period 
provided  for  filing  an  answer  as  set  forth 
in  Rule  9215(f).  When  a  complaint 
names  multiple  Respondents,  Ae  21- 
day  period  shall  commence  from  Ae 
later  of  (i)  Ae  date  on  which  Ae  last 
timely  answer  was  filed,  or  (ii)  if  one  or 
more  Respondents  have  failed  to 
answer,  from  Ae  expiration  ofAe 
second  period  provided  for  filing  cm 
answer  under  Rule  9215(f). 

(e)  Pre-hearmg  Orders 

At  or  following  Ae  conclusion  of  any 
conference  held  pursuant  to  this  Rule, 
Ae  Hearing  Officer  shcdl  enter  a  ruling 
or  order  Aat  recites  any  agreements 
reached  and  any  proc^ural 
determinations  made  by  Ae  Hearing 
Officer. 

(f)  Fuilure  to  Appear:  Default 

A  Party  who  fails  to  appear,  in  person 
or  throu^  counsel  or  a  representative, 
at  a  pre-hearing  conference  of  which  he 
or  she  has  been  duly  notified,  may  be 
deemed  in  default  pursuant  to  Rule 
9269.  A  Party  may,  for  good  cause 
shown,  file  a  motion  to  set  aside  Ae 
default. 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


25335 


9242.  Pre-hearing  Submissions 

(a)  Requirement  to  Furnish  Information 

Prior  to  a  hearing  before  a  Hearing 
Panel  or,  if  applicable,  an  Extended 
Hearing  Panel,  the  Hearing  Officer,  in 
the  exercise  of  his  or  her  discretion,  may 
order  Parties  to  furnish  such 
information  as  deemed  appropriate, 
including  any  or  all  of  the  following: 

(1)  an  outline  or  narrative  summary  of 
their  case  or  defense; 

(2)  the  legal  theories  upon  which  they 
shall  rely; 

(3)  a  list  and  copies  of  documents  that 
they  intend  to  introduce  at  the  hearing; 

(4)  a  list  of  witnesses  who  shall  testify 
on  their  behalf,  including  the  witnesses’ 
names,  occupations,  addresses,  and  a 
brief  summary  of  their  expected 
testimony,  cmd, 

(5)  if  a  witness  shall  be  called  to 
testify  as  an  expert,  a  statement  of  the 
expert’s  qualifications,  a  Usting  of  other 
proceedings  in  which  the  expert  has 
given  expert  testimony,  a  list  of  the 
expert’s  publications,  cmd  copies  of 
those  publications  that  are  not  readily 
available  to  the  other  Parties  cmd  the 
Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Pcmel. 

9250.  Diseovery 

9251.  hupeetioH  and  Co^fimg  of  Documents 
in  Possession  of  Stqff 

(a)  Documents  to  be  Available  for 
Inspection  €usd  Copying 

(1)  Unless  otherwise  provided  by  this 
Rule,  or  by  order  of  the  Hearing  (Officer, 
the  Department  of  Enforcement  shall 
make  available  for  inspection  cmd 
copying  by  cmy  Respondent  Documents 
prepaid  or  obtained  by  Interested 
Association  Staff  in  connection  with  the 
investigation  that  led  to  the  institution 
of  proceedings.  Such  Documents 
include  but  are  not  limited  to: 

(A)  requests  for  information  issued 
pursucmt  to  Rule  8210; 

(B)  every  other  written  request 
directed  to  persons  not  employed  by  the 
Asscxiation  to  provide  documents  or  to 
be  interviewed; 

(C)  the  Documents  provided  in 
response  to  cmy  such  requests  described 
in  (A)  cmd  (B)  above; 

(D)  all  transcripts  cmd  transcript 
eiddbits;  cmd 

(E)  all  other  Documents  obtained  from 
persons  not  employed  by  the 
Asscxiation. 

(2)  The  Department  of  Enforcxment 
shall  promptly  inform  the  Hearing 
Officer  cmd  each  other  Party  if,  after  the 
issucmce  of  a  complaint,  requests  for 
information  under  Rule  8210  are  issued 
under  the  same  investigative  file 
number  under  which  the  investigation 
leading  to  the  institution  of  disciplinary 


proceedings  was  conducted.  If 
Interested  Association  Staff  receives 
Documents  pursucmt  to  a  request  for 
information  under  Rule  8210  after 
Documents  have  been  made  available  to 
a  Respondent  for  inspection  cmd 
copying  as  set  forth  in  paragraph  (a), 
cmd  if  such  Dctcuments  are  material  cmd 
relevcmt  to  the  disciplinary  proceeding 
in  which  such  Respondent  is  a  Party, 
the  additional  Documents  shall  be  made 
available  to  the  Respondent  not  later 
than  14  days  after  the  Interested 
Asscxiation  Staff  receives  such 
Dcxuments.  If  a  hearing  on  the  merits  is 
scheduled  to  begin.  Interested 
Asscxiation  Staff  shall  make  the 
additional  Dcxuments  available  to  the" 
Respondent  not  less  them  ten  days 
before  the  hearing.  If  Interested 
A^cxiation  Staff  receives  such 
Dcxuments  ten  or  fewer  days  before  a 
hearing  on  the  merits  is  scheduled  to 
begin  or  after  such  hearing  begins. 
Interested  Asscxiation  St^  shall  make 
the  additional  Dcxuments  available 
immediately  to  the  Respondent. 

(3)  Nothing  in  subpeuagyaph  (a)(1) 
shall  limit  the  discretion  of  the 
Department  of  Enforcement  to  make 
available  cmy  other  Dexument  or  the 
authority  of  the  Hearing  Officxr  to  order 
the  production  of  cmy  other  Dexument. 

(b)  Doaumenta  TIuUMmy  Be  Withheld 

(1)  The  Department  of  Enforcement 
mew  withhold  a  Dexument  if: 

(A)  the  Dexument  is  privileged  or 
exmstitutes  attorney  work  product; 

(B)  the  Dexument  is  cm  examination 
or  inspeertion  report,  cm  internal 
memortmdum,  or  other  note  or  writing 
prepared  by  an  Assexiettion  employee 
that  shall  not  be  offered  in  evidence; 

(C)  the  Dexument  would  disclose  the 
identity  of  a  confidential  source  or 
Asscxiation  examination  or 
investieatory  techniemes;  or 

(D)  the  Hearing  C^cxr  grants  leave  to 
withhold  a  Dexument  or  certegory  of 
Dcxuments  as  not  relevant  to  the  subject 
matter  of  the  prexeeding,  or  for  other 
good  cause  shown. 

(2)  Nothing  in  subparagyaph  (bXl) 
authorizes  the  Depcatment  of 
Enforcement  to  withhold  a  Dexument, 
or  a  part  thereof,  that  contains  material 
exculpatory  evidence. 

(c)  WittiMd  Dcxumeiit  List 

The  Hearing  Officxr  may  require  the 
Department  eff  Enforcement  to  submit  to 
the  Hearing  Officer  a  list  of  Dcxuments 
withheld  pursucmt  to  subparagyaphs 
(bXl  )(A)  through  (bXl  )(D)  or  to  sulmiit 
to  the  Hearing  Officer  cmy  Dexument 
withheld.  Upon  review,  the  Hearing 
Officer  may  order  the  Department  of 
Enforcement  to  make  the  list  or  cmy 
Doemment  withheld  available  to  the 
other  Parties  for  inspeettion  cmd  expying. 


(d)  Timng  of  Inspection  cmd  Copying 

The  Hearing  Officxr  shall  determine 

the  schedule  of  production  of 
dcxuments  pursucmt  to  this  Rule.  Unless 
otherwise  ordered  by  the  Hearing 
Officer,  the  Department  of  Enforcement 
shall  commence  making  Dcxuments 
available  to  a  Respondent  for  inspection 
and  copying  pursucmt  to  this  Rule  not 
later  than  21  days  after  service  of  the 
Respondent’s  answer  or,  if  there  are 
multiple  Respondents,  not  later  them  21 
days  after  the  last  timely  emswer  is  filed. 
If  a  Respondent  in  a  multi-Respondent 
case  fails  to  answer,  the  Department  of 
Enforcement  shall  make  Documents 
available  to  all  other  Respondents  not 
later  them  the  later  of: 

(1) 21  days  after  the  filing  date  of  the 
last  timely  emswer,  or 

(2)  the  expiration  of  the  second  period 
provided  for  filing  cm  emswer  as  set  forth 
in  Rule  9215(f). 

(e)  Place  and  Time  of  Inspection  and 
Copying 

Dcxuments  subject  to  inspectiem  cmd 
copying  pursucmt  to  this  Rule  shall  be 
made  ennoble  to  the  Respondent  for 
inspection  cmd  copying  at  the 
Asxcxiation  office  where  they  are 
ordinarily  maintained,  or  at  such  other 
Association  office  as  the  Hearing 
Officxr,  in  his  or  her  discretion,  shall 
designate,  or  as  the  Parties  otherwise 
agyee.  A  Respondent  shall  be  given 
access  to  the  Dcxuments  at  the 
Assexiation’s  offices  during  normal 
business  hours.  A  Respondent  shall  not 
be  given  custody  of  the  Dcxuments  or  be 
permitted  to  remove  the  Documents 
from  the  Assexiation’s  offiexs. 

(f)  Copying  Casts 

A  Respondent  may  obtain  a 
photexopy  of  all  Documents  made 
available  for  inspection.  A  Respondent 
shall  be  responsible  for  the  exst  of 
phcttocopying.  Unless  otherwise 
ordered,  chcirges  for  copies  made  at  the 
reejuest  of  a  Respondent  shall  be  at  a 
rate  to  be  established  by  the  NASD 
Regulation  Bocud. 

(g)  FmOun  to  Moke  Dcxuments 
AwdkMe— Harmless  Error 

In  the  event  that  a  Dexument  required 
to  be  made  available  to  a  Respondent 
pursucmt  to  this  Rule  is  not  made 
available  by  the  Department  of 
Enforcement,  no  rehearing  or  canended 
decision  of  a  proceeding  already  heard 
or  decided  shall  be  required  unless  the 
Respondent  establishes  that  the  failure 
to  make  the  Dexument  available  was  not 
harmless  error.  The  Hearing  Officxr 
shall  determine  whether  the  failure  to 
make  the  dexument  available  was  not 
harmless  error,  applying  applicable 
Association,  Commission,  cmd  federal 
judicial  precxdent. 
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9252.  Requests  for  Information 

(a)  Content  and  Timing  of  Requests 

A  Respondent  who  requests  that  the 
Association  invoke  Rule  8210  to  compel 
the  production  of  Documents  or 
testimony  at  the  hearing  shall  do  so  in 
writing  and  serve  copies  on  all  Parties. 
Such  request  shall:  be  submitted  to  the 
Hearing  Officer  no  later  than  21  days 
before  the  scheduled  hearing  date; 
describe  with  specificity  the  Documents, 
the  category  or  type  of  Documents,  or 
the  testimony  sought;  state  why  the 
Documents,  the  category  or  type  of 
Documents,  or  the  testimony  are 
material;  describe  the  requesting  Party's 
previous  efforts  to  obtain  the 
Documents,  the  category  or  type  of 
Documents,  or  the  testimony  through 
other  means;  and  state  wh^er  the 
custodian  of  each  Document,  or  the 
custodian  of  the  category  or  type  of 
Documents,  or  each  proposed  witness  is 
subject  to  the  Association’s  jurisdiction. 

(b)  Standards  for  Issuance 

A  request  that  the  Association  compel 
the  production  of  Documents  or 
testimony  shall  be  granted  only  upon  a 
showing  that:  the  information  sought  is 
relevant,  material,  and  non-cumulative; 
the  requesting  Party  has  previously 
attempted  in  good  faith  to  obtain  the 
desired  Documents  and  testimony 
through  other  means  but  has  been 
unsuccessful  in  such  efforts;  and  each  of 
the  persons  from  whom  the  Documents 
and  testimony  are  sought  is  subject  to 
the  Association’s  jurisdiction.  In 
addition,  the  Hearing  Officer  shall 
consider  whether  the  request  is 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  and 
whether  the  request  should  be  denied, 
limited,  or  modified. 

(e)  Umtttadons  on  Requests 

If,  after  consideration  of  all  the 
circumstances,  the  Hearing  Officer 
determines  that  a  request  submitted 
pursuant  to  this  Rule  is  unreasonable^ 
oppressive,  excessive  in  scope,  or 
unduly  burdensome,  he  or  she  shall 
deny  the  request,  or  grant  it  only  upon 
such  conditions  as  fairness  requires.  In 
making  the  foregoing  determination,  the 
Hearing  Officer  may  inquire  of  the  other 
Parties  Aether  they  shall  stipulate  to 
the  facts  sou^t  to  be  proved  by  the 
Documents  or  testimony  sought.  If  the 
Hearing  Officer  grants  the  request,  the 
Hearing  Officer  shall  order  that 
requested  Documents  be  produced  to  all 
Parties  not  less  than  ten  days  before  the 
hearing,  and  order  that  witnesses  whose 
testimony  was  requested  appear  and 
testify  at  the  hearing.  If  the  Hearing 
Officer  grants  the  request  ten  or  fewer 
days  before  a  hearing  on  the  merits  is 
scheduled  to  begin  or  after  such  hearing 


begins,  the  Documents  or  testimony 
shall  be  produced  immediately  to  all 
Parties. 

9253.  Production  of  Witness  Statements 

(a)  Availability 

A  Respondent  in  a  disciplinary 
proceeding  may  file  a  motion  requesting 
that  the  Department  of  Enforcement 
produce  for  inspection  and  copying  a 
statement  of  any  person  called  or  to  be 
called  as  a  witness  by  the  Department 
of  Enforcement  that  pertains,  or  is 
expected  to  pertain,  to  his  or  her  direct 
testimony,  including  statements  that 
would  be  required  to  be  produced 
pursuant  to  the  Jencks  Act,  16  U.S.C. 
3500.  The  production  shall  be  made  at 
a  time  and  place  fixed  by  the  Hearing 
Officer  and  shall  be  made  available  to 
all  Parties.  Such  production  shall  be 
made  under  conditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 

(b)  Failure  to  Produce — Harmless  Error 

In  the  event  that  a  statement  required 

to  be  made  available  for  inspection  and 
copying  by  a  Respondent  is  not 
provided  by  the  Department  of 
Enforcement,  there  shall  be  no  rehearing 
of  a  proceeding  already  heard,  or 
issuance  of  an  amend^  decision  in  a 
proceeding  already  decided,  unless  the 
Respondent  establishes  that  the  failure 
to  provide  the  statement  was  not 
hcamless  error.  The  Hearing  Officer 
shall  determine  whether  the  failure  to 
provide  any  statement  was  not  harmless 
error,  applying  applicable  Association, 
Commission,  and  federal  judicial 
precedent. 

9260.  Hearing  and  Decision 

9261.  Evidence  and  Procedure  in  Hearing 

(a)  Submission  of  Documentary  Evidence 
and  List  of  Witnesses  Before  Hearing 

No  later  than  ten  days  before  the 
hearing,  or  at  such  earlier  date  as  may 
be  specified  by  the  Hearing  Officer,  each 
Party  shall  submit  to  all  other  Parties 
and  to  the  Hearing  Officer  copies  of 
documentary  evidence  and  the  names  of 
the  witnesses  each  Party  intends  to 
present  at  the  hearing. 

(b)  Party’s  Right  to  Be  Heard 

If  a  hearing  is  held,  a  Party  shall  be 
entitled  to  be  heard  in  person,  by 
counsel,  or  by  the  Partes  representative. 

(e)  Request  to  Submit  Addtiional  Evidence 

Notwithstanding  paragraph  (a),  a 
Party,  for  good  cause  shown,  may  seek 
to  submit  any  additional  evidence  at  the 
hearing  as  the  Hearing  Officer,  in  his  or 
her  discretion,  determines  may  be 
relevant  and  necessary  for  a  complete 
record. 


9262.  Testimony 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a 
notary  public. 

9263.  Evidence:  Admissibility 

(a)  Criteria  for  Receiving  and  Excluding 
Evidence 

A  Hearing  Officer  shall  receive 
relevant  evidence,  and  may  exclude  all 
evidence  that  is  irrelevant,  immaterial, 
unduly  repetitious,  or  unduly 
prejudice. 

(b)  Objections 

Objections  to  the  admission  or 
exclusion  of  evidence  shall  be  made  on 
the  record  and  shall  succinctly  state  the 
^unds  relied  upon.  Excluded  material 
shall  be  deemed  a  supplemental 
document,  which  shall  be  attached  to 
the  record  and  retained  under  Rule 
9267. 

9264.  Motion  for  Summary  Disposition 

(a)  Pre-hearing 

After  a  Respondent’s  answer  has  been 
filed  and  Documents  have  been  made 
available  to  that  Respondent  for 
inspection  and  copying  pursuant  to 
Rule  9251,  the  Respondent  or  the 
Complainant,  without  leave  of  the 
Hearing  Officer,  may  make  a  motion  for 
summary  disposition  of  any  or  all  the 
causes  of  action  in  the  complaint  with 
respect  to  that  Respondent.  All  pre- 
hearing  motions  for  summary 
disposition  and  supporting  papers  shall 
be  filed  at  least  21  days  before  the  time 
set  for  the  hearing,  or  at  such  earlier 
time  as  ordered  by  the  Hearing  Officer. 
Notwithstanding  the  provisions  of  Rule 
9146(d),  any  opposition  or  response  to 
a  pre-hearing  motion  for  summary 
disposition  shall  be  filed  at  least  seven 
days  before  the  time  set  for  the  hearing. 

(b)  After  Commencement  of  Hearing  on 
Merits 

After  the  Complainant  has  completed 
presentation  of  its  case  in  chief  as  to  a 
Respondent,  that  Respondent  or  the 
Complainant,  without  leave  of  the 
Hearing  Officer,  may  make  a  motion  for 
summary  disposition  as  to  any  or  all  of 
the  causes  of  action  in  the  complaint 
with  respect  to  that  Respondent.  If  the 
Complainant  has  not  completed  its  case 
in  chief,  the  Complainant  or 
Respondent  may  move  for  summary 
disposition  only  with  leave  of  the 
Hearing  Officer. 

(c)  Form  of  Papers 

A  motion  for  summary  disposition 
pursuant  to  paragraph  (a)  shall  be 
accompanied  by  the  following:  a 
statement  of  undisputed  facts;  a 
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supporting  memorandum  of  points  and 
authorities;  and  affidavits  or 
declarations  that  set  forth  such  facts  as 
would  be  admissible  at  the  hearing  and 
show  affirmatively  that  the  affiant  is 
competent  to  testify  to  the  matters 
stat^  therein.  A  memorandum  of 
points  and  authorities  in  support  or 
opposition  shall  not  exceed  35  pages. 

(41  RuUmgs  am  Motion 

Pursuant  to  Rule  9146,  the  Hearing 
Panel  or,  if  applicable,  the  Extended 
Hearing  Panel,  shall  promptly  grant  or 
deny  the  motion  for  summary 
disposition  or  shall  defer  decision  on 
the  motion.  The  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel, 
may  grant  the  motion  for  sununary 
disposition  if  there  is  no  genuine  issue 
with  regard  to  any  material  fact  and  the 
Party  making  the  motion  is  entitled  to 
summary  disposition  as  a  matter  of  law. 
With  respect  to  motions  pursuant  to 
paragraph  (a),  the  facts  alleged  in  the 
pleadings  against  whom  the  motion  is 
made  shall  be  taken  as  true,  except  as 
modified  by  stipulations  or  admissions 
made  by  the  non-moving  Party, 
uncontested  affidavits  or  declarations, 
or  facts  officially  noticed  pursuant  to 
Rule  9145.  If  a  Party  opposing  a  motion 
for  summary  disposition  made  pursuant 
to  paragraph  (a)  caimot  present,  for 
reasons  stated  in  that  Party's  affidavit  or 
declaration  before  hearing,  facts 
essential  to  justify  that  Party’s 
opposition,  the  Hearing  Panel  or,  if 
appUcable,  the  Extended  Hearing  Panel, 
may  deny  the  motion  for  summary 
disposition  or  defer  the  decision  on  the 
motion. 

9265.  Record  of  Hearutgt 

(a)  Recordation 

A  hearing  shall  be  recorded  by  a  court 
reporter  and  a  transcript  shall  be 
prepared.  Unless  otherwise  ordered  by  a 
Hearing  Officer,  a  pre-hearing 
conference  shall  be  recorded  by  a  court 
reporter  and  a  transcript  shall  be 
prepared. 

(b)  Availability  of  a  Tramscrift 

A  transcript  of  a  pre-hearing 

conference  and  a  transcript  of  a  hearing 
shall  be  available  to  a  Party  for 
purchase  from  the  court  reporter  at 
prescribed  rates.  A  witness  may 
purchase  from  the  court  reporter  a 
transcript  of  his  or  her  own  testimony. 

(c)  Transact  Correction 

Prior  to  the  filing  of  post-hearing 
briefs  or  proposed  finings  and 
conclusions,  or  within  such  earlier  time 
as  ordeted  by  the  Hearing  Officer,  a 
Party  or  witness  may  seek  to  correct  his 
or  her  transcript.  A  proposed  correction 
of  the  transcript  sh^  be  submitted  to 
the  Hearing  Officer  by  affidavit.  Upon 
notice  to  all  Parties  to  the  disciplinary 


proceeding,  the  Hearing  Officer  may 
order  the  correction  to  the  transcript  as 
requested  orsuo  sponte. 

9266.  Proposed  Findings  of  Fact, 

Conclusions  of  Law,  and  Post-Heming 
Briefs 

(a)  Discretion  of  Hearing  Officer  to 
Require  Proposed  Findit^  of  Fact, 
Conclusions  of  Law,  and  Post-Hearing 
Briefs 

At  the  discretion  of  the  Hearing 
Officer,  the  Parties  may  be  ordei^  to 
file  proposed  findings  of  facts  and 
conclusions  of  law,  or  post-hearing 
briefs,  or  both.  The  Hearing  Officer  may 
order  that  such  proposed  findings  and 
conclusions  be  ffied  together  witii,  or  as 
part  of,  post-hearing  briefs. 

(b)  Reference  to  Record  Required 

Proposed  findings  of  fact  or  other 

statements  of  fact  in  briefs  shall  be 
supported  by  specific  references  to  the 
record. 

(c)  Period  for  Filing 

In  any  case  in  which  the  Hearing 
Officer  ordered  the  filing  of  proposed 
findings  or  conclusions  of  law,  or  post¬ 
hearing  briefs,  the  Hearing  Officer  shall, 
after  consultation  with  the  Parties, 
prescribe  the  period  within  which 
proposed  findings  and  conclusions  of 
law  and  post-hearing  briefs  are  to  be 
filed.  Such  period  shall  he  reasonable 
under  all  the  circumstances  but  the  total 
period  allowed  for  the  filing  of  post¬ 
hearing  submissions  shall  not  exceed  60 
days  after  the  conclusion  of  the  hearing 
uiiless  the  Hearing  Officer,  for  good 
cause  shown,  permits  a  different  period 
and  sets  forth  in  an  o^er  the  reasons 
why  a  longer  period  is  necessary. 

(d)  Form,  Length  of  Papers 

Unless  the  Hearing  Officer  orders 

otherwise,  each  post-hearing  submission 
shall  not  exceed  25  pages,  exclusive  of 
cover  sheets,  tables  of  contents,  and 
tables  of  authorities. 

9267.  Record;  Supplemenial  Documents 
Attacked  to  Record;  Retention  cf  Record 
and  Supplement  Documents  Attached  To 
Record;  Copies 

(a)  ConteiUs  of  the  Record,  Retention  Of 

The  record  shall  consist  of: 

(1)  the  complaint,  answers,  each 
notice  of  hearing,  pre-hearing  order,  and 
any  amendments  thereto; 

12)  each  application,  motion, 
submission,  and  other  paper,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3)  each  transcript  of  a  pre-heating 
conference  and  of  a  hearing,  and  each 
stipulation,  transcript  of  testimony. 
Document,  and  other  item  admitted  into 
evidence; 

(4)  each  written  communication 
accepted  at  the  discretion  of  the  Hearing 
Officer; 


(5)  with  respect  to  a  motion  to 
disqualify  a  Hearing  Officer  under  Rule 
9233  or  a  Panelist  under  Rule  9234, 
each  affidavit  or  transcript  of  testimony 
taken  and  the  ruling  made  in 
connection  with  the  request; 

(6)  all  proposed  findings  and 
conclusions; 

(7)  each  written  ruling,  order,  and 
decision  issued  by  the  Chief  Hearing 
Officer,  Hearing  Officer,  Hearing  Panel 
or,  if  applicable.  Extended  Hearing 
Panel;  and 

(8)  any  other  document  or  item 
accepted  into  the  record  by  the  Hearing 
Officer,  Hearing  Panel  or,  if  applicable. 
Extended  Hearing  Panel. 

(b)  Supplemeutul  Documents  Attached  To 
Record;  Retention  Of 

A  supplemental  Document  attached 
to  the  record  shall  be  a  Document  not 
admitted  by  the  Hearing  Officer, 

Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  and  any 
matter  stricken  /rozn  any  filing  or 
stricken  during  an  oral  presentation, 
including  any  matter  stricken  from  any 
filing  or  stricken  during  any  oral 
presentation  because  the  Adjudicator 
determined  it  was  scandalous  or 
impertinent  as  provided  in  Rule  9136(e). 
Such  Documents  shall  not  constitute 
part  of  the  record,  but  shall  be  retained 
until  the  date  upon  which  the 
Association’s  decision  becomes  final 
disciplinary  action  or,  if  applicable, 
upon  the  conclusion  of  any  review  by 
the  Ck)mmission  or  the  federal  courts. 

(e)  Substitutiom  of  Copies 

Parties  may  submit  to  the  Hearing 
Officer  for  substitution  a  true  copy  of  a 
Document  in  the  record. 

9268.  DeeuioH  aftite  Hemriug  Panel  or^ 
Extended  Hearing  Panel 

(a)  Mqjority  Deciaon 

Within  60  days  after  the  final  date 
allovfed  for  filing  findings  of  fact, 
conclusions  of  law,  and  post-hearing 
briefs,  or  by  a  date  established  at  the 
discretion  of  the  Chi^  Hearing  Officer, 
the  Hearing  Officer  shall  prepare  a 
written  decision  that  reflects  the  views 
of  the  Hearing  Panel  or,  if  applicable, 
the  Extended  Hearing  Panel,  as 
determined  by  majority  vote. 

(b)  Coutente  of  Deemou;  S^uMure 

Each  member  of  the  Hearing  Panel  or, 

if  applicable,  the  Extended  Hearing 
Panel,  shall  sign  the  decision.  Members 
of  the  Hearing  Panel  or,  if  appUcable, 
the  Extended  Hearing  Panel,  may 
indicate  next  to  their  signatures  whether 
they  dissent  from  the  decision.  The 
decision  shaU  include: 

(1)  a  statement  describing  the 
investigative  or  other  origin  of  the 
discipUnary  proceeding; 
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(2)  the  specific  statutory  or  rule 
provisions  that  were  alleged  to  have 
been  violated; 

(3)  a  statement  setting  forth  the 
findings  of  fact  with  respect  to  any  act 
or  practice  the  Respondent  was  alleged 
to  have  committed  or  omitted; 

(4)  the  conclusions  of  the  Hearing 
Panel,  or  Extended  Hearing  Panel,  as  to 
whether  the  Respondent  violated  any 
provision  alleged  in  the  complaint; 

(5)  a  statement  of  the  Hearing  Panel, 
or  the  Extended  Hearing  Panel,  in 
support  of  the  disposition  of  the 
principal  issues  raised  in  the 
preceding;  and 

(6)  a  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and  the  date  upon  which  such  sanction 
shall  become  ^ective. 

(c)  Dissenting  Opinion 

Within  65  days  after  the  final  date 
allowed  for  filing  findings  of  fact  and 
conclusions  of  law,  and  post-hearings 
briefs,  or  by  a  date  established  at  the 
discretion  of  the  Chief  Hearing  Officer, 
the  Hearing  Officer  or  any  Panelist  may 
prepare  a  written  dissenting  opinion. 

(d)  Service,  Notice,  And  Disseminatioii 
Requirements 

The  Office  of  Hearing  Officers  shall 
promptly  serve  the  decision  of  the 
Hearing  Panel,  or  the  Extended  Hearing 
Panel,  and  any  dissenting  opinion  on 
the  Parties;  publish  notice  of  the 
decision  and  any  dissenting  opinion  in 
the  Central  Registration  Depository;  and 
provide  a  copy  of  the  decision  and  any 
dissenting  opinion  to  each  member  of 
the  Association  with  which  a 
Respondent  is  associated. 

(e)  Appeal  or  Review 

If  not  timely  appealed  pursuant  to 
Rule  931 1  or  timely  call^  for  review 
pursuant  to  Rule  9312,  the  majority 
decision  shall  constitute  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  1 9d-l(c)(  1 ). 

9269.  Failure  to  Appear  at  Hearings; 

Default 

(a)  Failure  to  Appear  May  Result  in 
Default  Decision 

A  Party  who  fails  to  appear  at  a 
hearing  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  to  be  in 
default.  As  a  consequence  of  the 
default,  the  allegations  against  a  non- 
appearing  Respondent  may  be  deemed 
admitted  and  a  default  decision  entered 
by  the  Hearing  Officer.  If  the  non¬ 
appearing  Party  is  the  Department  of 
Enforcement,  the  Hearing  Officer  may 
order  that  the  complaint  be  dismisseid 
with  prejudice.  In  addition,  the  Hearing 
Officer  may  order  that  the  non¬ 
appearing  Party  pay  the  costs  incurred 
by  other  Parties  in  connection  with  their 
appearance  at  the  hearing. 


(b)  Request  to  Set  Aside  Default 

A  Party  may,  for  good  cause  shown, 
file  a  motion  to  set  aside  a  default, 
dismissal,  and  the  imposition  of  costs. 

9270.  Setdement  Procedure 

(a)  When  Offer  Allowed;  No  Stay  of 
Proceeding 

A  Respondent  who  is  notified  that  a 
proceeding  has  been  instituted  against 
him  or  her,  or  a  Respondent  to  a 
proceeding  already  instituted,  may 
propose  in  writing  an  offer  of  settlement 
at  any  time.  If  a  Respondent  proposes 
an  offer  of  settlement  30  or  fewer  days 
before  the  hearing  on  the  merits  is 
scheduled  to  begin,  or  after  the  hearing 
on  the  merits  has  begun,  the  making  of 
an  offer  of  settlement  shall  not  stay  the 
proceeding,  unless  otherwise  decided  by 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel. 

(b)  SetdemetU  C^er  Shall  Coitform  to 
Rule 

A  Respondent  who  makes  an  offer  of 
settlement  shall  do  so  in  conformity 
with  the  provisions  of  this  Ride  and 
shall  not  make  such  an  offer  of 
settlement  frivolously  or  propose  a 
sanction  inconsistent  with  the 
seriousness  of  the  violations  to  be 
found. 

(c)  Content  and  Signature  Requirements 

An  offer  of  settlement  shall  be  in 

writing  and  signed  by  the  person 
making  the  offer,  and,  if  the  person  is 
represented  by  counsel  or  a 
representative,  signed  also  by  the 
counsel  or  representative.  The  offer  of 
settlement  shcdl  contain  in  reasonable 
detail: 

(1)  a  statement  describing  the 
investigative  or  other  origin  of  the 
disciplinary  action; 

(2)  the  specific  statutory  or  rule 
provisions  that  the  member  or 
associated  person  is  alleged  to  have 
violated; 

(3)  a  statement  containing  the  acts  or 
practices  which  the  member  or 
associated  person  is  alleged  to  have 
engaged  in  or  omitted; 

(4)  a  statement  consenting  to  findings 
of  fact  and  violations  consistent  with  tiie 
statements  contained  in  the  offer  of 
settlement  required  by  subparagraphs 

(c)(  2)  and  (c)(3);  and, 

(5)  a  proposed  sanction  to  be  imposed 
that  is  consistent  with  the  Association’s 
then  current  sanction  guidelines  or,  if 
inconsistent  with  the  sanction 
guidelines,  a  detailed  statement 
supporting  the  proposed  sanction. 

(d)  Waiver 

If  a  Respondent  submits  an  offer  of 
settlement,  by  the  submission  such 
Respondent  waives: 

(1)  any  right  of  such  Respondent  to  a 
hearing  before  a  Hearing  Panel  or,  if 


applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
Business  Conduct  Committee,  the 
Commission,  and  the  courts,  or  any 
right  otherwise  to  challenge  or  contest 
the  validity  of  the  order  issued,  if  the 
offer  of  settlement  and  order  of 
acceptance  are  accepted; 

(2)  any  right  of  such  Respondent  to 
claim  bias  or  prejudgment  of  the  Chief 
Hearing  Officer,  Hearing  Officer,  a  ' 
Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel,  a  Panelist  on 
a  Hearing  Panel,  or,  if  applicable,  an 
Extended  Hearing  Panel,  the  General 
Counsel  of  NASD  Regulation,  or  his  or 
her  delegatee,  the  National  Business 
Conduct  Committee,  or  any  member  of 
the  National  Business  Conduct 
Committee,  in  connection  with  such 
person’s  or  body’s  participation  in 
discussions  regarding  the  terms  and 
conditions  ofAe  offer  of  settlement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  acceptance,  including 
acceptance,  or  rejection  of  such  offer  of 
settlement  and  ordernf  acceptance;  and 

(3)  any  right  of  such  Respondent  to 
claim  that  a  person  or  body  violated  the 
ex  parte  prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Rule  9144,  in  connection  with  such 
person’s  or  body's  participation  in 
discussion  regc^ing  the  terms  and 
conditions  of  the  offer  of  settlement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  settlement 
and  order  of  settlement,  including 
acceptance  or  rejection  of  such  offer  of 
settlement  and  order  of  acceptance. 

If  an  offer  of  settlement  and  an  order 
of  acceptance  are  rejected,  the 
Respondent  shall  be  bound  by  the 
waivers  made  in  this  paragraph  (d)  for 
conduct  by  persons  or  bodies  occurring 
during  the  period  beginning  from  date 
the  offer  of  settlement  was  submitted 
and  ending  upon  the  rejection  of  the 
offer  of  settlement  and  order  of 
acceptance. 

(e)  VneonUsted  Offers  of  Setdement 

If  a  Respondent  makes  an  offer  of 
settlement  and  the  Department  of 
Enforcement  does  not  oppose  it,  the 
offer  of  settlement  is  uncontested.  If  an 
offer  of  settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  before  a  hearing  on  the 
merits  has  begun,  the  Department  of 
Enforcement  shall  transmit  the 
uncontested  offer  of  settlement  and  a 
proposed  order  of  acceptance  to  the 
National  Business  Conduct  Committee 
with  its  recommendation.  If  an  offer  of 
settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  after  a  hearing  on  the 
merits  has  begun,  the  Department  of 
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Enforcement  shall  transmit  the  offer  of 
settlement  and  a  proposed  order  of 
acceptance  to  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel 
for  acceptance  or  rejection.  If  accepted 
by  the  Hearing  Panel  or,  if  applicable. 
Extended  Hearing  Panel,  the  offer  of 
settlement  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
Business  Conduct  Committee  to  accept 
or  reject. 

(1)  A  proposed  order  of  acceptance 
shall  make  findings  of  fact,  including  a 
statement  of  the  iTi7e,  regulation,  or 
statutory  provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settlement. 

(2)  Before  an  offer  of  settlement  and 
cm  order  of  acceptance  shcdl  become 
effective,  they  shall  be  submitted  to  and 
accepted  by  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  or  the  General 
Counsel  of  NASD  Regulation,  or  his  or 
her  delegatee,  may  accept  such  offer  of 
settlement  and  order  of  acceptance  or 
refer  them  to  the  National  Business 
(induct  Committee  for  acceptance  or 
rejection  by  the  National  Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Conunittee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  may  reject  such 
offer  of  settlement  and  order  of 
acceptcmce  or  refer  them  to  the  National 
Business  Conduct  Committee  for 
acceptance  or  rejection  by  the  National 
Business  Conduct  Committee. 

(3)  If  the  offer  of  settlement  and  order 
of  acceptance  are  accepted  by  the 
National  Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  or 
the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  they 
sh^  become  final  and  the  National 
Business  Conduct  Committee,  the  Chair 
and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified),  or  the 
General  Counsel  of  NASD  Regulation,  or 
his  or  her  delegatee,  shall  communicate 
the  acceptance  to  the  Hearing  Officer 
who  shall  thereafter  issue  the  order. 

(f)  Contested  Offers  ef  Settlement 

If  a  Respondent  makes  an  offer  of 
settlement  and  the  Department  of 
Enforcement  opposes  it,  the  offer  of 
settlement  is  contested.  When  the 
Department  of  Enforcement  opposes  an 
offer  of  settlement,  the  Respondent’s 
written  offer  and  the  Department  of 


Enforcement’s  written  opposition  shall 
be  submitted  to  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel. 
The  Hearing  Panel  or,  ifapplicMe,  the 
Extended  Hearing  Panel,  may  order  the 
Department  of  Enforcement  and  the 
Respondent  to  attend  a  settlement 
conference. 

(1) Ifa  contested  offer  of  settlement  is 
approved  by  the  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel,  the 
Hearing  Officer  shall  draft  an  order  of 
acceptance  of  the  offer  of  settlement. 

The  order  of  acceptcmce  shall  make 
findings  of  fact,  including  a  statement  of 
the  rule,  regulation,  or  statutory 
provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settlement.  The  offer  of 
settlement,  cmy  written  opposition 
thereto,  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
Business  Conduct  Committee  to  accept 
or  reject. 

(2)  Before  cm  offer  of  settlement  cmd 
order  of  acceptcmce  shall  become 
effective,  they  shall  be  submitted  to,  and 
accepted  by,  the  National  Business 
Conduct  Committee.  The  Chair  cmd  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)  may  acxept  or 
reject  such  offer  of  settlement  cmd  order 
of  acceptcmce  or  refer  them  to  the 
National  Business  Conduct  Conunittee 
for  acceptcmce  or  rejection  by  the 
Nationcil  Business  indued  Committee. 

(3)  If  the  offer  of  settlement  cmd  order 
o/ acceptance  cue  accepted  by  the 
National  Business  Conduct  Committee 
or  the  Chair  cmd  the  Vice  Chair  of  the 
Nationed  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  the 
National  Business  Conduct  Committee 
or  the  Chair  or  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified) 
shall  cxmununicate  the  acceptance  to 
the  Hearing  Officer  who  shcdl  thereafter 
issue  the  order. 

(g)  Fund  Diseipimery  Aetiem  cf 
AsMOciatiom 

The  proceeding  shall  conedude  as  of 
the  date  the  order  of  acceptance  is 
issued.  The  order  of  cxxxptance  shall 
constitute  fined  disciplincuy  action  of 
the  Assexiation.  The  semedion  shall  take 
effect  as  setfexth  in  the  order. 

(h)  Rejeetiom  cf  Offer  efSetdnmut 

If  an  uncontestM  offer  eff  settlement 
or  cm  order  of  acceptcmce  is  rejected  by 
the  Hecuing  Pcmel  or,  if  applicable,  the 
Extended  Hearing  Panel,  the  Chair  cmd 
Vice  Chair  of  the  Natioxud  Business 
Conduct  Committee  (or  either  one, 
aeding  cdone,  in  the  event  the  othw  is 


reemsed  or  disqualified),  or  the  Nedioned 
Business  Conduct  Committee,  the 
Respondent  shcdl  be  notified  in  writing 
cmd  the  offer  of  settlement  cmd 
proposed  order  of  acceptance  shall  be 
deemed  withdrawn.  If  a  contested  offer 
of  settlement  or  cm  order  of  dcceptance 
is  rejected  by  the  Hearing  Pcmel  or,  if 
applicable,  the  Extended  Hecuing  Pcmel, 
the  Chair  cmd  Vice  Cheur  of  the  Nationed 
Business  Conduct  Committee  (or  either 
one,  acting  cdone,  in  the  event  the  other 
is  recused  or  disquedified),  or  the 
Nationed  Business  Conduct  Conunittee, 
the  Respondent  shall  be  notified  in 
writing  cmd  the  offer  of  settiement  cmd 
proposed  order  of  acceptcmce  shcdl  be 
deemed  withdrawn.  The  rejected  offer ^ 
cmd  proposed  order  of  acceptcmce  shcdl 
not  constitute  a  peut  of  the  reexud  in  cmy 
proceeding  against  the  Respondent 
making  the  cjffer. 

(i)  DudfUmuj  Procee^mg  With  Multiple 
Respondents 

When  a  disciplincuy  proceeding 
names  multiple  Respondents,  settlement 
offers  may  accepted  or  rejected  as  to 
cmy  one  or  all  of  the  Respondents 
submitting  offers.  The  proceedings  shcdl 
thereafter  be  terminerted  as  to  those 
Respondents  whose  offers  of  settlement 
cue  accepted,  but  such  Respondents 
may  be  required  to  partiedpate  in  cmy 
hecuing  conducted  as  to  those 
Respondents  that  did  not  submit  offers 
of  settlement  or  whose  offers  of 
settlement  were  rejected. 

(f)  No  Prejudice  from  Rejected  Offer  of 
Setdement 

If  cm  offer  of  settlement  is  rejected  by 
a  Hearing  Pcmel  or,  if  applicable,  cm 
Extended  Hearing  Pcmel,  the  Chair  cmd 
the  Vicx  Chair  of  the  Nationed  Business 
Conduct  Conmuttee  (or  either  one, 
acting  cdone,  in  the  event  the  other  is 
reemsed  or  disqualified),  or  the  Nationed 
Business  Conduct  Committee,  the 
Respondent  shall  not  be  prejudiced  by 
the  offer,  which  may  not  be  introduced 
into  evidence  in  cormecdon  with  the 
determination  of  tie  issues  involved  in 
the  pending  complaint  or  in  cmy  ether 
proceeding. 

9280.  CorntnuptuouM  Cemduct 

(m)  Persems  Subject  le  Semetiems 

If  a  Party,  attorney  for  a  Peaty,  or 
other  person  authorized  to  represent 
others  by  Rule  9141,  engages  in  conduct 
in  violation  of  cm  order  of  a  Hecuing 
Officer,  a  Hecuing  Pcmel  or,  if 
applicedde,  cm  Extended  Hecuing  Pcmel, 
or  other  contemptuous  conduct  during  a 
proceeding,  a  Hearing  Officer,  Hecuing 
Pcmel  or,  if  appliccrhle,  cm  Extended 
Hecuing  Pcmel,  may: 

(1)  subject  the  Party,  attorney  for  a 
Party,  or  other  paeon  authorized  to 
represent  others  by  Rule  9141,  to  the 
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sanctions  set  forth  in  paragraph  (b): 
and, 

(2)  exclude  an  attorney  for  a  Party,  or 
other  person  authorized  to  represent 
others  by  Rule  9141,  under  Rule  9150. 

(b)  Samctions  Other  Thorn  Exclusion 
A  Hearing  Officer,  Hearing  Panel  or, 
if  applicable,  an  Extended  Hearing  - 
Panel,  may  make  such  orders  as  are  just 
in  regard  to  a  Party,  an  attorney  for  a 
Party,  or  other  person  authorized  to 
represent  others  by  Rule  9141. 

(1)  Such  orders  may  include: 

(A)  an  order  providing  that  the 
matters  on  which  the  order  is  made  or 
any  other  designated  facts  shall  be 
taken  to  be  established  for  the  purposes 
of  the  disciplinary  proceeding  in 
accordance  with  the  claim  of  the  Party 
obtaining  the  order; 

(B)  an  order  providing  that  the 
discdiedient  Party  may  not  support  or 
oppose  designed  claims  or  defenses, 
or  may  not  introduce  designated  matters 
in  evidence: 

(C)  an  order  providing  that  pleadings 
or  a  specified  part  of  the  pleading  shall 
be  stricken,  or  an  order  providing  that 
the  proceeding  shall  be  stayed  until  the 
Party  subject  to  the  order  obeys  it; 

(D)  in  ueu  of  any  of  the  foregoing 
orders  or  in  addition  thereto,  an  order 
providing  that  contemptuous  conduct 
includes  the  failure  to  obey  any  order; 
and 

(E)  an  order  as  provided  in 
subparagraphs  (A),  (B),  and  (C)  where  a 
Party  has  failed  to  comply  with  an  order 
to  produce  a  person  for  examination, 
urdess  the  Party  failing  to  comply  shows 
that  such  Party  is  untAle  to  produce 
such  person  for  examination. 

(2)  A  Party  that  without  substantial 
justification  fails  to  disclose  information 
required  by  the  Rule  9250  Series  or 
otherwise  required  by  order  of  the 
Hearing  Officer,  Hearing  Panel  or,  if 
applicable,  the  Extendi  Hearing  Panel, 
shall  not,  urdess  such  failure  is 
harmless,  be  permitted  to  use  as 
evidence  at  a  hearing,  in  a  motion  or  in 
any  other  filing  of  papers,  or  in  oral 
argument,  any  witness  or  information 
not  so  disclosed.  In  addition  to,  or  in 
lieu  of  this  sanction,  the  Hearing 
Officer,  Hearing  Panel  or,  if  applicable, 
the  Extended  Hearing  Panel,  on  motion 
and  after  affording  an  opportunity  to  be 
hecurd,  may  impose  other  appropriate 
sanctions.  These  sanctions  may  include 
any  of  the  sanctions  provided  for  in 
subparagFaphs  (A),  (B),  and  (C)  of 
subparagraph  (bXl). 

(e)  Ni£omal  Burtms*  CoiuUtet  Committee 
Review  of  Exrtiuioms 
If  an  attorney  for  a  Party,  or  other 
person  authorize  to  represent  others  by 
Rule  9141,  is  excluded  from  a 
disciplinary  hearing  (tt  conference,  or 


any  portion  thereof,  such  attorney  or 
other  person  may  seek  review  of  the 
exclusion  by  filing  a  motion  to  vacate 
with  the  Nationcd  Business  Conduct 
Committee.  Such  motion  to  vacate  shall 
be  filed  and  served  on  all  Parties  within 
five  days  after  service  of  the  exclusion 
order.  Any  response  shall  be  filed  with 
the  National  Business  Conduct 
Corrunittee  and  served  on  all  Parties 
within  five  days  after  the  service  of  the 
motion  to  vacate.  The  National  Business 
Conduct  Committee  shall  consider  such 
motion  on  an  expedited  basis  and 
promptly  issue  a  written  decision  The 
filing  of  a  motion  to  vacate  shall  stay  all 
aspects  of  the  disciplinary  proceeding  ’ 
until  at  least  seven  days  after  service  of 
the  decision  of  the  National  Business 
Conduct  Committee.  The  National 
Business  Conduct  Committee  review 
proceedings  shall  be  conducted  on  the 
IxKis  of  the  written  record  without  oral 
argument. 

(d)  Adjoumment 

The  hearing  conferences,  or  other 
activities  relating  to  the  disciplinary 
proceeding  shall  be  stayed  pending  the 
National  Business  Conduct  Committee’s 
review  of  an  exclusion  order  in 
paragraph  (c).  In  the  event  that  the 
National  Business  Conduct  Committee 
upholds  an  exclusion  of  an  attorney  or 
other  person  authorized  to  represent 
others  by  Rule  9141,  the  Hearing  Officer 
may.  upon  motion  by  a  Party 
represented  by  an  attorney  or  other 
person  subject  to  an  order  of  exclusion, 
grant  an  adjournment  to  allow  the 
retention  of  new  counsel  or  selection  of 
a  new  representative.  In  determining 
whether  to  grant  an  adjournment  or  the 
length  of  an  adjournment,  the  Hearing 
Officer  shall  consider  whether  there  are 
other  counsel  or  representatives  of 
record  on  behalf  of  the  Party,  the 
availability  of  other  coxmsel  or  other 
members  of  an  excluded  attorney’s  firm, 
or  the  availability  of  other 
representatives  for  the  Party,  and  any 
otiter  relevant  factors. 

9300.  Review  ofDiseipImaryProeeedmgs  by 
the  Netiomal  Bmsimess  Comdmet  Committee, 
NASD  RegmUttUm  mmd  NASD  Boards,  amd 
AppUeattomfor  SEC  review 

9310.  Appeal  to  or  Review  by  Natiomal 
Bmsmess  Comdaet  Committee 

9311.  Appeal  by  Amy  Party;  Cross-Appeal 

(a)  Time  to  Pile  Notice  of  Appeal 

A  Respondent  or  Complainant  may 
file  a  written  notice  of  appeal  within  15 
days  after  service  of  a  decision  issued 
pursuant  to  Rule  9268  or  Rule  9269. 

(b)  Effect 

Aji  appeal  to  the  National  Business 
Conduct  Committee  from  a  decision 
issued  pursuant  to  Rule  9268  or  Rule 


9269  shcdl  operate  as  a  stay  of  that 
decision  until  the  National  Business 
Conduct  Committee  issues  a  decision 
pursuant  to  Rule  9349  or,  in  cases  called 
for  discretionary  review  by  the  NASD 
Regulation  or  NASD  Boards,  until  a 
decision  is  issued  pursuant  to  Rule  9351 
or  Rule  9352. 

(e)  Notice  of  Appeal  Content  and 
Signature  Requirements 

A  Party  appealing  pursuant  to  this 
Rule  shall  file  a  written  notice  of  appeal 
with  the  Office  of  Hearing  Officers  and 
serve  the  notice  on  the  Parties.  The 
notice  of  appeal  shall  be  signed  by  the 
appealing  Party,  or  his  or  her  counsel  or 
representative,  and  shall  contain: 

(1)  the  name  of  the  disciplinary 
proceeding; 

(2)  the  disciplinary  proceeding  docket 
number; 

(3)  the  name  of  the  Party  on  whose 
behalf  the  appeal  is  made; 

(4)  a  statement  on  whether  oral 
argument  before  the  National  Business 
Conduct  Committee  is  requested;  and, 

(5)  a  brief  statement  of  the  findings, 
conclusions,  or  sanctions  as  to  which 
exceptions  are  taken. 

(d)  Notice  of  Cross-Appeal 

A  Party  who  is  served  with  a  notice  of 
appeal  may  file  a  written  notice  of  cross¬ 
appeal  and  serve  the  notice  r^cross- 
appeal  on  the  Parties.  The  notice  of 
cross-appeal  shall  be  filed  within  five 
days  after  service  oftite  notice  of 
appeal.  The  notice  of  cross-app^  shall 
be  signed  by  the  Party  cross-appealing, 
or  his  or  her  counsel,  and  shall  contain  - 
the  information  set  forth  in 
subparagraphs  (cXl)-d2)  and  (cX4)-(5), 
and  the  name  of  the  Party  on  whose 
behalf  the  cross-appeal  is  made. 

(e)  Waiver  of  Issues  Not  Raised 

The  National  Business  Conduct 

Corrunittee  may.  in  its  discretion,  deem 
waived  any  issue  not  raised  in  the  notice 
of  appeal  or  cross-appeal. 

(f)  WWtdrawalof  Notice  of  Appeal  or 
Cross-Appeal 

A  Party  may  withdraw  a  notice  of 
appeal  or  a  notice  of  cross-appeal  filed 
by  him  or  her  at  <my  time  by  filing  a 
written  notice  of  withdrawal  of  appeal 
or  cross-appeal  with  the  Office  of 
Hearing  Officers  and  serving  notice 
thereof  on  the  Parties.  The  notice  of 
withdrawal  (^appeal  or  cross-app^ 
shall  contain:  the  name  of  the 
disciplinary  proceeding;  the  disciplinary 
proceeding  docket  number;  and  the 
name  of  the  Party  on  whose  behalf  the 
notice  of  appeal  or  cross-appeal  was 
filed  previously.  The  notice  of 
withdrawal  of  appeal  or  cross-appeal 
shall  be  signed  by  the  Party,  or  his  or 
her  counsel  or  representative.  Upon  the 
withdrawal  of  a  notice  of  appeal,  any 
outstanding  cross-appeal  shall  be 
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treated  as  an  appeal  unless  it  is 
withdrawn. 

9312.  Review  Proceedings  Initiated  by  the 
National  Business  Conduct  Conunittee 

(a)  Call  for  Review 

(1)  RuU  9268  Decision 

A  decision  issued  pursuant  to  Rule 
9268  may  be  subject  to  a  call  for  review 
by  any  member  of  the  National  Business 
Conduct  Committee  or,  pursuant  to 
authority  delegated  from  the  National 
Business  Conduct  Committee,  by  any 
member  of  the  Review  Subcommittee  of 
the  National  Business  Conduct 
Committee.  The  Review  Subcommittee 
shall  be  composed  of  two  to  four 
persons  who  are  current  members  of  the 
National  Business  Conduct  Committee. 
At  least  50  percent  of  the  persons 
making  up  the  Review  Subcommittee 
shall  be  Non-Industry  Directors,  as 
defined  in  Article  I  of  the  NASD 
Regulation  By-Laws.  A  decision  issued 
pursuant  to  Rule  9268  shall  be  subject 
to  a  call  for  review  within  45  days  after 
the  date  of  service  of  the  decision.  If 
called  for  review,  such  decision  shall  be 
reviewed  by  the  National  Business 
Conduct  Committee. 

(2) Ride9269Deeisiom 

A  default  decision  issued  pursuant  to 
Rule  9269  shall  be  subject  to  a  call  for 
review  by  the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  on 
his  or  her  own  motion  within  45  days 
after  the  date  of  service  of  the  decision. 
If  called  for  review,  such  decision  shall 
be  reviewed  by  the  National  Business 
Conduct  Committee. 

(b)  Effect 

Institution  of  review  by  a  member  of 
the  National  Business  Conduct 
Committee  on  his  or  her  own  motion,  a 
member  of  the  Review  Subcommittee  on 
his  or  her  own  motion,  or  the  General 
Counsel  of  NASD  Regulation,  or  his  or 
her  delegatee,  on  his  or  her  own  motion 
shall  operate  as  a  stay  of  a  final 
decision  issued  pursuant  to  Rule  9268 
or  Rule  9269  as  to  all  Parties  subject  to 
the  notice  of  review,  until  the  National 
Business  Conduct  Committee  issues  a 
decision  pursuant  to  Rule  9349,  or,  in 
cases  called  for  discretionary  review  by 
the  NASD  Regulation  or  NASD  Boards, 
until  a  decision  is  issued  pursuant  to 
Rule  9351  or  Rule  9352. 

(e)  ReqminmcHls 

If  a  member  of  the  National  Business 
Conduct  Committee,  a  member  of  the 
Review  Subcommittee,  or  the  General 
Counsel  of  NASD  Regulation,  or  his  or 
her  delegatee,  determines  to  call  a  case 
for  review,  a  written  notice  of  review 
shall  be  served  promptly  on  each  Party 
to  the  proceeding  arid  filed  with  the 
Office  of  Hearing  Officers.  Such  notice 
of  review  shall  contain: 


(1)  the  name  of  the  disciplinary 
proceeding; 

(2)  the  discipUnary  proceeding  docket 
number;  and, 

(3)  a  brief  statement  of  the  finding, 
conclusions,  or  sanctions  with  respect  to 
which  the  National  Business  Conduct 
Committee,  the  Review  Subcommittee, 

Or  the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee, 
determined  that  a  call  for  review  was 
necessary. 

The  statement  contained  in  the  notice 
of  review  shall  not  limit  the  scope  of  the 
National  Busioess  Conduct  Committee’s 
authority  under  Rule  9346  to  review  any 
issues  raised  in  the  decision  rendered 
pursuant  to  Rule  9268  or  Rule  9269.  The 
Nationcd  Business  Conduct  Committee 
shall  provide  the  Parties  with  notice  of, 
and  an  opportunity  to  submit  briefs  on, 
any  issue  not  set  forth  in  the  notice  of 
review  that  shall  be  considered  by  the 
National  Business  Conduct  Committee. 

(d)  Effect  of  Wititdrewel  of  Notice  of 
Appeal,  Crots-Appeal 

If  the  review  of  a  discipUnary 
proceeding  by  the  National  Business 
Conduct  Committee  is  terminated  before 
the  National  Business  Conduct 
Committee  issues  a  decision  on  the 
merits  because  all  appealing  Parties  file 
a  notice  of  withdrawal  of  appeal  and  no 
Party  previously  filed  a  notice  of  cross- 
appeal,  or  all  Parties  who  previously 
^ed  a  notice  of  cross-appleal  file  a 
notice  of  withdrawal  of  cross-appeal: 

(1)  a  member  of  the  National  Business 
Conduct  Committee  or  of  the  Review 
Subcommittee  shall  have  the  right  to 
call  for  review  a  decision  issued 
pursuant  to  Rule  9268  in  accordance 
with  Rule  9312(aXl),  except  that  the  45 
day  period  during  which  a  caU  for 
review  may  be  made  shaU  begin  on  the 
day  the  Association  receives  the  last 
filed  notice  of  withdrawal  of  appeal  or, 
ifappUcable,  the  last  filed  notice  of 
wiAdrawal  of  cross-appeal;  and, 

2)  the  General  Counsel  of  NASD 
Relation,  or  his  or  her  dkegatee,  shaU 
have  the  right  to  call  for  review  a 
decision  issued  pursuant  to  Rule  9269 
in  accordance  with  Rule  9312(aX2), 
except  that  the  45  day  period  during 
which  a  caU  for  review  may  be  made 
shaU  begin  on  the  day  the  Association 
receives  the  last  filed  notice  of 
withdrawal  of  appeal  or,  ifappUcable, 
the  last  filed  notice  of  withdrawal  of 
cross-appeal. 

9320.  TransmisMioH  of  Record;  Extendons 
of  Time,  Postpomements,  Adjournments 

9321.  Trensmnsdon  of  Record 

Within  21  days  after  the  fiUng  of  a 
notice  of  appeal  or  notice  of  review,  or 
at  such  later  time  as  the  National 


Business  Conduct  Committee  may 
designate,  the  Office  of  Hearing  Officers 
shaU  assemble  and  prepare  an  index  to 
the  record,  transmit  the  record  and  the 
index  to  the  National  Business  Conduct 
Committee,  and  serve  copies  of  the 
index  upon  aU  Parties.  The  Hearing 
Officer  who  participated  in  the 
discipUnary  preceding,  or  the  Chief 
Hearing  Officer,  shall  certify  that  the 
record  transmitted  to  the  National 
Business  Conduct  Committee  is 
complete. 

9322.  Extendons  of  Time,  Postponements, 
and  Adjournments 

(a)  Availability 

At  any  time  prior  to  the  issuance  of 
a  decision  pursuant  to  Rule  9349,  the 
National  Business  Conduct  Committee 
may,  for  good  cause  shown,  extend  or 
shorten  any  time  limits  prescribed  by 
the  Code  for  the  filing  of  any  papers  and 
may,  consistent  with  paragraph  (b), 
postpone  or  adjourn  any  hearing. 

(b)  Limitations  on  Postponements, 
Adjournments,  and  Extensions 

Oral  argument  shaU  begin  at  the  time 
and  place  ordered,  unless  the  National 
Business  Conduct  Committee,  for  good 
cause  shown,  postpones  or  changes  the 
location  of  the  oral  argument,  subject  to 
the  Umitations  in  paragjraph  (bX2). 

(1)  Additional  Considerations 

In  considering  a  motion  for 

postponement  of  oral  argument,  the 
National  Business  Conduct  Committee 
shaU  consider,  in  addition  to  any  other 
relevant  factors: 

(A)  the  length  of  time  the  discipUnary 
proceeding  has  b^n  pending  to  date; 

(B)  the  number  of  postponements, 
adjournments,  or  extensions  already 
granted; 

(C)  the  stage  of  the  proceedings  at  the 
time  of  the  request;  and 

(D)  potential  harm  to  the  investing 
pubUc  if  an  extension  of  time, 
adjournment,  or  postponement  is 
granted;  and 

(E)  any  other  such  matters  that  justice 
may  require. 

(2)  Time  Liutit 

Postponements,  adjournments,  or 
extensions  of  time  for  filing  papers  shaU 
not  exceed  28  days,  uidess  Ute  National 
Business  Conduct  Committee 
determines  otherwise. 

9330.  Appoiutmeut  of  Subcommittee  or 
Extended  Proeee^ting  Committee; 
Ditquatifieatiom  end  Recusal 

9331.  Appomtment  by  National  Business 
Conduct  Committee  cf  Subcommittee  or 
Extended  Proceeding  Committee 

(a)  Appointment  by  National  Business 
Conduct  Committee 

Following  the  fiUng  of  a  notice  of 
appeal pursuemt  to  Rule  931 1  ora 
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notice  of  review  pursuant  to  Rule  9312, 
the  National  Business  Conduct 
Committee  shall  designate  a 
Subcommittee  or  an  Extended 
Proceeding  Committee  to  participate, 
subject  to  Rule  9345,  in  a  disciplinary 
proceeding  appealed  or  called  for 
review. 

(1)  Subcommittee 

Except  as  provided  in  subparagraph 
(2),  for  each  disciplinary  proceeding 
appecded  or  caU^  for  review,  the 
National  Business  Conduct  Committee 
shall  appoint  a  Subcommittee  to 
participate,  subject  to  Rule  9345,  in  the 
appeal  or  review.  A  Subcommittee  shall 
be  composed  of  two  or  more  persons 
who  shall  be  current  or  former  Directors, 
or  former  Governors. 

(2)  Extended  Proceeding  Committee 

Upon  consideration  of  the  volume 

and  complexity  of  the  certified  record, 
or  other  factors  the  National  Business 
Conduct  Committee  deems  material,  the 
National  Business  Conduct  Committee 
may  determine  that  a  disciplinary 
proceeding  appealed  or  called  for 
review  shM  be  designated  an  Extended 
Proceeding  and  sh(M  appoint  an 
Extended  Proceeding  Committee  to 
participate,  subject  to  Rule  9345,  in  the 
appeal  or  review.  The  Extended 
Proceeding  Committee  shall  be 
composed  of  two  or  more  persons  who 
shall  be  current  or  former  Directors,  or 
former  Governors.  The  Chair  of  the 
National  Business  Conduct  Committee 
shall  have  discretion  to  compensate  any 
or  all  Panelists  of  an  Extended 
Proceeding  Committee  at  the  rate  then 
in  effect  for  arbitrators  appointed  under 
the  Rule  10000  Senes. 

(b)  Pumettom 

If  a  hearing  is  held,  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proixeding  Committee,  shall  hear  oral 
aiguments  and  consider,  if  allowed,  any 
new  evidence.  Based  on  the  hearing  and 
the  record  on  appeal  or  review,  the 
Subcommittee  or,  if  appUcable,  the 
Extended  Hearing  Committee,  shall 
make  a  recommendation  to  the  National 
Business  Conduct  Committee  regarding 
the  disposition  of  all  matters  on  appeal, 
cross-appeal,  or  review.  The 
recommendation  shall  be  in  the  form  of 
a  written  recommended  decision. 

9332.  Duqualjfiattiom  and  Recusal 

(a)  Recusal,  Withdrawal  of  Member  or 
Panelist 

If  at  any  time  a  member  of  the 
National  Business  Conduct  Committee, 
or  a  Panelist  of  a  Subcommittee  or  an 
Extended  Proceeding  Committee, 
determines  that  he  or  she  has  a  conflict 
of  interest  or  bias  or  circumstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned,  the 


member  or  the  Panelist  shall  notify  the 
Chair  or  the  Vice-Chair  of  the  National 
Business  Conduct  Committee,  and  the 
Chair  or  the  Vice-Chair  of  the  National 
Business  Conduct  Committee  shall  issue 
and  serve  on  the  Parties  a  notice  stating 
that  the  member  or  Panelist  has 
withdrawn  from  the  matter.  In  the  event 
that  a  Panelist  withdraws,  is 
incapacitated,  or  is  otherwise  imable  to 
continue  his  or  her  service  after  a 
hearing  has  been  convened,  the  Chair  or 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  appoint  a 
replacement  Panelist. 

(b)  Motion  for  DisqualificatioH 

A  Party  may  move  for  the 
disqualification  of  a  member  of  the 
National  Business  Conduct  Committee, 
or  a  Panelist  of  a  Subcommittee  or  an 
Extended  Proceeding  Conunittee.  All  ‘ 
such  motions  shall  be  based  upon  a 
reasonable,  good  faith  belief  that  a 
conflict  of  interest  or  bias  exists,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned,  and  ^all  be  accompanied 
by  an  affidavit  setting  forth  in  detail  the 
facts  alleged  to  constitute  grounds  for 
disqualification,  and  the  dates  on  which 
the  Party  learned  of  those  facts.  Such 
motions  shall  be  filed  not  later  than  15 
days  after  the  later  of: 

(1)  when  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification;  or 

(2)  when  the  Party  was  notified  of  the 
composition  of  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Conmiittee. 

(e)  DispositioH  of  Disqualification 
Motions:  Challenges  to  Simgle  Member  of 
National  Business  Conduct  Committee  or 
Single  Panelist  of  Subcommittee  or 
Extended  Hearing  Committee 

Motions  for  disqualification  of  a 
member  of  the  National  Business 
Conduct  Committee,  or  a  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Committee  shall  be  decided 
by  the  Chair  or  Vice-Chair  of  the 
National  Business  Conduct  Committee, 
who  shall  promptly  determine  whether 
disqualification  is  required,  and  issue  a 
written  ruling  on  the  motion.  If  a 
Panelist  is  disqualified,  the  Chair  or  the 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  appoint  a 
replacement  Panelist. 

(d)  Dispositiou  of  DisquafificatioH 
Motions:  ChoBcnges  to  Multiple  Panelists 

(I)  National  Business  Conduct  Qfmmittee 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  member  of  the  Nation^ 

'  Business  Conduct  Committee,  the  Chair 
or  the  Vice-Chair  of  the  National 
Business  Conduct  Committee  shall 
promptly  determine  whether 
disqualification  is  required,  and  shall 


issue  a  written  ruling  on  the  matter.  In 
the  event  of  such  disqualification,  the 
remaining  members  of  the  National 
Business  Conduct  Conunittee  shall 
consider  the  review  or  appeal  of  the 
disciplinary  matter. 

(2)  Subcommittee;  Extended  Proceeding 
Committee 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Committee,  the  Chair  or  the 
Vice-Chair  of  the  National  Business 
Conduct  Committee  shall  promptly 
determine  whether  disqualification  is 
required,  and  shall  issue  a  written  ruling 
on  the  motion.  If  multiple  Pcmelists  are 
disqualified,  the  Chair  or  the  Vice-Chair 
of  the  National  Business  Conduct 
Committee  shall  appoint  replacement 
Panelists. 

9340.  Proceedings 

9341.  Oral  Argument 

(a)  Request  for  Oral  Argument 

A  Party  may  request  oral  argument 
before  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Conunittee.  Oral  argument  shall  be 
requested  in  writing  either  in  the  Party's 
notice  of  appeal  or  cross-appeal,  or 
within  15  days  after  service  of  the 
National  Business  Conduct  Committee’s 
notice  of  review.  Subject  to  the 
limitations  of  Rules  9342  and  9344,  oral 
argument  shall  be  granted  if  timely 
requested.  The  right  to  oral  argument  set 
forth  in  this  Rule  is  unaffected  by  a 
Party’s  waiver  of,  or  failure  to  request, 
a  hearing  pursuant  to  the  Rule  9200 
Series. 

(b)  Discretion  to  Proceed  With  or  Without 
Oral  Argument 

In  the  absence  of  a  request  for  oral 
argument,  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Conunittee,  in  its  discretion,  may  order 
that  a  matter  be  set  down  for  oral 
argument,  or  may  consider  the  matter 
on  the  basis  of  the  record. 

(c)  Notice  Regarding  Oral  Argument 
If  oral  argument  is  held,  a  notice 

stating  the  date,  time,  and  place  of  the 
argument  shall  be  served  on  the  Parties 
at  least  21  days  before  the  hearing.  The 
Parties  may  offree  in  writing  to  waive  the 
notice  period  or,  in  extraordinary 
circumstances,  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Conunittee,  may  provide  for  a  shorter 
notice  period. 

(d)  Attendance  Required 
The  Parties  shall  make  oral 

aiguments  before  the  Subcommittee  or, 
if  applicable,  the  Extended  Proceeding 
Committee.  Unless  otherwise  agreed  to 
by  all  of  the  Parties,  all  Panelists 
comprising  the  Sulxsommittee  or,  if 
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applicable,  the  Extended  Proceeding 
Committee,  shall  be  present  for  the  oral 
argument. 

(e)  Time  Limits 

Urdess  the  Subcommittee  or,  if 
applicable,  the  Extended  Preceding 
Committee,  orders  otherwise  for  good 
cause  shown,  each  Party’s  oral 
argument  before  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  shall  be  limited  to  a  tot^  of 
30  minutes. 

(f)  Recordation;  Truucript  Correction 
Oral  arguments  shall  2^  recorded  and 

a  written  transcript  prepared  by  a  court 
reporter.  Parties  may  purchase  copies  of 
the  transcript  from  the  court  reporter. 
Any  corrections  that  a  Party  believes 
necessary  to  a  transcript  shall  be 
submitt^  by  motion  to  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  within 
21  days  after  the  hearing  date  or  within 
five  days  after  receipt  of  the  transcript, 
whichever  date  is  later. 

93^.  Fnilnre  to  Appenrat  Oral  Argument 

A  Party  who  requests  oral  argument 
but  fails  to  appear  after  being  duly 
notified,  shcdl  be  deemed  to  have 
wcuved  any  opportunity  for  oral 
argument  provided  under  the  Rule  9300 
Series.  The  Subcoirunittee  or.  if 
applicable,  the  Extended  Proceeding 
Committee,  shall  permit  argument  to  go 
forward  as  to  those  Parties  who  appear. 
The  Subcommittee  or,  ifapphcable,  the 
Extended  Proceeding  Conunittee,  in  the 
exercise  of  its  discretion,  may  consider 
the  matter  on  the  basis  of  the  record 
without  oral  argument  as  to  those 
Parties  who  failed  to  appear. 

9343.  Dispoation  Witimit  Oral  Argument 

If  an  ami  arpunent  is  not  held,  the 
matter  shall  be  considered  by  a 
Subcomnuttee  or,  ifapphcable,  an 
Extended  Proceeding  Committee,  on  the 
basis  of  the  record,  as  defined  in  Rule 
9267.  and  supplemented  by  any  written 
materials  submitted  to  or  issued  by  the 
Subcommittee  or,  ifapphcable.  the 
Extended  Proceeding  Committee,  or  the 
National  Business  (induct  Committee 
in  connection  with  the  appeal,  cross¬ 
appeal,  or  call  for  review. 

9344.  Failure  to  Participate  Below; 
Abandonment  of  Appeal 

(a)  Failure  to  Participate  Below 
When  an  appealing  Party  did  not 
participate  in  the  disciplinary 
proceeding  before  a  Hearing  Officer, 
Hearing  Panel  or,  ifapplicMe, 
Extended  Hearing  Panel,  but  ^ows 
good  cause  for  the  failure  to  participate, 
the  Nation^  Business  Conduct 
Committee  may  dismiss  the  appeal  and 
remand  the  matter  for  further 


proceedings,  or  may  hear  evidence  and 
consider  the  matter.  If  the  appealing 
Party  did  not  participate  in  the 
disciphnary  proceeding  before  a 
Hearing  Officer.  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel, 
and  fails  to  show  good  cause  for  the 
failure  to  participate,  the  matter  shall  be 
considered  by  the  Subcommittee  or,  if 
applicable.  Extended  Proceeding 
Committee,  and  the  National  Business 
Conduct  Conunittee  on  the  basis  of  the 
record  and  other  documents,  as 
provided  in  Rules  9346  and  9347.  For 
purposes  of  this  paragraph,  failure  to 
participate  shall  include  failure  to  file 
an  answer  or  otherwise  respond  to  a 
complaint,  or  failure  to  appear  at  a 
scheduled  hearing,  but  shall  not  include 
failure  to  request  a  hearing  pursuant  to 
Rule  9221. 

(b)  Abandonment  of  A^feal 

If  an  appealing  Party  fails  to  advise 
the  National  Business  Conduct 
Committee  of  the  basis  for  seeking 
review,  or  oidterwise  fails  to  provide 
information  or  submit  a  written  brief  in 
response  to  a  request  pursuant  to  Rules 
9346  and  9347,  the  National  Business 
Conduct  Committee  may  dismiss  the 
appeal  as  abandoned,  and  the  decision 
of  the  Hearing  Officer.  Hearing  Panel  or, 
if  applicable.  Branded  Hearing  Panel, 
^all  become  Ae  final  disciplinary 
action  of  Ae  Association.  If  a  cross- 
appealing  Party  fails  to  advise  Ae 
National  Business  Conduct  Committee 
of  Ae  basis  for  seeking  review,  or 
otherwise  fails  to  provide  information  or 
submit  a  written  brief  in  response  to  a 
request  pursuemt  to  Rules  9346  and 
9347,  Ae  National  Busmess  Conduct 
Committee  may  Asmiss  Ae  cross¬ 
appeal  as  abandoned.  Upon  a  showing 
of  good  cause,  Ae  National  Business 
Conduct  Committee  may  wiAdraw  any 
dismissal  entered  pursuant  to  this  Rule. 

9345.  Subcommittee  or  Extended  Proeeedimg 
Committee  Reeommemdatiom  to  Natiomol 
Bmsmeu  Conduct  Committee 

A  Subconunittee  or,  if  applicable,  an 
Extended  Proceedmg  Committee,  shall 
present  a  recommended  decision  in 
writing  to  Ae  National  Business 
Conduct  Committee  and  all  other 
Directors  not  later  Aon  seven  days 
before  Ae  meeting  of  Ae  National 
Business  Conduct  Committee  at  which 
Ae  disciplinary  proceeding  shall  be 
considered. 

9346.  Evidence  in  Notional  Business 
Conduct  Committee  Proceedings 

(a)  Scope  of  Review 

Except  as  oAerwise  set  forth  in  this 
paragraph,  Ae  National  Business 
Conduct  Committee’s  review  shall  be 
limited  to  consideration  of:  (i)  Ae 


record,  as  defined  in  Rule  9267, 
supplemented  by  briefs  and  other 
papers  submitt^  to  Ae  Subcommittee 
or,  if  applicable,  Ae  Extended 
Proceeding  Committee,  and  Ae 
National  Business  Conduct  Conunittee; 
and  (ii)  any  oral  argument  perrrutted 
under  this  Code.  A  Party  may  introduce 
adAtional  evidence  only  with  prior 
approval  of  Ae  Subconunittee  or,  if 
applicable,  Ae  Extended  Proceeding 
Corrunittee,  or  Ae  National  Business 
Conduct  Corrunittee.  upon  a  showing 
that  extraordinary  circumstances  exist 
under  paragraph  (b).  If  an  appealing 
Party  shows  good  cause  for  failure  to 
participate  in  the  disciplinary 
proceedmg  below.  Ae  National  Business 
Conduct  Conunittee  may  hear  evidence 
and  consider  Ae  Asciplinary 
proceeding  pursuant  to  Au/e  9344(a). 

(b)  Leave  to  Introduce  Adrtitiomal 
Evidence 

A  Party  may  apply  to  Ae 
Subcorrunittee  or.  if  applicable,  Ae 
Extended  Proceeding  Committee,  or  Ae 
Natiorud  Business  (induct  Conunittee 
for  leave  to  introduce  additionai 
evidence  by  motion  filed  not  later  Aon 
30  days  after  service  of  such  Party’s 
notice  of  appeal  or  cross-appeal,  or  not 
later  Aon  35  days  after  s&vice  upon  Ae 
Party  by  Ae  NationA  Business  Conduct 
Committee  of  a  notice  of  review.  The 
motion  shall  describe  each  item  of 
proposed  new  evidence,  demonstrate 
that  there  ivas  good  cause  for  failing  to 
wtroduce  it  below,  and  demonstrate 
why  Ae  evidence  is  materiA  to  the 
proceeding,  and  be  filed  and  served.  By 
a  motion  filed  in  accordance  wiA  RAe 
9146,  a  Party  may  request  an  extension 
o/the  period  during  which  a  Party  may 
file  a  motion  for  leave  to  introduce 
adAtionA  evidence.  A  Party  shall 
demonstrate  that  there  was  good  cau^ 
forfAling  to  file  Ae  motion  for  leave  to 
introduce  additionA  evidence  during 
Ae  period  prescribed. 

(e)  Motion  In  Oppositiou;  Motion  to 
Introduce  Rebuttal  Evidence 

A  Party  may  file  an  opposition  to  a 
motion,  as  provided  in  RAe  9146(d),  for 
leave  to  introduce  new  evidence,  and 
may  move  for  leave  to  introduce  rebuttol 
evidence  in  response  to  Ae  proposed 
new  evidence.  A  Party  who  moves  to 
introduce  rebuttA  evidence  in  response 
to  the  proposed  new  evidence  of  anoAer 
Party  AAl  describe  each  item  of 
proposed  rebuttA  evidence  and  explAn 
why  Ae  evidence  is  materiA  to  Ae 
proceeding,  and  shAl  file  and  serve 
such  motion. 

(d)  Discretiom  Rcgardimg  Review  of 
Addttioual  Evidence 

Upon  consideration  of  any  motion  to 
introduce  additionA  evidence  and  any 
opposition  thereto,  the  Subconunittee 
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or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
Business  Conduct  Committee  may 
permit  the  evidence  to  be  introduced 
into  the  record  on  review,  or  the 
National  Business  Conduct  Committee 
may  remand  the  disciplinary  proceeding 
for  further  proceedings  consistent  with 
its  ruling  or  for  further  fact  finding. 

(e)  Requirements  for  Submhmg 
AdditioHnl  Documentary  Evidence 

A  Party  that  is  permitted  to  introduce 
additional  documentary  evidence  before 
the  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Corranittee,  or  the 
National  Business  Conduct  Committee 
pursuant  to  paragraph  (d)  shall  make 
copies  of  the  evidence  available  to  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  Conduct  Committee, 
and  to  all  Parties  at  such  time  as  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  (induct  Committee 
may  specify. 

(f)  Subcommittee  or  Extended  Proceeding 
Committee  Order  Requiring  Additional 
Evidence 

On  its  own  motion,  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
business  induct  Committee  may  order 
that  the  record  be  supplemented  with 
such  additional  evidence  as  it  may 
deem  rdevant.  Among  other  things,  the 
Subcommittee,  or  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Business  (induct  Committee 
may  order  a  Respondent  who  asserts  his 
or  her  inability  to  pay  a  monetary 
sanction  to  file  a  sworn  financial 
statement  and  to  keep  such  statement 
current  as  ordered  by  the  Subcormnittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
Business  Conduct  Committee. 

(g)  Rules  of  Evidence  Not  ApplieaNe 

Formal  rules  of  evidence  shall  not 

apply. 

(h)  Testimony 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  animation  sh^l  be 
administered  by  a  court  reporter  or  a 
notary  public. 

9347.  Filing  of  Papers  in  National  Business 
Conduct  Committee  Proceedings 

(a)  Briefs;  Reply  Briefs;  Requirements 

Parties  may  file  briefs  in  connection 
with  proceedings  governed  by  the  Rule 
9300  Series.  Briefs  shall  be  confined  to 
the  particular  matters  at  issue.  An 
exception  to  findings,  conclusions,  or 
sanctions  shall  be  supported  by  citation 
to  the  relevant  portions  of  the  record, 
including  references  to  specific  pages  . 


relied  upon,  and  by  concise  argument, 
including  citation  of  such  statutes, 
decisions,  and  other  authorities  as  may 
be  relevant.  If  an  exception  relates  to  the 
admission  or  exclusion  of  evidence,  the 
substance  ofAe  evidence  admitted  or 
excluded  shall  be  set  forth  in  the  brief, 
an  appendix  thereto,  or  by  citation  to 
the  record.  Parties  may  file  reply  briefs. 

If  a  Party  files  a  reply  brief,  such  brief 
shall  be  limited  to  matters  in  reply.  All 
briefs  shall  conform  to  the  requirements 
of  the  Rule  9130  Series,  and,  except  with 
advance  leave  of  the  Subcommittee  or, 
if  applicable,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Comiruttee,  exclusive  of  pages 
containing  tables  of  contents  or  tables  of 
authorities,  a  brief  other  than  a  reply 
brief  shall  not  exceed  25  double-spaced 
pages,  and  a  reply  brief  shall  not  exceed 
12  double-spaced  pages. 

(b)  Timely  Filing  of  Briefs 

Briefs  shall  be  due  upon  dates 
established  by  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee  in  a  scheduling 
order.  Unless  the  Subcormnittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  or  the  National  Business 
Conduct  Committee  specifies  otherwise, 
opening  briefs  shall  be  submitted  not 
less  than  21  days  from  the  date  of  the 
scheduhng  order,  and  answering  briefs 
shall  be  submitted  21  days  thereafter. 
When  reply  briefs  are  submitted,  such 
briefs  shall  be  filed  not  later  than  ten 
days  after  service  of  the  answering  brief. 

9348.  Powers  of  the  National  Business 
Conduct  Committee  on  Review 

In  any  appeal  or  review  proceeding 
pursuant  to  the  Rule  9300  Series,  the 
National  Business  Conduct  Committee 
may  affirm,  dismiss,  modify,  or  reverse 
witii  respect  to  each  finding,  or  remand 
the  disciplinary  proceeding  with 
instructions.  The  National  Business 
Conduct  Committee  may  affirm,  modify, 
reverse,  increase,  or  reduce  any 
sanction,  or  impose  any  other  fitting 
sanction. 

9349.  National  Business  Conduct  Committee 
Formal  Consideration;  Decision 

(a)  Decision  of  National  Business 
Condtut  Committee,  Including  Remand 

In  an  appeal  or  review  of  a 
disciplinary  proceeding  governed  by  the 
Rule  9300  Series  that  is  not  withdrawn 
or  disnussed  prior  to  a  decision  on  the 
merits,  the  National  Business  Conduct 
Committee,  after  considering  all  matters 
presented  in  the  appeal  or  review,  and 
the  written  recommended  decision  of 
the  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  may 
affirm,  dismiss,  modify  or  reverse  the 


decision  of  the  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel, 
with  respect  to  each  Respondent  who 
has  appealed  or  cross-appealed  oris 
subject  to  a  call  for  review.  The  National 
Business  Conduct  Committee  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
National  Business  Conduct  Committee 
may  remand  the  disciplinary  proceeding 
witii  instructions.  The  National  Business 
Conduct  Corhmittee  shall  prepare  a 
proposed  written  decision  pursuant  to 
paragraph  (b). 

(b)  CoHteiUs  of  Decision 

The  decision  shall  include: 

(1)  a  statement  describing  the 
investigative  or  pther  origin  of  the 
disciplinary  proceeding; 

(2)  the  specific  statutory  or  rule 
provisions  that  were  alleged  to  have 
been  violated; 

(3)  a  statement  setting  forth  the 
findings  of  fact  with  respect  to  any  act 
or  practice  the  Respondent  was  alleged 
to  have  committed  or  omitted; 

(4)  the  conclusions  as  to  whether  the 
Respondent  violated  any  provision 
alleged  in  the  complaint; 

(5)  a  statement  in  support  of  the 
disposition  of  the  principal  issues  raised 
in  the  proceeding;  and 

(6)  a  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and,  pursuant  to  Rule  9360,  the  date 
upon  which  such  sanction  shall  become 
effective. 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and,  if  the  disciplinary 
proceeding  is  not  called  for  review  by 
the  NASD  Regulation  Board,  to  the 
NASD  Board.  The  NASD  Regulation 
Board  may  call  the  disciplinary 
proceeding  for  review  pursuant  to  Rule 
9351.  The  NASD  Board  may  call  the 
disciplinary  proceeding  for  review 
pursuant  to  Rule  9352.  If  neither  the 
NASD  Regulation  Board  nor  the  NASD 
Board  calls  the  disciplinary  proceeding 
for  review,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Comrruttee  shall  become  final, 
and  the  National  Business  Conduct 
Committee  shall  serve  its  written 
decision  on  the  Parties  and  provide  a 
copy  to  each  member  of  the  Association 
with  which  a  Respondent  is  associated. 
The  decision  sh(til  constitute  the  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19-l(c)(l), 
unless  the  National  Business  Conduct 
Committee  remands  the  proceeding. 
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9350.  Dwretiomuj  Review  by  Boards 

9351.  Diseretiomuj  Review  by  Ae  NASD 
Regalatiou  Board 

(a)  CoU  for  Review  by  Director 

A  Director  may  call  a  disciplinary 
proceeding  for  review  by  the  NASD 
Reflation  Board,  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 

(b)  Severn  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9349,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
disciplinary  proceeding  should  be 
called  for  review.  A  Director  shall  call 
a  disciplinary  proceeding  for  review  by 
notifying  the  General  Counsel  of  NASD 
Relation.  By  a  unanimous  vote  of  the 
NASD  Regulation  Board,  the  NASD 
Regulation  Board  may  shorten  the 
period  to  less  than  seven  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  than  seven 
days. 

(c)  Review  at  Next  Meetiitg 

If  a  Director  ccdls  a  disciplinary 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b),  the  NASD 
Regulation  Board  shall  review  the 
disciplinary  proceeding  rtot  later  than 
the  next  meeting  of  the  NASD 
Regulation  Boaj^.  The  NASD 
Relation  Board  may  order  the  Parties 
(excluding  any  Respondent  who  did  not 
appeal  or  cross-appeal,  or  as  to  whom 
the  issues  appealed  or  called  for  review 
do  not  apply),  to  file  briefs  in 
connection  with  the  NASD  Regulation 
Board  review  proceedings  pursuant  to 
this  Rule. 

(d)  Decisiom  of  NASD  ReguIaiioH  Board, 
inehtding  Remamd 

After  review,  the  NASD  Regulation 
Bocird  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
The  NASD  Reffilation  Board  may 
affirm,  modify,  reverse,  increase,  or 
r^uce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
NASD  Relation  Board  may  remand 
the  disciplinary  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9349(b)  (1)- 
(6). 

(e)  Istuamee  of  Dedsion  After  Expiration 
ofCaU  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  disciplinary  proceeding  for 


review  pursucmt  to  Rule  9352.  If  the 
NASD  Board  does  not  call  the 
disciplinary  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Relation  Board  shall  become  final, 
arid  the  NASD  Regulation  Board  shall 
serve  its  written  decision  on  the  Parties 
and  provide  a  copy  to  each  member  of 
the  Association  with  which  a 
Respondent  is  associated.  The  decision 
shc^  constitute  the  final  disciplinary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19d-l(c)(l),  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 

9352.  Discretionary  Review  by  the  N^D 
Board 

(a)  Catt  for  Review  by  Governor 

A  Governor  may  call  a  disciplinary 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

(1)  DiseipRnary  Proceeding  Called  for 
Review  by  NASD  Regulation  Board 

If  the  NASD  Relation  Board 
reviewed  the  disciplinary  proceeding 
under  Rule  9351,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  them 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Relation  Board. 

(2)  Disciplinary  Proceeding  Not  Called  for 
Review  by  NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  disciplinary 
proceeding  for  review  under  Rule  9351, 
a  Governor  shall  make  his  or  her  call  for 
review  not  later  than  the  next  meeting 
of  the  NASD  Board  that  is  at  least  seven 
days  after  the  date  on  which  the  NASD 
Board  receives  the  proposed  written 
decision  of  the  National  Business 
Conduct  Conunittee. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (l)or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(l)or  (2),  vote  to  extend  the  period  in 
subparagraph  (l)or(2)  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  disdpUnary 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b),  the  NASD 
Board  shall  review  the  disciplinary 
proceeding  not  later  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  Parties  (excluding 
any  Respondent  who  did  not  appeal, 
cross-appeal,  or  as  to  whom  the  issues 
appeeded  or  called  frx  review  do  not 


apply)  to  file  briefs  in  coimection  with 
review  proceedings  pursuant  to  this 
Rule. 

(d)  Decisiom  of  NASD  Board,  Imclading 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Relation  Board;  or  (2)  if  the  NASD 
Relation  Board  did  not  call  a 
disciplinary  proceeding  for  review  under 
Rule  9351,  the  propos^  written 
decision  of  the  National  Business 
Conduct  Committee.  The  NASD  Board 
may  affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
NASD  Bo<^  may  remand  the 
disciplinary  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9349(bXl)-f6). 

(e)  lutumce  of  DecisioH 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  on  the  Parties 
and  provide  a  copy  to  each  member  of 
the  Association  with  which  a 
Respondent  is  associated.  The  decision 
shf^  constitute  the  final  disciplinary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19d-l(cXl),  unless  the  NASD 
Board  remands  the  proceeding. 

9360.  Effectiveness  of  Sametioms 

A  sanction  (other  than  a  bar  or  an 
expulsion)  specified  in  a  decision 
constituting  final  discipUnary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(c)(l)  shall  become  effective 
on  a  date  established  by  the  Chi^ 
Hearing  Officer,  which  shall  not  be 
earlier  than  30  days  after  the  date  of 
service  of  the  decision  constituting  ^cd 
discipUnary  action.  A  bar  or  an 
expulsion  shaU  become  effective  upon 
service  of  the  decision  constituting  final 
discipUnary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(cXl), 
unless  otherwise  specified  therein. 

9370.  Apptieatiom  to  CommisMiom  for  Review 

(m)  Appeal  to  Commmom;  Effect 

A  person  (^grieved  by  final 
discipUnary  action  pursuant  to  the  Rule 
9300  Series  may  apply  for  review  by  the 
Conunission  pursuant  to  Section 
19(d)(2)  of  the  Act.  ThefiUng  with  the 
Commission  of  an  appUcation  for  review 
by  the  Conunission  shaU  stay  the 
effectiveness  of  any  sanction,  other  than 
a  bar  or  an  expulsion,  imposed  in  a 
decision  constitutirtgfin^  discipUnary 
action  of  the  Association  for  purposes  of 
SEC  Rule  19d-l(cXl). 

(b)  Axsociatiom  Notffieatiom  to  Member 

The  Association  shaU  promptly  notify 
any  Association  member  with  vrhich  a 
Respondent  is  associated  if  the 


25346 


Federal  Register  /  Vol.  62,  No.  89  /  Thursday,  May  8,  1997  /  Notices 


Respondent  files  an  application  for 
review  to  the  Commission. 

9400.  Limitation  and  Approval 

Procedures  Under  Rules  3130,  3131 
and  3140 

9410.  Procedures  for  Regulating 
Activities  of  Members  Experiencing 
Financial  or  Operating  Difficulties 

9411.  Purpose 

9412.  Notice  of  Limitations 

9413.  Department  Consideration 

9414.  National  Business  Conduct 
Committee  Review 

9415.  Discretionary  Review  by  NASD 
Regulation  Board 

9416.  Discretionary  Review  by  NASD 
Board 

9417.  Enforcement  of  Sanctions 

9418.  Additional  Limitations, 
Modification  or  Removal  of 
Limitations 

9419.  Application  to  Commission  for 
Review,  Other  Action  Not 
Foreclosed 

9420.  Approval  of  Change  in  Business 
Operations  that  Will  Result  in  a 
Change  in  Exemptive  Status  under 
SEC  Rule  15c3-3 

9421.  Purpose 

9422.  Department  of  Member 
Regulation  Consideration 

9423.  National  Business  Conduct 
Committee  Review 

9424.  Discretionary  Review  by  NASD 
Regulation  Board 

9425.  Discretionary  Review  by  NASD 
Board 

9426.  Enforcement  of  Sanctions 

9427.  Application  to  Commission  for 
Review 

9500.  Suspension,  Cancellation,  Bar, 
and  Eligibility  Procedures 

9510.  Procedures  for  Summary 
Suspension  by  NASD 

9511.  Purpose 

9512.  Notice 

9513.  Hearing  and  Decision 

951 4.  Discretionary  Review  by  NASD 
Board 

9515.  Application  to  Commission  for 
Review 

9516.  Other  Action  Not  Foreclosed 

9520.  Non-Summcay  Suspension, 
Cancellation,  and  Bar  Procedures 

9521.  Purpose 

9522.  Initiation  of  Proceeding 

9523.  Hearing  Panel  Consideration 

9524.  Discretionary  Review  by  NASD 
Board 

9525.  Application  to  Commission  for 
Review 

9526.  Other  Action  not  Foreclosed 

9530.  Eligibility  Proceedings 

9531.  Purpose 

9532.  Initiation  of  Eligibility 
Proceedings 

9533.  National  Business  Conduct 


Committee  Consideration 

9534.  Discretionary  Review  by  NASD 
Regulation  Board 

9535.  Discretionary  Review  by  NASD 
Board 

9536.  Application  to  Conmiission  for 
Review 

9400.  Limitations  and  Approval  Procedures 
Under  Rules  3130, 3131,  and  3140 

9410.  Procedures  for  Regulating  Activities  of 
a  Member  Experiencing  Financial  or 
Operational  Difficulties 

9411.  Purpose 

The  Rule  9410  Series  sets  forth 
procedures  for  regulating  the  activities 
of  a  member  that  is  experiencing  the 
financial  or  operational  difficulties 
specified  in  Rule  3130  or  3131. 

9412.  Notice  of  Limitations 

The  Department  of  Member 
Regulation  (hereinafter  “Department"  in 
the  Rule  9410  Series)  may  issue  a  notice 
directing  a  member  to  limit  its  business 
activities  if  the  Department  has  reason 
to  believe  that  any  condition  specified 
in  Rule  3130  or  3131  exists.  The  notice 
shall  specify  the  grounds  on  which 
action  is  hieing  t^en,  the  nature  of  the 
limitations  to  be  imposed,  the  effective 
date  of  the  limitations,  and  a  fitting 
sanction  that  will  be  imposed  if  the 
member  fails  to  comply  with  the 
limitations  set  forth  in  the  notice.  The 
effective  date  of  the  limitations  shall  be 
at  least  seven  days  after  the  date  of 
service  of  the  notice.  The  notice  also 
shall  inform  the  member  that  it  may 
request  a  hearing  before  the  Department 
under  Rule  9413.  The  Department  shall 
serve  the  notice  pursuant  to  Rules  9131 
and  9134. 

9413.  Department  Consideration 

(a)  Request  for  Hearing 

A  member  aggrieved  by  a  notice 
issued  under  Rule  9412  may  file  a 
written  request  for  a  hearing  before  the 
Department.  The  request  shall  state  the 
specific  grounds  for  withdrawing  or 
modifying  the  limitations  specified  in 
the  notice.  The  request  shcdl  be  filed 
pursuant  to  Rules  9135,  9136,  and  9137 
within  five  days  after  service  of  the 
notice  under  Rule  9412. 

(b)  Hearing 

If  a  member  requests  a  hearing  under 
paragraph  (a),  the  Department  shall 
conduct  a  hearing  within  14  days  after 
service  of  the  notice  under  Rule  9412. 
The  member  shall  be  entitled  to  be 
heard  in  person,  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 


reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)  Decision 

Within  seven  days  after  the  hearing, 
the  Department  shall  issue  a  decision 
approving,  modifying,  or  withdrawing 
the  limitations  specified  in  the  notice.  If 
the  decision  imposes  limitations,  the 
decision  shall  provide  for  a  fitting 
sanction  to  be  imposed  under  flii/e  9417 
if  the  member  fails  to  comply  with  the 
limitations.  The  Department  shall 
promptly  serve  the  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
become  effective  upon  service. 

(d)  Failure  to  Request  Hearing 

If  a  member  does  not  request  a 

hearing  under  paragraph  (a),  the 
limitations  specified  in  the  notice  shall 
become  effective  on  the  date  specified  in 
the  notice.  Unless  the  National  Business 
Conduct  Committee  calls  the  notice  for 
review  under  Rule  9414,  the  limitations 
specified  in  the  notice  shall  remain  in 
effect  until  the  Department  removes  or 
modifies  the  limitations  pursuant  to 
Rule  9418. 

9414.  National  Business  Conduct  Committee 
Review 

(a)  Initiation  of  a  Review 

(1)  Application  by  Member  . 

A  member  aggrieved  by  a  decision 
issued  under  Rule  9413  may  file  a 
written  application  for  review  by  the 
National  Business  Conduct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 
argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135, 
9136,  and  9137  within  seven  days  after 
service  of  the  decision.  The  member 
may  withdraw  its  application  for  review 
at  any  time  by  filing  a  written  notice 
with  the  National  Business  Conduct 
Committee  pursuant  to  Rules  9135, 

9136,  and  9137. 

(2)  Motion  of  National  Business  Conduct 
Committee 

A  decision  issued  under  Rule  9413 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(a)(1)  within  30  days  after  service  of 
the  decision.  If  a  member  that  receives 
a  notice  under  Rule  9412  does  not 
request  a  hearing  under  Rule  9413,  the 
notice  shall  be  subject  to  a  call  for 
review  by  any  member  of  the  National 
Business  Conduct  Committee  or  the 
Review  Subcommittee,  within  30  days 
after  the  effective  date  of  the  notice.  If 
the  National  Business  Conduct 
Committee  or  the  Review  Subcommittee 
calls  a  decision  or  notice  for  review,  a 
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written  notice  of  review  shcdl  be  served 
promptly  on  the  member  pursuant  to 
Rules  9132  and  9134.  The  notice  of 
review  shall  state  the  specific  grounds 
for  the  review  and  whether  an  oral 
argument  is  ordered.  If  a  decision  is 
called  for  review  by  a  member  of  the 
National  Business  Conduct  Committee 
or  the  Review  Subcommittee,  the 
decision  shall  be  reviewed  by  the 
National  Business  Conduct  Committee. 

(3)  Stay 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragraph  shall  stay  the  decision  of  the 
Department  or  an  unccntested  notice 
until  a  decision  constituting  final  action 
of  the  Association  is  issued. 

(4)  Ex  Parle  Communications 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9410 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review  a  decision 
on  its  own  motion  under  this  Rule. 

(b)  Subcommittee  Consideration 

(1)  Appointment  of  Subcommittee 

The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
National  Business  Conduct  Committee, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board. 

(2)  Oral  Argument 

If  oral  argument  is  requested  by  the 
member,  oral  argument  shall  be  held 
before  the  Subcommittee  within  14  days 
after  service  of  the  decision  under  Rule 
9413.  If  oral  argument  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Subcommittee  within 
seven  days  after  service  of  the  order. 

The  member  shall  be  entitled  to  be 
represented  by  an  attorney.  The  oral 
argument  shall  be  record^  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter.  Amy 
corrections  to  the  transcript  shall  be 
submitted  within  three  days  after  the 
oral  argument  or  within  three  days  after 
receipt  of  the  transcript,  whichever  is 
later. 

(3)  Review  on  Record 

If  oral  argument  is  not  requested  or 
ordered,  the  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  and  any  written  submissions  by 
the  Parties. 

(4)  Additional  Evidence 


The  Subcommittee  may  consider 
additional  evidence  if  the  member 
shows  good  cause  for  not  previously 
submitting  such  evidence. 

(5)  Recommendation 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Committee 
at  which  the  proceeding  shall  be 
considered. 

(c)  Decision 

(1)  Decision  of  National  Business 
Conduct  Committee,  Including  Remand 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subcommittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department’s  decision  or 
remand  the  proceeding  with 
instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include: 

(A)  a  description  of  the  Department’s 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  imposition  of 
limitations  rai^d  in  the  review  and  a 
statement  supporting  the  disposition  of 
such  issues; 

(C) a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
Department’s  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefor;  and 

(E)  if  any  limitations  are  imposed,  a 
description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  9417  if 
the  member  fails  to  comply  with  any  of 
the  limitations. 

(3)  Issuance  of  Decision  After  Expiratton 
of  Call  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and,  if  the  proceeding  is  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9415.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9416.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
calls  the  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final,  and  the  National 
Business  Conduct  Committee  shall  serve 
its  written  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 


constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding. 

9415.  Discretionary  Review  by  the  NASD 
Regulation  Board 

(a)  Call  for  Review  by  Director 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Bo^  if 
the  call  for  review  is  made  within  the 
period  prescribed  in  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9414,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 

A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Reg^ation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office,  ■. 
the  NASD  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  than  seven 
days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  shall  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD 
Relation  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Decisiom  of  NASD  Regulattou  Board, 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Corrunittee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9414(c)(2). 

(e)  Issuance  of  Deciaom  After  ExpinttioH 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Boc^.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9416.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Relation  Board  shall  become  final, 
arid  the  NASD  Regulation  Board  shall 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 
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9416.  Diseretiomary  Review  by  Ae  NASD 
Board 

(a)  Can  for  Review  by  Governor 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  in  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

(1)  ProeeetEmg  CaOed  for  Review  by 
NASD  Regulation  Board 

If  the  NASD  Regplation  Board 
reviewed  the  proceeding  under  Buie 
9415,  a  Governor  shall  make  his  or  her 
call  for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  which 
the  NASD  Board  receives  the  proposed 
written  decision  of  the  NASD  Regulation 
Board. 

(2)  ProeaadiHg  Not  CaBed  for  Review  by 
NASD  Regnlation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  proceeding  for  review 
under  Rule  9415,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (l)or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  oftiie  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(l)or(2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(e)  Review  at  Next  Meeting 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribe  in 
paragraph  (b),  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  fihng  of 
briefs  in  cormection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Dedxion  of  NASD  Board,  Including 
Reaiand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (l)the 
proposed  written  decision  of  the  NASD 
Relation  Board,  or  (2)  if  the  NASD 
R^plation  Board  did  not  call  a 
proceeding  for  review  under  Rule  9415, 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9414(c)(2). 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 


Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9417.  Eitforceaunt  of  Sanctions 

(a)  Order 

If  the  Department  determines  that  a 
member  has  failed  to  comply  with  any 
limitations  imposed  by  a  decision  under 
Rule  9413,  9414,  9415,  or  9416,  or  an 
effective  notice  under  Rule  9413(d),  the 
Department  shall  issue  an  order  to  be 
served  pursuant  to  Rules  9132  and  9134 
imposing  the  sanctions  set  forth  in  the 
decision  or  notice  and  specifying  the 
effective  date  and  time  of  such 
sanctions. 

(b)  Hearing 

A  member  aggrieved  by  an  order 
issued  under  paragraph  (a)  may  file  a 
written  request  for  a  hearing  before  the 
Department.  The  request  shall  be  filed 
pursuant  to  Rules  9135,  9136,  and  9137 
within  four  days  after  service  of  the 
order.  The  member  shall  be  entitled  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  tie  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  after  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later. 

(e)  Decinoa 

Within  four  days  after  the  hearing,  the 
Department  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Department  shall 
serve  the  decision  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

9418.  Additional  Limitations;  Modffieation 
or  Removal  of  Limitations 

(a)  Ad^tional  Limitations 

If  a  member  continues  to  experience 
financial  or  operational  difficulty 
specified  in  Rule  3130  or  3131, 
notwithstanding  an  effective  notice  or 
decision  under  the  Rule  9410  Series,  the 
Department  may  impose  additional 
limitations  by  issuing  a  notice  under 
Rule  9412. 

(b)  Modfficalion  of  Limitations 

If  the  Dipartment  determines  that  any 
limitations  previously  imposed  under 
the  Rule  9410  Series  shoM  be  modified 
or  removed,  the  Department  shall  serve 
a  written  notice  on  the  member 
pursuant  to  Rules  9132  and  9134. 


9419.  Apptieation  to  Commission  for 
Review;  Otiur  Action  Not  Foreclosed 

(a)  Any  person  aggrieved  by  final 
action  pursuant  to  the  Rule  9410  Series 
may  apply  for  review  by  the 
Conunission  under  Section  19  of  the 
Act.  The  filing  of  an  application  for 
review  shall  not  stay  die  effectiveness  of 
final  action  by  the  Association,  unless 
the  Conunission  otherwise  orders. 

(b)  Action  by  the  Association  under 
the  Rule  9410  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

9420.  Ap^val  of  Change  in  Business 
Operations  That  Will  Result  in  a  Change  in 
Exemptive  Status  under  SEC  Rule  15e3-3 

9421.  Purpose 

The  Rule  9420  Series  sets  forth 
procedures  for  Rule  3140,  which 
requires  the  Association’s  approval  of  a 
change  in  a  member’s  business  activities 
that  will  result  in  a  change  in  the 
member’s  exemptive  status  under  SEC 
Rule  15c3-3. 

9422.  Department  of  Member  Regulation 
Consideration 

(a)  Apptieation 

A  member  shall  apply  for  approval  of 
a  change  in  its  business  operation  that 
will  result  in  a  change  in  its  exemptive 
status  under  SEC  Rule  15c3-3  by  fihng 
a  written  application  with  the 
Department  of  Member  Regulation 
(hereinafter  “Department”  in  the  9420 
Rule  Series)  at  the  district  office  in  the 
district  in  which  it  has  its  principal 
place  of  business.  The  application  shah 
address  the  criteria  set  forth  in  Rule 
3140  and  shall  be  filed  pursuant  to 
Rules  9135,  9136,  and  9137. 

(b)  Decision 

,  Within  21  days  after  receipt  of  the 
application,  the  Department  shall  issue 
a  decision  approving  or  denying  the 
application  in  whole  or  in  part.  If  the 
decision  denies  the  appUcation  in  whole 
or  in  part,  the  decision  shall  set  forth 
the  specific  grounds  for  such  action. 

The  decision  shall  provide  a  fitting 
sanction  to  be  imposed  in  accordance 
with  Rule  9426  if  the  member  fails  to 
comply  with  any  limitations  imposed. 
The  Department  shall  serve  the  decision 
pursuant  to  Rules  9132  and  9134. 

9423.  National  Business  Conduct  Committee 
Review 

(a)  Initiation  of  Review 

(I)  Apptieation  by  Member 

A  member  aggrieved  by  a  decision 
issued  under  Rule  9422  may  file  a 
written  application  for  review  by  the 
National  Business  induct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 
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argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135, 
9136,  and  9137  within  seven  days  after 
service  of  the  decision.  The  member 
may  mthdraw  its  application  at  any 
time  by  filing  a  written  notice  with  the 
National  Business  Conduct  Committee 
pursuant  to  Rules  9135,  9136,  and  9137. 

(2)  Motion  of  National  Business  Conduct 
Committee 

A  decision  issued  under  Rule  9422 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(a)(1)  within  30  days  after  service  of 
the  decision.  If  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  calls  a  decision  for 
review,  a  written  notice  of  review  shall 
be  served  promptly  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
written  notice  of  review  shall  state  the 
specific  grounds  for  the  review  and 
whether  oral  argument  is  ordered.  If  a 
decision  is  called  for  review  by  any 
member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee,  the  decision  shall  be 
reviewed  by  the  National  Business 
Conduct  Committee. 

(3)  No  Stay  of  Action 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragyaph  shall  not  stay  the  decision  of 
the  Department. 

(4)  Ex  Forte  Commumeations 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  underthe  Rule  9420 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review  a  decision 
on  its  own  motion  under  this  Rule. 

(b)  Subcommittee  Consideration 

(1)  Appointment  of  Subcommittee 

The  National  Business  Conduct 

Committee  shall  appoint  a 
Subcommittee Jto  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
Nationcd  Business  Conduct  Committee, 
and  the  remaining  member  ot  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board. 

(2)  Oral  Argument 

If  oral  argument  is  requested  by  the 
member,  oral  argument  shall  be  held 
before  the  Subcommittee  within  14  days 
after  service  of  the  decision  under  Rule 
9422.  If  oral  argument  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Subconunittee  within 
seven  days  after  service  of  the  order. 


The  oral  argument  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within 
three  days  after  the  oral  argument  or 
within  three  days  after  receipt  of  the 
transcript,  whichever  is  later. 

(3)  Review  on  Record 

If  oral  argument  is  rtbt  requested  or 
ordered,  the  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  and  any  written  submissions  by 
the  Parties. 

(4)  Additional  Evidence 

The  Subcorrunittee  may  consider 
additional  evidence  if  the  member 
shows  good  cause  for  not  previously 
submitting  such  evidence. 

(5)  Recommendation 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Committee 
at  which  the  proceeding  shall  be 
considered. 

(c)  Decision 

(1)  Decision  of  National  Business 
Conduct  Committee,  Including  Remand 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subconunittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department’s  decision  or 
remand  the  proceeding  with 
instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include: 

(A)  a  description  of  the  Department’s 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  change  in  die 
member’s  exemptive  status  raised  in  the 
review  and  a  statement  supporting  the 
disposition  of  such  issues; 

(C)  a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
Department’s  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefore;  and 

(E)  if  any  limitations  are  imposed,  a 
description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  9426  if 
the  member  fails  to  comply  with  any  of 
the  limitations. 

(3)  Issuance  of  Deciston  After  Expiration 
of  Call  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 


Board,  and,  if  the  proceeding  is  not 
called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9424.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9425.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
calls  the  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final,  and  the  National 
Business  Conduct  Committee  shcdl  serve 
its  written  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding. 

9424.  Diseretiomuj  Review  by  tiu  NASD 
Regulation  Board 

(a)  CaU  for  Review  by  Director 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Relation  Board  if 
the  call  for  review  is  made  within  the 
period  prescribed  in  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursutmt  to  Rule 
9423,  a  Director  shaU  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 

A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Regulation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  N^D  Regulation  Board  may, 
during  the  seven  day  period,  vote  to 
extend  the  period  to  more  than  seven 
days. 

(e)  Review  ut  Next  Meetit^ 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  ^all  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD 
Regulation  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  DecisioH  of  NASD  Regulatiom  Board, 
Including  Reuuuul 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9423(c)(2). 
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(e)  Issmamee  of  Decuion  After  Expiradon 
ofCaUfor  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9425.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Relation  Board  shall  become  final, 
arid  the  NASD  Regulation  Board  shall 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 

9425.  Dueretiomary  Review  ky  NASD  Board 

(a)  CM  for  Review  by  Governor 

A  Governor  may  c^  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  in  paragraph  (b). 

(b)  Severn  Day  Period;  Waiver 

(1)  ProeeeSmg  Catted  for  Review  by 
NASD  Regalatton  Board 

If  the  NASD  Regulation  Board 
reviewed  the  proceeding  under  Rule 
9424,  a  Governor  shall  make  his  or  her 
call  for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  vdiich 
the  NASD  Bodrd  receives  the  proposed 
written  decision  of  the  NASD  Relation 
Board. 

(2) Proeo*daigNot  Catted  for  Review  by 
NA^  Regmiatiom  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  proceeding  for  review 
under  Rule  9424,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  than 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Boiud  receives  the 
proposed  vnitten  decision  of  the 
National  Business  Conduct  Committee. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  cm  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(l)or(2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(c)  Review  otNext  Meedmg 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribe  in 
paragraph  (b),  the  NASD  Board  shcdl 
renew  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Deeisiom  of  NASD  Board,  ImeUiding 
Remand 


After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse;  (1)  the 
proposed  written  decision  of  the  NASD 
Relation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  a 
proceeding  for  review  under  Rule  9424, 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  biASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9423(c)(2). 

(e)  Issuance  of  Decision 
The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shcdl 
constitute  the  final  action  of  the 
Association,  urdess  the  NASD  Board 
remands  the  proceeding. 

9426.  Enforcement  of  Sanctions 

(a)  Order 

If  the  Department  determines  that  a 
member  has  failed  to  comply  with 
limitations  imposed  by  a  decision  under 
Rule  9422,  9423,  9424,  or  9425,  the 
Department  shall  issue  an  order  to  be 
served  pursuant  to  Rules  9132  and  9134 
imposing  the  sanctions  set  forth  in  the 
decision  and  specifying  the  effective 
date  and  time  of  such  sanctions. 

(b) Hemrmg 

A  member  aggrieved  by  an  order 
issued  under  paragraph  (a)  may  file  a 
written  request  for  a  hearing  before  the 
Department.  The  request  shall  be  filed 
pursuartt  to  Rule  9135,  9136,  and  9137 
within  four  days  after  service  of  the 
order.  The  member  shall  be  entitled  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  cmd  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  afta  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)  Decision 

Within  four  days  after  the  hearing,  the 
Department  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Department  shall 
serve  the  decision  on  the  member 
pursuant  to  Rule  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

9427.  Application  to  Comnusaon  for  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9420  ^lies  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 


stay  the  effectiveness  affinal  action  by 
the  Association,  unless  the  Commission 
otherwise  orders. 

9500.  Suspension,  Cancellation,  Bar,  and 
EUgibility  Procedures 

9510.  Procedures  for  Summary  Suspension 
by  NASD 

9511.  Purpose 

Section  15A(h)(3)  of  the  Act 
authorizes  a  registered  securities 
association  to  summarily  (1)  suspend  a 
member  or  person  associated  with  a 
member  who  has  been  and  is  expelled 
or  suspended  from  any  self-regulatory 
organization  or  barred  or  suspended 
from  being  associated  with  a  member  of 
any  self-regulatory  organization,  (2) 
suspend  a  member  who  is  in  such 
financial  or  operating  difficulty  that  the 
association  determines  and  so  notifies 
the  Commission  that  the  member  carmot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
association,  or  (3)  limit  or  prohibit  any 
person  with  respect  to  access  to  services 
offered  by  the  association  if(l)  or  (2) 
applies  to  such  person  or,  in  the  case  of 
a  person  who  is  not  a  member,  if  the 
association  determines  that  such  person 
does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  carmot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditors, 
members,  or  the  association. 

Summary  suspension  procedures  for 
the  grounds  listed  in  Se^on  15A(h)(3) 
of  the  Act  are  set  forth  in  the  Rule  9510 
Series.  Other  praixdures  for  suspending 
the  membership  of  a  member, 
suspending  the  registration  of  an 
associated  person,  or  suspending  a 
person  from  association  with  any 
member  are  found  in  Rules  8220,  8320, 
and  9520. 

9512.  Notice 

(a)  Authorization 

The  NASD  Board  may  authorize  the 
President  of  NASD  Relation  or 
Nasdaq  to  issue  a  written  notice  that: 

(1)  summarily  suspends  a  member  or 
person  associated  with  a  member  who 
has  been  and  is  expelled  or  suspended 
from  any  self-regulatory  organization  or 
barred  or  suspended  from  being 
associated  with  a  member  of  any  self - 
regulatory  organization; 

(2)  summarily  suspends  a  member 
who  is  in  such  fintmcial  or  operating 
difficulty  that  the  Association 
determines  and  so  notifies  the 
Commission  that  the  member  cannot  be 
permitted  to  continue  to  do  business  as 
a  member  with  safety  to  investors. 
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creditors,  other  members,  or  the 
Association;  or 

(3)  limits  or  prohibits  any  person  with 
respect  to  access  to  services  offered  by 
the  Association  if  subparagFaph  (1)  or 
(2)  applies  to  such  person  or,  in  the  case 
of  a  person  who  is  not  a  member,  if  the 
NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditors, 
members,  or  the  Association. 

(b)  Contents  and  Service  of  Notice 

A  notice  issued  under  this  Rule  shall 
state  the  specific  grounds  for  the 
summary  suspension  and  state  that  the 
member  or  associated  person  may  file  a 
written  request  for  a  hearing  under  Rule 

9513.  The  notice  shall  be  served  by 
facsimile  or  pursuant  to  Rules  9131  and 
9134.  A  copy  of  a  notice  served  on  a 
person  who  is  associated  with  a  member 
shall  be  served  on  such  member 
pursuant  to  Rule  9134. 

(c)  Effective  Date 

A  summary  suspension  shall  be 
effective  on  the  date  and  time  specified 
in  the  notice. 

9513.  Hearing  and  Decision 

(a)  Request 

(1)  Request  by  Member  or  Associated 
Person 

A  member  or  associated  person 
subject  to  a  summary  suspension  may 
file  a  written  request  for  a  hearing  with 
the  NASD  Board.  The  request  shall  state 
the  specific  grounds  for  reversing  the 
summary  suspension.  The  request  shall 
be  filed  pursuant  to  Rules  9135,  9136, 
and  9137  unthin  ten  days  after  service 
of  the  notice  under  Rule  9512.  The 
member  or  associated  person  may 
withdraw  its  request  for  a  hearing  by 
filing  a  written  notice  with  the  NASD 
Board  pursuant  to  Rules  9135,  9136, 
and  9137. 

(2)  Failure  to  FUe  Request 

If  the  member  or  associated  person 
subject  to  a  summary  suspension  does 
not  file  a  written  request  for  a  hearing 
under  subparagraph  (1),  the  notice  of 
summary  suspension  shall  constitute 
final  action  by  the  Association. 

(3)  No  Slojr  of  Summary  SuspensioH 

A  request  for  a  hearing  shall  not  stay 
the  effectiveness  of  a  summary 
suspension  under  Rule  9512. 

(b)  Hearing  Panel  Consideration 

(I)  Appointment  of  Hearing  Panel 
If  a  member  or  associate  person 

subject  to  a  summary  suspension  files  a 
written  request  for  a  hearing,  a  hearing 
shall  be  held  before  a  Hearing  Panel 
within  15  days  after  service  of  the  notice 
under  Rule  9512.  The  Hearing  Panel 
shall  be  composed  of  two  or  more 


members.  One  member  shall  be  a 
Governor  of  the  NASD  Board,  and  the 
remaining  member  or  members  shall  be 
current  or  former  members  of  the  NASD 
Regulation  Board,  the  Nasdaq  Board,  or 
the  NASD  Board. 

(2)  Rights  of  Member  or  Associated 
Person 

A  member  or  associated  person 
subject  to  a  summary  suspension  shall 
be  entitled  to  be  heard  in  person,  to  be 
represented  by  an  attorney,  and  to 
submit  any  relevant  evidence. 

(3)  Witnesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter. 

(4)  Recordation  of  Hearing 

The  hearing  shall  be  recorded  tdfcj  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  firom 
the  court  reporter.  Any  corrections  to 
the  transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later. 

(c)  Decision 

(1)  Decision  ofdte  Hearing  Panel 
The  Hearing  Panel  shall  affirm, 

modify,  or  reverse  the  summary 
suspension.  The  Hearing  Panel  shall 
prepare  a  proposed  written  decision 
pursuant  to  subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include  a 
statement  describing  the  investigative  or 
other  origin  of  the  proceeding,  the 
grounds  for  issuing  the  notice  under 
Rule  9512,  and  a  rationale  for  the 
disposition  of  the  proceeding,  and,  if  a 
suspension  continues  to  be  imposed,  the 
specific  grounds  for  imposing  such 
sanction  and  the  terms  of  the 
suspension. 

(3)  Issuance  of  Decision  After  Expiradon 
of  Call  for  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuemt  to  Rule 

9514.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  serve  its  written  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  constitute  final  action  of 
the  Association. 

9514,  Discretionary  Review  by  the  NASD 
Board 

(a)  Call  for  Review  by  Governor 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  by  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 


After  receiving  the  proposed  written 
decision  of  the  Hearing  Panel  pursuant 
to  Rule  9513,  a  Governor  shall  have  not 
less  than  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shall  call  the  proceeding  for 
review  by  notifying  the  General  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  Board  the/i  in 
office,  the  NASD  Board  may,  during  the 
seven  day  period,  vote  to  extend  the 
period  in  to  more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribe  by 
paragraph  (b),  the  NASD  Board  shall 
review  the  decision  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Decision  oftiu  NASD  Board, 
Including  Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  Hearing  Panel. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  ivritten  decision  that  includes 
all  of  the  elements  of  Rule  9513(c)(2). 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  issue  and 
serve  its  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9515.  Application  to  Commission  for  Review 
Any  person  aggrieved  by  final  action 

pursuant  to  the  Rule  9510  Series  inay 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  cm  application  for  review  by  the 
Commission  shall  not  stay  the 
effectiveness  affinal  action  by  the 
Association,  unless  the  Commission 
otherwise  orders. 

9516.  Otiur  Action  Not  Foreclosed 
Action  by  the  Association  under  the 

Rule  9510  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Ride. 

9520.  Non-Summary  Suspension, 
Cancellation,  and  Bar  Procedures 

9521.  Purpose 

(a)  The  Rule  9520  Series  sets  forth 
procedures  for  the  Association  to: 

(1)  cancel  the  membership  of  a 
member  that  becomes  ineligible  for 
continuance  in  membership,  or  that 
continues  to  be  associated  with  cm 
ineliffble  person,  or  suspend  or  bar  a 
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person  from  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  HI,  Section  3  of  the  NASD 
By-Laws; 

(2)  suspend  or  cancel  the  membership 
of  a  member  or  the  registration  of  a 
person  for  failure  to  pay  fees,  dues, 
assessments,  or  other  charges;  failure  to 
submit  a  required  report  or  information 
related  to  such  payment;  or  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
arbitration  or  mediation  under  Article 
VI,  Section  3  of  the  NASD  By-Laws;  and 

(3)  cancel  the  membership  of  a 
member  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
A^cle  Vn,  Section  9  of  the  NASD  By- 
Laws. 

(b)  Procedures  for  summarily 
suspending  a  member  or  associated 
person  on  grounds  set  forth  in  Section 
15A(hX2)  of  the  Act  are  found  in  the 
Rule  9510  Series.  Other  procedures  for 
suspending  a  member  or  associated 
person  for  failure  to  submit  required 
information  or  failure  to  pay  fines, 
monetary  sanctions,  or  costs  are  found 
in  Rules  8220  and  8320,  respectively. 

9522.  Imtiatiom  Proceeding 

(m)  Notice 

Association  staff  shall  initiate  a 
proceeding  authorized  under  Section  3 
of  Article  M,  Section  3  of  Article  VI,  or 
Section  2  of  Article  V37  of  the  NASD  By- 
Laws  by  sending  a  written  notice  to  the 
member  or  associated  person.  The 
notice  shall  specify  the  grounds  for  and 
effective  date  of  the  cancellation, 
suspension,  or  bar  and  shall  state  that 
the  member  or  associated  person  may 
file  a  written  request  for  a  hearing.  The 
notice  shall  be  served  by  facsimile  or 
pursuant  to  Rule  9131  and  9134. 

(b)  Copy  of  Notice  to  Member 

A  copy  of  a  notice  served  on  a  person 
associated  with  a  member  shall  be 
served  on  such  member  pursuant  to 
Rule  9134. 

(c)  Effective  Dede 

For  any  cancellation,  suspension,  or 
bar  under  Section  3  of  Article  III  of  the 
NASD  By-Laws,  the  effective  date  shall 
be  at  least  seven  days  after  service  of  the 
notice  on  the  member’or  associated 
person.  For  any  cancellation  or 
suspension  under  Section  3  of  Article  VI 
or  Section  2  of  Article  VZT  ofAe  NASD 
By-Laws,  the  effective  date  shall  be  at 
least  15  days  after  service  of  the  notice 
on  the  member  or  associated  person. 

9523.  Hearing  PamH  Comsideratiom 

(a)  Reqmestfor  Hearit^ 


A  member  or  associated  person  who 
receives  a  notice  under  Rule  9522(a) 
may  file  a  written  request  for  a  hearing 
with  the  NASD  Regulation  Board.  The 
request  shall  be  filed  pursuant  to  Rules 
9135,  9136,  and  9137  before  the 
effective  date  set  forth  in  the  notice.  The 
request  shall  state  the  grounds  for 
opposing  the  cancellation,  suspension, 
or  bar.  The  member  or  associated 
person  may  withdraw  its  request  at  any 
time  by  filing  a  written  notice  with  the 
NASD  Regulation  Board  pursuant  to 
Rules  9135,  9136,  and  9137. 

(b)  Stay  of  Action 
Unless  otherwise  ordered  by  the 
NASD  Regulation  Board,  a  request  for  a 
hearing  under  paragraph  (a)  shall  stay 
the  notice  issued  under  Rule  9522. 

(e)  Appointment  of  Hearing  Pemel 
If  (member  or  associate  person  files 
a  request  for  a  hearing,  the  NASD 
Relation  Board  shall  appoint  a 
Hearing  P<mei  to  conduct  a  hearing.  The 
Hearing  Prmel  shall  be  composed  of  two 
or  more  cnirrent  or  former  Directors  of 
the  NASD  Regulation  Bcxird. 

(d)  Rights  of  Member 

The  member  or  associated  person 
shall  be  entitled  to  be  heard  in  person, 
to  be  represented  by  on  attorney,  cmd  to 
submit  (my  relevant  evidence. 

(e)  Witnesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  As^xaation  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shM  be 
admirustered  by  a  court  reporter. 

(f)  Recordation  of  Hearing 

The  hearing  shall  be  reconied  and  a 
trxmscript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  trxmscript  from 
the  court  reporter.  Any  corrections  to 
the  transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  trxmscript, 
whichever  is  later. 

(gjDedaom 

(1)  Daemon  of  Hearing  Panel 
The  Hearing  Pemel  mall  decade 

whether  a  ccmcellation,  suspension,  or 
bar  shall  be  imposed.  The  Hearing  Pemel 
shall  prepare  a  proposed  written 
decision  pursuant  to  subparagraph  (2). 

(2)  Contents  of  Decision 
The  decision  shall  include: 

(A)  an  identification  of  the  article  of 
the  NASD  By-Laws  that  authorizes  the 
proceeding; 

(B)  a  statement  describing  the  origin 
of  the  proceeding; 

(C)  a  statement  of  the  nature  of  the 
ineligibility  or  the  failure  to  take  action 
that  is  at  issue; 

(D)  a  statement  of  findings  of  fact  cmd 
conclusions  as  to  emy  violations  of  the 
By-Laws; 

(E)  a  rationale  for  the  disposition  of 
the  proceeding;  cmd,  F)  if  a  suspension. 


ccmcellation,  or  bar  is  imposed,  the 
effective  date  cmd  time  cmd  the  terms  of 
tile  semetion. 

(3)  Issuance  of  Deciaon  After  Expiration 
of  Call  for  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuemt  to  Rule 

9524.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Pemel 
shall  become  fined,  and  the  Hearing 
Pemel  shall  serve  its  written  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shcdl  constitute  fined  action  of 
the  Association. 

9524.  Discretionary  Review  by  NASD  Board 

(a)  Call  for  Review  by  Governor 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  ccdl  for 
review  is  made  within  the  period 
prescribed  by  paragFaph  (b). 

(b)  Seven  D^  Period;  Weaver 

After  receiving  the  proposed  written 
decision  of  the  Hearing  Pemel  pursuemt 
to  Rule  9523,  a  Governor  shall  have  not 
less  them  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shcdl  call  a  proceeding  for 
review  by  notifying  the  Genercd  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  the  period  to  less  them  seven 
days.  By  cm  affirmative  vote  of  the 
majority  of  the  NASD  Board  then  in 
office,  the  NASD  Board  may,  during  the 
seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  prxxxeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Board  shcdl 
review  Ae  prexeeding  not  later  them  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuemt  to  this  Rule. 

(d)  Decision  and  Final  Action  of  the 
Association 

After  review,  the  NASD  Board  may 
affinn,  modify,  or  reverse  the  decision  6f 
the  Hearing  Pemel  or  rememd  the 
proceeding  with  instructions.  The  NASD 
Board  shcdl  prepare  a  written  decision 
that  includes  cdl  of  the  elements  of  Rule 
9523(g)(2). 

(e)  Issuance  cfDecmon  After  Expiration 
of  Cell  for  Review  Period 

The  NASD  Board  shall  issue  cmd 
serve  its  decdsion  pursuemt  to  Rules 
9132  cmd  9134.  The  decision  shcdl 
constitute  fined  action  of  the 
Association,  uidess  the  NASD  Board 
remands  the  proceeding. 

9525.  Application  to  CcMnnustion  for  Review 

Any  person  aggrieved  by  fined  action 
pursuemt  to  the  Rule  9520  Series  may 
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apply  for  review  by  the  Commission 
under  Section  lOoftheAct.  The  filing 
of  an  application  for  review  shall  not 
stay  the  effectiveness  affinal  action  by 
the  Association,  unless  the  Commission 
otherwise  orders. 

9526.  OAer  Action  Not  Foreclosed 

Action  by  the  Association  under  the 
Pule  9520  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

9530.  El^ibility  Proceedings 

9531.  Purpose 

The  Rule  9530  Series  sets  forth 
procedures  for  a  person  to  become 
associated  with  a  member, 
notwithstanding  the  existence  of  a 
statutory  disqualification  as  defined  in 
Section  3(a)(39)  of  the  Act  and  for  a 
current  member  or  person  associated 
with  any  member  to  obtain  relief  from 
the  eligibility  or  qualification 
requirements  of  the  NASD  By-Laws  and 
the  Rules  of  the  Association.  Such 
actions  hereinafter  are  referred  to  as 
“eligibility  proceedings.  ” 

9532.  initiation  of  Eligihilitf  Proceedings 

(a)  Notice  of  Disquafifieation  or 
Ineiigihiiiiy 

(1)  Issuance 

If  the  Department  of  Member 
Relation  (hereinafter  “Department"  iti 
the  Rule  9530  Series)  has  reason  to 
believe  that  a  statutory  disqualification 
exists  or  that  a  member  or  person 
associated  with  a  member  otherwise 
fails  to  meet  the  eligibility  requirements 
of  the  Association,  the  Department  shall 
issue  a  written  notice  to  the  member  or 
associated  person.  The  notice  shall 
specify  the  grounds  for  such 
disqualification  or  ineligibility. 

(2)  Notice  to  Member 

A  notice  issued  to  a  member  that  is 
subject  taa  statutory  disqualification  or 
is  otherwise  ineligible  for  membership 
shall  state  that  the  member  may  apply 
for  relief  by  filing  a  written  applica^on 
for  relief  with  the  Department  within 
seven  days  after  service  of  the  notice. 

(3)  Notice  to  Associated  Person 

A  notice  issued  to  an  associated 
person  who  is  subject  to  a  statutory 
disqualification  or  is  otherwise 
ineligible  for  association  shall  state  that 
the  member  with  which  the  person  is  or 
may  become  associated  may  apply  for 
relief  on  behalf  of  itself  and  such  person 
by^nga  written  application  for  relief 
with  the  Department  within  seven  days 
after  service  of  the  notice. 

(4)  Service 

A  notice  issued  under  this  section 
shall  be  served  by  facsimile  or  pursuant 
to  Rules  9131  and  9134. 

(b)  Apptieation  by  Member 


A  member  shall  file  a  written 
application  for  relief  from  the  eligibility 
requirements  of  the  Association  with  the 
Department  if  the  member: 

(1)  determines  that  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  membership: 

(2)  determines  that  a  person 
associated  with  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  association  with 
the  member;  or 

(3)  wishes  to  sponsor  the  association 
of  a  person  who  is  subject  to  a  statutory 
disqualification  or  otherwise  is 
ineligible  for  association  with  a  member. 

(e)  Form  of  AppUeatioH  for  ReUef 

A  written  application  for  reli^  shall 
be  submitted  on  Form  MC400  and  shall 
include  a  detailed  statement 
demonstrating  why  the  requested  relief 
should  he  granted. 

(d)  WiAArtnvel  of  AppUeatioH 

A  member  may  witndraw  its 

application  for  relief  at  any  time  by 
filing  a  written  notice  with  the 
Department  pursuant  to  Rules  9135, 
9136,  and  9137. 

(e)  Ex  Parte  Commuaieations 

The  prohibitions  against  ex  parte 
communications  set  forth  in  Rule  9143 
shall  become  effective  under  the  Rule 
9530  Series  when  the  Department  of 
Member  Regulation  has  initiated  the 
ehgjbility  proceeding  and  Association 
staff  has  knowledge  that  a  member 
intends  to  file  written  application  for 
relief  with  the  Department. 

9533.  Natiorntd  Bmsmess  Comdmet  Committee 
ComsideratioH 

(a)  Hearing  Panel  Conadaratiom 

(1)  Appoinbnent  of  Hearitm  Panel 

If  a  member  files  an  ap^cation  for 
relief,  the  National  Business  Conduct 
Committee  shall  appoint  a  Hearing 
Panel  composed  of  two  or  more 
m&mbers,  vdio  shall  be  current  or  former 
Directors  of  the  NASD  Regulation  Board 
or  former  Governors  of  the  NASD  Board. 
The  Hearing  Panel  shall  conduct  a 
hearing  and  recommend  a  decision  on 
the  request  for  relief. 

(2)  Rights  of  Member 

The  member  and  its  current  or 
prospective  associated  person,  as 
applicable,  shall  be  entitled  to  be  heard 
in  person,  to  be  represented  by  cm 
attorney,  and  to  submit  any  relevant 
evidence. 

(3)  Recordetum  of  Hemrir^ 

The  hearing  sh^l  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter.  Any 
corrections  to  the  transcript  shall  be 
submitted  within  three  days  after  the 
hearing  or  within  three  days  after 
receipt  of  the  transcript,  whichever  is 
later. 
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(4)  Recommendation 

The  Hearing  Panel  shall  present  a 
recommended  decision  in  writing  on  the 
request  for  relief  to  the  Statutory 
Disqualification  Committee.  After 
considering  the  recommendation  of  the 
Hearing  Panel,  the  Statutory 
Disqualification  Committee  shall 
present  its  recommended  decision  in 
writing  to  the  National  Business 
Conduct  Conunittee  and  all  other 
Directors  not  later  than  seven  days 
before  the  meeting  of  the  National 
Business  Conduct  Committee  at  which 
the  eligibility  proceeding  shall  be 
considered. 

(bjDeeisiom 

(1)  Deciaon  of  Ac  National  Business 
Conduct  Committee. 

After  considering  all  matters 
presented  in  the  request  for  relief ,  the 
Statutory  Disqualification  Committee’s 
recommended  decision,  the  public 
interest,  and  the  protection  of  investors, 
the  National  Business  Conduct 
Committee  may  grant  or  deny  the 
request  for  relief ,  and,  ifreli^is 
granted,  impose  conditions  on  the 
matter  and  its  current  or  prospective 
associated  person.  Alternatively,  the 
National  Business  Conduct  Committee 
may  remand  the  eligibility  proceeding. 
The  National  Business  Conduct 
Committee  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparoffoph  (2). 

(2)  Comtente  of  Deeisiom 

The  decision  shall  include: 

(A)  a  decription  of  the  origin  of  the 
eliff  bility  proceeding  and  the  nature  of 
disqualification: 

(a)  a  description  of  the  prospective 
business  or  employment  requested  to  be 
engpoed  in;  and 

(Cj  a  statement  in  support  of  the 
disposition  of  the  request  for  relief , 
which,  if  granted,  includes  any  of  the 
applicable  elements  under  SEC  Rule 
19h-l(e)  and  a  description  of  any 
conditions  that  are  imposed  on  the 
member  and  current  or  prospective 
associated  person. 

(3)  Issummee  of  DeeisioH  After  Expirutiom 
of  Con  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD  Regulation 
Board,  and,  if  the  eligibility  proceeding 
is  not  called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  eligibility  proceeding  for  review 
pursuant  to  Rule  9534.  The  NASD 
Board  may  call  the  eligibility  proceeding 
for  review  pursuant  to  Rule  9535.  If 
neither  the  NASD  Regulation  Board  nor 
the  NASD  Board  calls  the  eligbility 
proceeding  for  review,  the  proposed 
written  decision  of  the  National 
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Business  Conduct  Conunittee  shall 
become  final,  and  the  National  Business 
Conduct  Committee  shall  serve  its 
written  decision  pursuant  to  Rules  9132 
and  9134.  The  decision  shall  constitute 
final  action  of  the  Association,  unless 
the  National  Business  Conduct 
Conunittee  remands  the  eligibility 
proceeding. 

9534.  Diseretionary  Review  by  Ae  NASD 
Regmiatiom  Board 

(a)  Catt  for  Review  by  Director 

A  Director  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Regulation  Board,  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9533,  a  Director  shall  have  not  less  them 
seven  days  to  determine  if  the  eUgfbility 
proceeding  should  be  called  for  review. 

A  Director  shall  call  an  eligibility 
proceeding  for  review  by  notifying  the 
General  Counsel  of  NASD  Relation. 

By  a  unanimous  vote  of  the  NASD 
Regulation  Board,  the  NASD  Regulation 
Board  may  shorten  the  period  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Regulation 
Board  then  in  office,  the  NASD 
Regulation  Board  may,  during  the  seven 
day  period,  vote  to  extend  the  period  to 
more  than  seven  days. 

(e)  Review  at  Next  Meeting 

If  a  Director  calls  the  eligibility 
proceeding  for  review  within  the  period 
prescribed  by  paragraph  (b),  the  NASD 
Regulation  Board  ^all  review  the 
eligibility  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Regulation 
Board.  The  NASD  Regulation  Board 
may  order  the  filing  of  briefs  in 
cormection  with  its  review  proceedings 
pursuant  to  this  Rule. 

(dj  Dedsiom  NASD  Regulatiom  Board, 
Imdading  Remand 

After  review,  the  NASD  Relation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Corrunittee. 
Altematxyely,  the  NASD  Regulation 
Board  may  remand  the  eligibility 
proceeding  with  instructions.  The  NASD 
Regulation  Board  shall  prepare  a 
proposed  written  decision  that  includes 


all  of  the  elements  described  in  Rule 
9533(b)(2). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  eligibility  proceeding  for  review 
pursuant  to  Rule  9535.  If  the  NASD 
Board  does  not  call  the  eligibility 
proceeding  for  review,  the  proposed 
written  decision  of  the  NASD  Regulation 
Board  shall  become  final,  and  the  NASD 
Regulation  Board  shall  serve  its  written 
decision  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  constitute  the 
final  action  of  the  Association,  unless 
the  NASD  Regulation  Board  remands 
the  eligibility  proceeding. 

9535.  Discretionary  Renew  by  the  NASD 
Board 

(a)  CaU  for  Review  by  Governor 

A  Governor  may  c^l  an  eligibility 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  ijiay  Period;  Waiver 

(1)  Eligibitity  Proceeding  Called  for 
Review  by  NASD  Regulation  Board 

If  the  NASD  Relation  Board 
reviewed  the  eligibiUty  proceeding 
under  Rule  9534,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  them 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the  NASD 
Relation  Board. 

(2)  Eligibility  Proceeding  Not  Called  for 
Review  by  NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  eligibiUty  proceeding 
for  review  under  Rule  9534,  a  Governor 
shaU  make  his  or  her  call  for  review  not 
later  than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  seven  days  after 
the  date  on  which  the  NASD  Boa^ 
receives  the  proposed  written  decision 
of  the  National  Business  Conduct 
Committee. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (l)or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 


(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  eligibility 
proceeding  for  review  witiiin  the  period 
prescribed  in  paragraph  (b),  the  NASD 
Board  shall  review  the  ehgjbility 
proceeding  not  later  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  fiUng  of  briefs  in 
connection  with  its  review  proce^ings 
pursuant  to  this  Rule. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Relation  Board,  or  (2)  if  the  NASD 
Relation  Board  did  not  call  an 
eligibility  proceeding  for  review  under 
Rule  9534,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee.  Alternatively,  the 
NASD  Board  may  remand  the  eUgibility 
proceeding  with  instructions.  The  NASD 
Board  shall  prepare  a  written  decision 
that  includes  all  of  the  elements 
described  in  Rule  9533(b)(2). 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9536.  Application  to  Commission  for  Review 

Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9530  Series  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 
riay  the  effectiveness  of  final  action  by 
the  Association,  unless  the  Commission 
otherwise  orders. 

9600.  [Reserved] 

9700.  PROCEDURES  ON  GRIEVANCES 
CONCERNING  THE  AUTOMATED 
SYSTEMS 

[No  change.] 

9800.  CORPORATE  FINANCING  AND 
DIRECT  PARTICIPATION  PROGRAM 
MATTERS 

[No  change.] 

(FR  Doc  97-11600  Filed  5-7-97;  8:45  am] 
MLUNQ  OODC 
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Protection  Agency 
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Control  of  Air  Pollution  From  Aircraft  and 
Aircraft  Engines;  Emission  Standards  and 
Test  Procedures;  Final  and  Proposed 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart87 

(AIIS-FRL-5821-3] 

Control  of  Air  Polliition  From  Aircraft 
and  Aircraft  Enginea;  Emission 
Standards  and  Tsst  Procsdures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule  (DFRM). 

SUMMARY:  This  rulemaking  amends  the 
existing  United  States  rogations 
governing  the  exhaust  emissions  fiom 
new  commercial  aircraft  gas  turbine 
engines.  Under  the  authority  of  section 
231  of  the  Clean  Air  Act  (CAA),  the 
Environmental  Protection  Agency  (EPA) 
is  promulgating  new  emission  standards 
for  oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (GO)  for  newly  manufactured 
and  newly  certified  commercial  aircraft 
gas  turbine  engines  with  rated  thrust 
greater  than  26.7  kilonewtons  (kN).  This 
action  will  codify  into  United  States  law 
the  current  voluntary  NOx  (a  two-staged 
NOx  standard)  and  ^  emission 
standards  of  the  United  Nations 
International  Qvil  Aviation 
Organization  (ICAO),  and  thereby  bring 
the  United  States  emission  standards 
into  alignment  with  the  internationally 
adopted  standards.  These  ICAO  CO  and 
NOx  standards  are  being  added  to  the 
current  EPA  regulations  for  smoke  and 
hydrocarbon  emissions  that  have  been 
in  effect  since  1984.  EPA  is  also 
adopting  ICAO’s  requirement  that  these 
standard  also  apply  to  applications  that 
otherwise  would  have  been  fulfilled  by 
turbojet  and  turbofan  engines  (e.g. 
propfan,  unducted  fan,  and  advanced 
ducted  fan).  In  addition,  today’s  action 
also  amends  the  test  procedures  for 
gaseous  exhaust  emissions  and  smoke 
exhaust  emissions  to  correspond  to 
recent  amendments  to  the  ICAO  test 
procedures  for  these  emissions.  EPA  is 
also  amending  its  certification  test  fuel 
specifications  to  make  them  consistent 
with  ICAO’s  test  fuel  specifications. 

All  of  the  affected  engines  are  already 
meeting  the  ICAO  CO  and  first-stage 
NOx  emission  standards  that  EPA  is 
adopting  today.  Most  engines  also  meet 
the  ICAO  second-stage  NOx  standard; 
only  a  few  models  need  minor 
reductions  in  emissions  to  meet  this 
standard.  In  addition,  most 
manufacturers  routinely  measure  these 
emissions  today  even  though  it  is  not 
required  by  fe^ral  regulation.  Today’s 
amendments  to  the  emission  test 
procedrires  are  those  reconpnended  by 
ICAO  and  are  widely  used  by  the 
aircraft  engine  industry.  'Thus,  today’s 


rulemaking  promulgates  action  that  will 
establish  consistency  between  U.S.  and 
international  standards,  reqvurements, 
and  test  procedures.  Since  aircraft  and 
aircraft  engines  are  international 
commodities,  there  is  some  commercial 
benefit  to  consistency  between  U.S.  and 
international  emission  standards  and 
control  program  requirements  (i.e., 
easier  to  qiudify  products  for 
intematioiial  markets  since  the  Federal 
Aviation  Administration  (FAA)  can 
certify  engines  for  ICAO  compliance).  In 
addition,  today’s  action  ensures  that 
domestic  commercial  aircraft  will  meet 
the  current  international  standards,  and 
thus,  the  public  can  be  assured  they  are 
receiving  the  air  quality  benefits  of  the 
international  standards. 

DATES:  This  rule  is  effective  July  7, 1997 
unless  notice  is  received  by  June  9, 1997 
that  adverse  or  critical  comments^will 
be  submitted  on  a  specific  element  of 
this  rule.  EPA  will  publish  a  timely 
document  in  the  F^eral  Register 
withdrawing  this  rulemaking  if  adverse 
comments  are  received.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  Jvily  7, 1997. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-94-66,  at:  Air 
Docket  Section,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-94-66,  First  Floor,  Waterside 
Mali.  Room  M-1500, 401  M  Street  SW., 
Washington,  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Bryan 
Manning,  U.S.  EPA  (EPCD-12),  Engine 
Programs  and  Compliance  Division, 

2565  Plymouth  Road,  Ann  Arbor.  MI 
48105. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  No.  A-94-66  by 
EPA.  The  docket  is  located  at  the  above 
address  and  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  on  weekdays.  EPA  may 
charge  a  reasonable  fee  for  copying 
docket  materials. 

A  copy  of  this  action  and  the 
Regulatory  Support  Dociunent  is 
available  throu^  the  Technology 
'Transfer  Network  Bulletin  Board  System 
(  IT  NBBS)  under  OMS,  Rulemaking  and 
Reporting,  Non-Road,  and  Aviation 
Einissions.  TTNBBS  is  available  24 
hours  a  day,  7  days  a  week  except 
Monday  morning  fiom  8-12  eastern 
stands^  time  (ESTO.  when  the  system  is 
down  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 
systems  operator  at  919-541-5384  in 
Research  Triangle  Park,  North  Carolina, 
dvuing  normal  business  hours  EST.  In 
addition,  the  ’TTNBBS  can  be  accessed 


through  the  following  internet 
addresses:  World  Wide  Web:  http:// 
ttnwww.rtpnc.epa.gov  or  TELNET: 
ttnbbs.rtpnc.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Manning,  U.S.  EPA  (EPCD-12), 
Engine  Programs  and  Compliance 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105.  Telephone  (313)  741- 
7832. 

SUPPLEMENTARY  INFORMATION: 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
manufacture  and  sell  aircraft  engines 
and  aircraft  in  the  United  States. 
Regulated  categories  include: 


Category 

Examples  of  regu- 
latM  entities 

Industry . . . 

New  aircraft  engine 

manufacturers. 

Industry . 

New  aircraft  manufac- 

’  turers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
activities  are  regulated  by  this  action, 
you  shovild  carefully  examine  the 
applicability  criteria  in  40  CFR  87.20.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

1.  Introduction 

A.  History  of  EPA’s  Regulation  of 
Aircraft  Engine  Emissions 

Section  231  of  the  Clean  Air  Act 
(CAA)  directs  the  EPA  Administrator  to 
“issue  proposed  emission  standards 
applicable  to  the  emission  of  any  air 
pollutant  fiom  any  class  or  classes  of 
aircraft  or  aircraft  engines  which  in  his 
judgment  causes,  or  contributes  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare”  (42  U.S.C.  7571(a)(2)).  Under 
this  authority  EPA  has  conducted 
several  rulemakings  establishing 
emission  standards  and  related 
requirements  for  several  classes 
(commercial  and  general  aviation 
engines)  of  aircraft  and  aircraft  engines. 
In  1973,  EPA  promulgated  emission 
regulations  for  vented  fuel,  smoke,  and 
ej^ust  (HC,  NOx.  and  CO)  emissions 
(38  FR 19088,  July  17, 1973).  Three  tiers 
of  standards  were  promulgated:  retrofit 
standards  for  in-use  engines,  standards 
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for  newly  manufactured  engines  (those 
engines  built  after  the  effective  date  of 
the  regulations)  and  for  newly  certified 
engines  (those  engines  designed  and 
certified  after  the  effective  date  of  the 
regulations).  On  August  16, 1976  (41  FR 
34722)  EPA  promulgated  emission 
standards  for  supersonic  aircraft 
engines.  On  January  7, 1980  (45  FR 
1419),  EPA  rescinded  all  gaseous 
emission  requirements  for  piston 
engines  (Pi)  and  auxiliary  power  \mits 
(APU).  On  December  30, 1982  (47  FR 
58462)  EPA  revisited  aircraft  engine 
emissions  and  amended  regulations  as 
follows: 

(1)  Withdrew  HC,  CO,  and  NOx 
emission  standards  for  gas  turbine 
engines  used  only  for  general  aviation 
applications,  for  aircraft  gas  turbine 
engines  of  rated  thrust  less  than  26.7 
kN,  and  for  newly  certified  aircraft  gas 
tiubine  engines  (i.e.,  engine  models 
produced  for  the  first  time)  in  all  rated 
thrust  categories; 

(2)  Withdrew  CO  and  NOx.  emission 
standards  for  newly  manufactiued 
aircraft  gas  turbine  engines  (i.e.,  engines 
already  being  product)  of  rated  thmst 
equal  to  or  greater  than  26.7  kN; 

(3)  Decreased  the  stringency  of  the  HC 
emission  standards  for  newly 
manufactured  aircraft  gas  tuAine 
engines  of  rated  thrust  equal  to  or 
greater  than  26.7  kN; 

(4)  Revised  smoke  emission  standards 
for  turboprop  engines  to  agree  with 
existing  U.S.  Air  Force  smoke  standards; 

(5)  Revised  compliance  date  for  all 
gaseous  emission  standards  from 
Janriary  1, 1983  to  January  1, 1984; 

(6)  tempted  engine  models 
produced  in  quantities  of  20  imits  per 
year  or  less  or  not  more  than  200  units 
total  future  production; 

(7)  Redefined  the  idle  power  set  point 
for  engine  compliance  testing; 

(8)  Mvised  the  test  fuel  specnfication 
for  engine  compliance  testing;  and 

(9)  Transferred  responsibiuty  and 
authority  for  evaluation  of  requests  for 
exemption  from  emission  standards  to 
the  Secretary  of  Transportation  (DOT). 
On  October  18, 1984  (49  FR  41002)  EPA 
amended  the  test  fuel  specifications  by 
broadening  the  ranges  of  allowable  test 
fuel  naphthalenes  content,  hydrogen 
content,  viscosity,  and  final  boiling 
point  values. 

Prior  to  today’s  action,  EPA 
regulations  were  limited  to  smoke  and 
fuel  venting  emissions  standards  for  all 
commercial  jet  aircraft  classes 
(turboprop  engines  (TP),  turbofan  and 
turbojet  engines  (TF),  turbine  engines  of 
the  JT3D  model  family  (T3),  turbine 
engines  of  the  JT8D  model  family  (T8). 
and  turbine  engines  for  aircraft  designed 
to  operate  at  supersonic  flight  speeds 


(TSS))  and  HC  emission  standards  for 
newly  manufactured  aircraft  gas  turbine 
engines  (TF,  T3,  and  T8)  with  a  thrust 
greater  than  26.7  kN.  Separate  HC 
emission  standards  exist  for  gas  turbine 
engines  employed  in  supersonic  aircraft, 
and  the  smoke  standards  vary  for  the 
several  different  classes  of  engines  (see 
40  CFR  part  87  for  a  summary  of  EPA’s 
aircraft  engine  emission  control 
requirements  and  14  CFR  part  34  for  the 
Sectary  of  Transportation’s  regulations 
for  ensuring  compliance  with  these 
standards  in  accordance  with  section 
232  of  the  Clean  Air  Act) . 

B.  Interaction  With  the  International 
Community 

Since  publication  of  the  initial 
standards  in  1973,  EPA,  together  with 
the  Federal  Aviation  Administration 
(FAA),  has  worked  with  the 
International  Qvil  Aviation 
Organization  (ICAO)  on  the 
development  of  international  aircraft 
engine  emission  standards.  ICAO  was 
established  in  1944  by  the  United 
Nations  “in  order  that  international  civil 
aviation  may  be  developed  in  a  safe  and 
orderly  manner  and  that  international 
air  transport  services  may  be  established 
on  the  basis  of  equality  of  opportunity 
and  operated  soimdly  and 
economically.’’  >  In  1972  at  the  United 
Nations  Conference  on  the  Human 
Environment,  ICAO’s  position  on  the 
human  environment  was  developed  to 
be  the  following:  “[i]n  fulfilling  this  role 
ICAO  is  conscious  of  the  adverse 
environmental  impact  that  may  be 
related  to  aircraft  activity  and  its 
responsibility  and  that  of  its  member 
States  to  achieve  maximum 
■compatibility  between  the  safe  and 
orderly  development  of  civil  aviation 
and  the  quality  of  the  human 
environment.’’  Also,  in  1972  ICAO 
established  the  position  to  continue 
jjjg  assistance  and 
cooperation  of  other  bodies  of  the 
Organization  and  other  international 
organizations  *  *  *  the  work  related  to 
the  development  of  Standards, 
Recommended  Practices  and  Procedures 
and/or  guidance  material  dealing  with 
the  quality  of  the  human  environment 
*  *  *  "2  The  United  States  is  one  of  * 
more  than  150  participating  member 
States  of  ICAO.  Under  the  basic  ICAO 
treaty  established  in  1944,  the 
participating  nations  have  an  obligation 
to  adopt  to  ^e  extent  possible  the  ICAO 
standards.  A  nation  which  elects  not  to 

■  ICAO,  Booklet  on  “The  Convention  on 
International  Civil  Aviation — ^The  First  35  Years”, 
1979. 

^Intnnational  Civil  Aviation  Organization 
(ICAO),  Foreword  of  "Aircraft  Engine  Emissions,” 
Annex  16,  Volume  n.  Second  Edition,  )uly  1993. 


do  SO  must  provide  a  written 
explanation  to  ICAO  describing  why  a 
given  standard  is  impractical  to  comply 
with  or  not  in  their  national  interest 
However,  ICAO  standards  are  voluntary 
and  therefore  have  no  punitive  powers 
for  states  that  elect  not  to  adopt  ICAO 
standards. 

On  June  30. 1981,  ICAO  issued  its 
first  international  standards  and 
recommended  practices  covering 
aircraft  ermine  emissions.  These 
provisions  applied  to  many  of  the  same 
classes  of  engines  to  which  the  U.S. 
standards  in  force  at  that  time  applied. 
As  mentioned  above,  with  the 
establishment  of  the  international 
standards,  the  U.S.  was  obligated  under 
the  Convention  on  International  Civil 
Aviation  to  notify  ICAO  regarding 
differences  between  U.S.  standard  and 
ICAO  standards  and  to  provide 
notification  on  the  date  by  which  the 
program  requirements  would  be 
consistent.  At  the  time  that  the  1981 
ICAO  standards  were  issued,  EPA  was 
in  the  midst  of  a  rulemaking 
reconsidering  various  provisions  of  the 
aircraft  emission  regulations  in  effect  at 
that  time.  Among  o&er  actions,  this 
rulemaking  ultimately  resulted  in  the 
scaling  ba^  of  the  U.S.  program 
originally  promulgated  in  July  1973 
including  withdrawal  of  the  CO  and 
NOx  emission  standards  for  newly 
manufactmed  gas  turbine  engines  and 
exemptions  for  general  aviation  engines 
and  commercial  gas  turbine  engines 
with  less  than  26.7  kN  thrust.  (See  the 
December  30, 1982  Federal  Register  and 
public  docket  OMSAPC-78-1  for  more 
information  on  the  rationale  for  this 
action.)  With  the  exception  of  the 
changes  made  above  (most  notably  an 
EPA  decision  not  to  adopt  the  ICAO  CO 
and  NOx  standards  at  that  time),  these 
1982  U.S.  regulations  were  compatible 
with  the  ICAO  requirements  released  in 
1981  (Annex  n.  First  Edition).^ 

On  July  26, 1993  ICAO  issued  an 
amendbnent  to  existing  NOx  emission 
standards  and  test  procedures  for 
aircraft  engine  emissions.^  The  new 
ICAO  NOx  emission  standard  (revised 
NOx  emission  standard  will  take  effect 
in  year  1996  for  newly  certified  engines 
and  year  2000  for  newly  manufactured 
enginesl  represents  a  20  percent 
reduction  over  the  ICAO  NOx  emission 
standard  issued  in  1981.  As  discnissed 
above,  the  U.S.  has  an  obligation  imder 
the  Convention  on  International  Qvil 
Aviation  to  notify  ICAO  regarding 
differences  between  U.S.  standards  and 

>The  U.S.  notified  ICAO  of  these  di%rences. 

^Intemationel  CHvil  Aviation  Organization 
(ICAO).  “Aircraft  Engine  Emissions,”  Amiex  16, 
Volume  n.  Second  Edition,  July  1993. 
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ICAO  standards,  and  to  provide 
notification  on  the  date  by  which  the 
program  requirements  will  be 
consistent.  In  response  to  this  action  by 
ICAO  and  for  the  reasons  discussed 
below,  EPA  is  adopting  ICAO’s  1993 
amendments,  ICAO’s  existing  NOx  and 
CO  emission  standards  issued  in  1981, 
and  other  technical  amendments  to 
further  ahgn  EPA  and  ICAO 
requirements. 

n.  Environmental  Need  fm’  Orntrol 

It  has  been  more  than  ten  years  since 
EPA  issued  a  rulemaking  action  vdth 
regard  to  aircraft  and  aircraft  engines, 
and  thus,  U.S.  standards  and  ICAO 
standards  have  been  inconsistent 
throughout  this  same  time  period.  As 
mentioned  above.  Section  231(a)(2)  of 
the  CAA  authorizes  EPA  to,  from  time 
to  time,  revisit  emission  standards  for 
aircraft  engine  emissions  *  *  which 
in  his  iud^ent  causes,  or  contributes  to 
air  pollution  which  may  *  *  • 
endanger  the  public  health  or  welfare.” 
In  judging  the  need  for  the  NOx  and  CO 
stands^  promulgated  in  today’s 
action,  the  Administrator  has 
determined  (1)  that  the  public  health 
and  welfare  is  endanger^  in  several  air 
quality  regions  by  violation  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  NOx  (which  contributes  to 
ozone)  and  CO;  and  (2)  that  airports  and 
aircraft  are  now  or  are  projected  to  be, 
significant  sources  of  emissions  of  NOx 
and  OO  in  some  of  the  air  quality 
control  regions  in  which  the  NAAQS  are 
being  violated.  (EPA  has  found  that  at 
16  different  airports  commercial  aircraft 
emit  over  1,000  tons  per  year  of  NOx 
and  2,000  tons  per  year  of  OO  at  the 
groimd  level.)  ^ 

Currently,  aircraft  are  about  2  percent 
of  the  total  U.S.  mobile  source  NOx  and 
CO  ground  level  emissions  inventory. 
Commercial  aircraft  emissions  are  about 
70  and  30  percent  respectively  of  these 
NOx  and  CO  aircraft  emissions 
inventories.*  Conunerdal  aircraft 
emissions  are  a  fast  growing  segment  of 
the  transportation  sector’s  emission 
inventory.  This  growth  in  conunercial 
aircraft  emissions  is  occurring  at  a  time 
when  other  significant  mobile  and 
stationary  sources  are  drastically 
reducing  emissions,  thereby 
accentuating  the  growth  in  aircraft 
emissions.  For  instance,  commercial 


*  Energy  end  Environmental  Analjreis,  “Work 
Asaignmant  04,  Task  1:  Final  RepcHt.  Inventory  of 
Civil  Airoafl  Emissions  for  Twenty-Five 
Nonattainment  Areas,”  September  11. 1091. 

*EJ1.  Pedien  and  Associates,  Inc.,  “National 
Annual  Aircraft  Emissions  Subcatagory  from 
Trends  1905  Report”  (National  Air  PoUutant 
Emission  Trends  1995— EPA),  Facsimile  from 
Maureen  Mullen  to  Bryan  Manning  of  the  U.S.  EPA, 
August  16. 1996. 


aircraft  in  the  Los  Angeles  area  will 
consume  about  4  percent  of  the  basin’s 
allowable  emissions  inventory  by  2010, 
which  would  be  double  its  current 
contribution.'^ 

Air  pollutants  resulting  ficm  airport 
operations  are  emitted  from  several 
types  of  sources:  aircraft  main  engines 
and  auxiliary  power  units  (APUs); 
groimd  support  equipment  (GSE) , 
which  include  veMcles  such  as  aircraft 
tugs,  baggage  tugs,  fuel  trucks, 
maintenance  vehicles,  and  other 
miscellaneous  vehicles  used  to  support 
aircraft  operations;  ground  access 
vehicles  (GAV),  which  include  vehicles 
from  off-site  used  by  passengers, 
employees,  fireight  operators,  and  other 
persons  utilizing  an  airport.  EPA’s 
previous  estimates  show  aircraft  engines 
comprise  approximately  45  percent  of 
totd  air  pollutant  emissions  from 
airport  operations;  GAV  account  for 
another  45  percent,  and  APUs  and  GSEs 
combined  make  up  the  remaining  10 
percent.*  Since  EPA  continues  to  study 
the  total  effect  of  airport  ground-level 
emission  sources  and  wifi  deal  with 
GAVs  in  another  venue,  these  sources 
could  be  part  of  future  notices  in  which 
EPA  will  request  comment  on  possible 
regulation. 

Adopting  the  ICAO  NOx  aud  CO 
emission  standards  and  related  test 
procedures  will  help  in  achieving  and/ 
or  maintaining  compliance  with  the 
NAAQS  for  ozone  (O3),  NOx,  CO.  and 
particulate  matter  (PM).  Some  of  the 
adverse  effects  on  public  health  and 
welfare  associated  with  these  pollutants 
are  discussed  briefly  below. 

A.  NOx,  PM,  and  Ground-Level  Ozone 

NOx  is  directly  harmful  to  human 
health  and  the  environment.  Exposure 
to  NO3  (nitrogen  dioxide)  can  r^uce 
pulmonary  function  and  increase  airway 
irritation  in  healthy  subjects  as  well  as 
people  with  pre-existing  pulmonary 
conditicms.  In  children,  exposure  to  NO2 
at  or  near  the  level  of  the  ambient 
standard  appears  to  increase  the  risk  of 
respiratory  ulness.  NOx  and  one  of  its 
key  transformation  products  (nitric  acid) 
alro  contribute  to  a  number  of  adverse 
environmental  impacts  such  as 
overgrowth  of  algae  and  oxygen 
depletion  (eutrophication).  (NOx  and  its 
pr^ucts  have  a  role  in  excess  nitrogen 
loads  to  sensitive  water  bodies.  For 
instance,  25  percent  of  excess  nitrogen 
to  the  Chesapeake  Bay  comes  fiom  the 
air.)  NOx  and  its  products  contribute  to 


’’U.S.  EPA,  Califrmiui  Federal  Implementation 
Plan  proposal,  59  FR  23355,  May  5, 1994. 

•The  California  FIP,  signed  by  the  Administrator 
2/14/95,  is  located  in  EPA  Air  Docket  A-94-09, 
item  number  V-A-1.  The  FIP  was  vacated  by  an  act 
of  Congress  before  it  became  effective. 


acid  rain,  which  affects  both  terrestrial 
and  aquatic  ecosystems  (already  under 
stress  from  sulfur  related  acidification), 
including  acidification  of  surface 
waters,  reduction  in  fish  populations, 
damage  to  forests  and  associated 
wildlife,  soil  degradation,  damage  to 
materials,  monuments,  buildings,  etc., 
and  reduced  visibility.  In  addition,  NOx 
at  cruise  altitudes  from  subsonic  aircraft 
is  considered  to  be  a  precursor  of 
tropospheric  ozone  and  a  contributor  to 
greenhouse  gas.’ 

NOx  emitted  at  low  altitude  is  also  a 
precursor  in  the  formation  of  some 
nitrate  particulate  matter  (PM)  in  the 
atmosphere  (mostly  ammonium  nitrate). 
In  general,  nitrate  PM  is  a  significant 
contributor  to  overall  ambient  PM 
concentrations  in  many  parts  of  the 
western  U.S.,  and  thus,  contributes  to 
the  overall  health  and  welfare  concerns 
related  to  PM.  Essentially  all  nitrate  PM 
is  of  such  a  diameter  that  it  is  respirable 
in  humans. 

NOx  is  also  a  primary  preciusor  to 
atmospheric  ozone  (Oa)  on  a  broad 
regional  scale.  Ozone  is  a  highly 
reactive  chemical  compound  which  can 
affect  both  biological  tissues  and  man¬ 
made  materials.  Ozone  can  affect  human 
pulmonary  and  respiratory  health — 
symptoms  include  chest  pain,  coughing, 
and  shortness  of  breath. 

The  presence  of  elevated  levels  of 
ozone  is  of  concern  in  rural  areas  as 
well.  Because  of  its  high  chemical 
reactivity,  ozone  causes  damage  to 
vegetation.  Estimates  based  on 
experimental  studies  of  the  major 
commercial  crops  in  the  U.S.  suggest 
that  ozone  may  be  responsible  for 
significant  agricultural  crop  3deld  losses. 
In  addition,  ozone  causes  noticeable  leaf 
damage  in  many  crops,  which  reduces 
marketability  and  v^ue.  Finally,  there  is 
evidence  that  exposures  to  ambient 
levels  of  ozone  which  exist  in  many 
parts  of  the  country  are  also  responsible 
for  forest  and  ecosystem  damage.  Such 
damage  may  be  e^diibited  as  1^ 
damage,  reduced  growth  rate,  and 
increased  susceptibility  to  insects, 
disease,  and  other  environmental 
stresses  and  has  been  reported  to  occur 
in  areas  that  attain  the  current  NAAQS. 
There  are  complexities  associated  with 
evaluating  su(^  effects  due  to  the  wide 
range  of  species  and  biological  systems 
that  introduce  significant 
uncertainties. 


•Intergovernmental  Panel  on  Climate  Change, 
“Radiative  Forcing  of  Climate  Change,”  1994; 
United  Nation  Environment  Programme/World 
Metecwological  Organization,  “Scientific 
Aaaeaanwnt  of  Ozone  Depletion,”  1994. 

'•U.S.  Environmental  Protection  Agency, 
Advance  Notice  of  Propoaed  Rule — “Control  of  Air 
Pollution  frtMn  Heavy-Duty  Engines,”  Section  D, 
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B.  Carbon  Monoxide 

For  CX)  emissions,  the  growth  in 
aircraft  emissions  is  a  concern  because 
of  the  role  of  CO  plays  in  harming 
human  health.  It  is  important  in  both 
the  airport  occupational  and  community 
environments.  CO  enters  the  blood 
stream  and  reduces  the  delivery  of 
oxygen  to  the  body’s  organs  and  tissues. 
CO  is  most  serious  for  those  who  suffer 
from  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Exposure  to 
high  Jevels  of  CO  is  associated  with  the 
impairment  of  visual  perception,  work 
capacity,  manual  dexterity,  learning 
ability  and  performance  of  complex 
tasks. " 

m.  Description  of  Action 

Under  the  authority  of  section  231  of 
the  CAA,  EPA  today  is  adopting  ICAO’s 
Jime  1981  NOx  and  CO  emission 
standards  and  ICAO’s  amendments  of 
July  1993,  which  include  a  more 
stringent  NOx  standard  for  the  future 
and  other  test  procedure  changes.  EPA 
is  adoptii^  relations  for  airaraft 
engine  NOx  and  CO  control  for  several 
reasons.  Maintenance  of  the  NAAQS 
requires  that  aircraft  engines  be  subject 
to  a  program  of  control  compatible  with 
their  significance  as  pollution  sources. 
The  development  of  cleaner  gas  turbine 
engine  technology  has  demonstrated  the 
tetdmical  feasibility  at  a  reasonable  cost 
of  the  ICAO  standee  adopted  in  1981 
and  amended  1993.  Aircraft  and  aircraft 
engines  are  international  commodities 
and,  as  such,  are  designed  and 
manufacUued  to  meet  international 
standards.  'Thus,  even  though  the  U.S. 
did  not  adopt  the  ICAO  CO  and  NOx 
standards  in  1982,  engine  manufacturers 
have  continued  to  make  progress  in 
reducing  these  emissions.  Today’s 
action  is  aimed  at  assuring  that  this 
progress  is  not  reversed  in  the  future.  It 
is  important  to  note  that  section  233  of 
the  CAA  vests  authority  to  implement 
emission  standards  for  aircraft  engines 
only  in  EPA.>2  States  are  preempted 
from  taking  independent  action.  'Thus, 
while  many  states  are  implementing 
control  programs  to  reduce  mobile 


“Health  Concenia  and  Air  Quality  iMues:  NOx. 
VOC,  Ozone,  and  Particulate  Matter;  60  FR  45580, 
August  31, 1995. 

■  ■  U.S.  Environmental  Protection  Agency, 
“National  Air  Pollutant  Emission  Trends,”  EPA/  ‘ 
454/R-94/027,  October  1994;  "Air  Quality  Critwia 
for  Carbon  Monoxide,”  EPA/600/S-90/045F, 
October  1991. 

■2CAA  section  233  entitled  “State  Standards  and 
Controls”  states  that  “No  State  or  political 
subdivision  thereof  may  adopt  or  attempt  to  enhxce 
any  standard  respecting  emissions  of  any  air 
pollutant  from  any  aiitxaft  or  engine  thereof  unless 
such  standard  is  identical  to  a  standard  applicable 
to  such  aircraft  under  this  part.” 


source  emissions,  it  is  EPA’s 
responsibility  to  assure  that  a 
comprehensive  emission  control 
program  is  established  for  aircraft 
engines.  In  addition,  the  U.S.  has  an 
obligation  to  be  compatible  with  the 
ICAO  program  if  deemed  appropriate,  as 
discussed  above. 

Today’s  promulgated  emission 
standards  and  test  procedures  apply  to 
commercial  aircraft  engines;  no  general 
aviation  or  military  engines  are  covered 
by  today’s  rule.  The  commercial  aircraft 
engines  subject  to  today’s  rule  are  those 
engines  that  are  either  newly  certified  or 
newly  manufactured  after  the  effective 
date  of  these  regulations.  The  adopted 
emission  standards,  test  procedures,  and 
their  effective  dates  are  described 
below.  For  the  sake  of  consistency  and 
harmonization,  the  effective  dates  below 
for  NOx  standards  are  identical  with 
those  of  the  ICAO  NOx  standards.  EPA 
recognizes  that  these  requirements  are 
not  effective  or  federally  enforceable  for 
engines  produced  prior  to  July  7, 1997. 

A.  CO  Standard 

EPA  adopts  ICAO’s  CO  emission 
standard  for  newly  manufactured 
aircraft  gas  turbine  engines  (turbofan 
and  turbojet  engines)  of  rated  thrust 
greater  than  26.7  kilonewtons  (kN)  as 
follows; 

For  all  engines,  manufactured  on  or 
after  July  7, 1997; 

CO  =  118  grams/ldlonewton  (g/ 
kN)(rated  output). 

This  standard  is  identical  to  the  ICAO 
standard  that  became  effective  in  1986. 
The  CO  emission  standard  does  not 
provide  compliance  lead  time  since  it 
was  adopted  in  1981  and  all  newly 
manufactured  engines  have  met  the 
ICAO  standard  for  many  years. 
According  to  data  available  to  EPA  at 
this  time,  all  applicable  engines  covered 
by  this  promulgated  emission  standard 
currently  meet  this  emission  standard. 

B.  NOx  Standards 

EPA  adopts  ICAO’s  NOx  emission 
standard  for  newly  certified  and  newly 
manufactured  aircraft  gas  turbine 
engines  (turbofan  and  tiubojet  engines) 
of  rated  thrust  greater  than  26.7  kN  with 
compliance  dates  as  follows: 

For  engines  of  a  type  or  model  of 
which  that  date  of  manufacture  of  the 
first  individual  production  model  was 
on  or  before  December  31. 1995  and  for 
which  the  date  of  manufacture  of  the 
individual  engine  was  on  or  before 
December  31. 1999; 


'2U.S.  Environmental  Protection  Agency.  Office 
of  Mobile  Sources.  “Regulatory  Support  Document 
for  Aircraft  Engine  Emissions  Regulations”, 
February  1997. 


NOx  =  (40  -I-  2(rated  pressure  ratio))g/ 
kN(rated  output); 

For  engines  of  a  type  or  model  of 
which  the  date  of  manufacture  of  the 
first  individual  production  model  was 
after  December  31, 1995  or  for  which 
the  date  of  manufacture  of  the 
individual  engine  was  after  December 
31. 1999; 

NOx  =  (32  4-  1.6(rated  pressure  ratio))g/ 
kN(rated  output). 

The  first  NOx  emission  standard 
presented  above  matches  the  ICAO 
standard  that  became  effective  in  1986. 
According  to  available  data,  the  NOx 
emission  standard  for  those  engines 
certified  on  or  before  December  31, 1995 
and  manufactured  on  or  before 
December  31, 1999  is  now  being  met  by 
all  engines  covered  by  this  rulemaking. 
'The  later  NOx  emission  standard  above 
(for  engines  newly  certified  after  1995 
and  newly  manufoctured  after  the  year 
1999)  matches  the  ICAO  1993 
amendments’  20  percent  reduction 
which  becomes  effective  in  the  year 
1996  for  newly  certified  engines  and  in 
the  year  2000  for  newly  manufactiured 
engines.  'There  is  a  four  year  period 
between  when  newly  certified  engines 
must  meet  the  standards  and  when  all 
newly  manufactured  engines  must  meet 
the  standards  to  provide  lead  time  for 
the  production  of  100  percent  compliant 
products.  According  to  available  data, 
the  NOx  standard  for  those  engines 
certified  after  December  31, 1995  or 
manufactured  after  December  31, 1999 
is  met  by  all  but  two  of  the  affected 
aircraft  gas  turbine  engine  models 
(approximately  15  percent  of  the 
market).'^ 

C.  Feasibility  of  NOx  and  CO  Standards 

Section  231(b)  of  the  CAA  states  that 
“Any  regulation  prescribed  imder  this 
section  *  *  *  shall  take  effect  after  such 
period  as  the  Administrator  finds 
necessary  *  *  *  to  permit  the 
development  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period.’’  Accordingly,  the 
Administrator  has  determined  that 
emissions  from  aircraft  and  aircraft 
engines  should  be  reduced  to  the  extent 
practicable  with  present  and  developing 
technology.  The  standards  adopted 
herein  are  not  quantitatively  derived 
from  the  air  qu^ty  impact  discussed 
above  in  section  n  of  today’s  rule,  but 
instead  reflect  EPA’s  judgment  as  to 
what  reduced  emission  levels  are 
currently  practicable  to  achieve  for  gas 


■*U.S.  EnviTonmenUl  Protection  Agency,  Office 
of  Mobile  Sources,  “Regulatory  Support  Document 
for  Aircraft  Engine  Emissioiu  Regul^ons”, 
February  1997. 
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turbine  engines  when  considering  the 
cost  of  compliance  within  the 
implementation  dates  presented  above. 
(See  Regulatory  Support  Docmnent  of 
today’s  rule  for  furdier  discussion  of 
engine  emission  levels.) 

In  the  mid-1980’s,  EPA  was 
concerned  that  the  1986  ICAO  NOx  and 
CO  standards  were  not  justifiable 
because  the  technological  control 
methods  were  still  in  their  infancy  and 
the  air  quality  impact  of  aircraft 
operations  was  not  substantial  enough 
compared  to  other  sources.  Over  the 
yeus  the  aircraft  engine  industry  has 
made  substantial  progress  in  controlling 
gas  turbine  engine  emissions.  EPA  now 
believes  that  the  1986  ICAO  NOx  and 
CO  mnissicm  standards  and  the  1993 
ICAO  amended  standards  moU  be  easily 
met  by  the  aircraft  engine  industry,  as 
discussed  below.  Furdiermore,  the 
importance  of  controlling  aircraft 
emissions  has  grown  in  many  areas  as 
controls  on  other  sources  berome  more 
stringent  and  attainment  of  the 
NAAQS’s  has  still  not  been  achieved. 
Therefore,  it  is  appropriate  to  revisit  the 
U.S.  standards  in  today’s  rule  as 
described  below. 

1.  Feasibility  of  NOx  Standard 

The  two  engine  models  that  are  not 
achieving  the  emission  levels  required 
by  the  later  NOx  standard  (NOx 
standard  which  took  effect  in  1996  for 
newly  certified  engines  and  in  2000  for 
newly  manufactured  engines)  currently 
are  Pratt  and  Whitney’s  jT8D^200  series 
and  Rolls-Royce’s  RB211  series 
(specifically  RB211-524  and  RB211- 
535),  and  both  engine  models  are 
expected  to  still  Iw  in  production  in  the 
year  2000.  These  engines  have  already 
been  targeted  for  mc^fication  by  Pratt 
&  Whitney  and  Rolls-Royce  bas^  upon 
the  ICAO  1993  amendments.  Pratt  and 
Whitney  projects  that  the  )T8D-200s 
(currently  about  9  percent  of  Pratt  & 
Whitney’s  turbofan  engine  market)  will 
meet  the  new  NOx  standard  as  early  as 
1998  by  using  a  new  low-NOx  can- 
anmilar  ccxnbustor  equipped  with 
improved  fuel  nozzles  to  optimize 
mixing,  flame  temperature  and 
residence  time  in  ^e  combustion 
chamber.  In  this  improved  ccunbustor, 
the  airflow  would  faie  reduced  in  the 
primary  combustion  zone  and  axially 
shifted  from  the  dilution  zone  to  the 
secondary  combustion  zcme.  This  action 
would  FMult  in  an  enriched  primary 
combustor  zone  and  a  rapid  secondiary 
combustion  zone  transition  that  would 
reduce  the  formation  of  NOx  by  about 
20  percent,  the  amount  of  emission 
control  needed  to  achieve  the 


standard. (See  Regulatory  Support 
Document  of  this  rule  for  further 
technological  discussion.) 

For  the  RB211  (cvirrently  about  70 
percent  of  Rolls-Royce’s  turbofan  engine 
market),  Rolls-Royce  stated  in  a  January 
3, 1997  letter  to  EPA  that  the  RB211- 
524  (designated  RB211-524G/H-T)  will 
comply  with  the  new  NOx  standard  as 
early  as  mid  1997  and  that  the  RB211- 
535  will  meet  this  NOx  standard  by  late 
1999.*^  RB211  series  engines  comply 
with  ICAO’s  1986  NOx  standard,  but 
these  engines  currently  have  NOx  levels 
that  are  about  20  percent  above  the  new 
NOx  standard.'''  Based  on  the 
information  provided  by  Pratt  and 
Whitney  and  Rolls-Royce,  EPA  believes 
the  compliance  date  of  January  1, 2000 
for  newly  manufactured  engines 
affected  by  this  new  NOx  standard 
provides  adequate  lead  time  for  the 
manufacturers  of  the  two  higher- 
emitting  engines  models  (and 
manufacturers  of  other  new  model 
engines)  to  cost-effectively  develop 
tedmology  to  comply  with  this  new 
NOx  standard.  Moreover,  since  this  new 
NOx  standard  is  an  international 
requirement  which  Pratt  &  Whitney  and 
Rolls-Royce  would  meet  to  market  their 
products,  the  costs  incurred  for 
technological  improvements  made  by 
these  two  manufacturers  to  meet  this 
standard  should  not  necessarily  be 
attributed  to  today’s  regulations.  The 
ICAO  standards  ensure  that  (1)  The 
technology  is  or  will  be  available  and  (2) 
the  costs  of  compliance  will  be  minimal. 
EPA  recognizes  that  the  percentage 
reductions  achieved  are  not  tiivi^,  nor 
are  the  costs  already  incurred  or 
possible  additional  future  costs 
necessary' to  achieve  these  reductions 
inconsequential,  including  certification 
costs.  Nonetheless,  EPA  believes  that 
the  promulgated  regulations  will  not 
impose  any  additional  bxmien  on 
manufacturers  beyond  that  of  the 
current  ICAO  requirements.  (See  section 
V.  of  today’s  rule  for  further  discussion 
of  regulatory  impact). 


U.S.  Environmental  Protection  Agency, 

“Record  of  EPA  Communication  with  Pratt  and 
Whitney  Regarding  EPA’s  Technological  Feasibility 
Assessment  of  the  1993  ICAO  Amei^ed  NOx 
Standards  in  Regards  to  the  )T8I>-200  secies  of 
Aircraft  Engines,"  Memorandum  from  Bryan 
Manning  to  the  docket.  lanuary  19, 1996. 

'*  Rolls-Royce  Aerospace  (koup,  RoDs-Ro]rce’s 
technological  fsasibility  assessment  of  the  1993 
ICAO  NOx  standard  in  regards  to  the  RB211,  Letter 
from  Ashley  ).  Owen  of  Cranbustion  Engineering 
Department  to  Bryan  Manning  of  the  U.S. 
Environmental  Ejection  Agency,  January  3, 1997. 

'^Defense  Research  Agency,  ICAO/CAEP 
Working  (koup  3  (Emissions)— Third  Meeting — 
Bonn.  Germany,  “(kxnbined  Report  of  the 
Ortification  and  Technology  Subgroups,"  June 
1995. 


2.  Feasibility  of  CX)  Standard 

To  meet  the  1986  ICAO  emissions 
standards,  manufacturers  have 
combustors  that  utilize  a  short  (straight 
through)  annular  design,  fuel  atomizers 
using  air  in  some  manner  to  assist  the 
process,  efficient  cooling  configuration, 
low  residence  times,  minimum  jnessure 
drop,  fixed  geometry  air  entry  and  a  fuel 
injector  spacing  approximately  the  same 
as  the  combustor  height.  Such 
combustors  are  designed  to  minimize 
CO,  HC,  NOx.  and  smoke  emissions, 
while  retaining  combustor  performance, 
operability  and  durability  capabilities. 

CO  and  HC  are  products  from  lower 
power  engine  operations,  whereas  NOx 
and  smoke  are  primarily  fiom  high 
power  operation.  CO  and  HC  have  been 
reduced  significantly,  by  improvements 
in  the  foel-air  mixing,  without 
significant  adverse  effects  on  NOx.  The 
trade-offs  between  CO,  HC,  smoke  and 
NOx  emissions  are  now  widely 
un(ierstood  by  manufacturers  and  have 
been  successfully  balanced  to  meet 
ICAO  standards.  Typically,  current 
production  enginea  have  large  margins 
in  comparison  to  the  existing  CO  and 
HC  standards  imposed  by  IC^O,'*  to 
which  EPA’s  promulgate  CX)  and 
current  HC  standard  are  identical. 
Furthermore,  the  new  ICAO  NOx 
standard  to  become  effective  in  1996  for 
newly  certified  engines  and  2000  for 
newly  manufacture  engines  (the  same 
as  being  adopted  by  EPA)  will  ensure 
that  (1)  the  technology  is  or  would  be 
available  to  successfully  balance  CX), 

HC,  and  NOx  emissions  and  (2)  the  cost 
of  compliance  will  be  minimal. 

D.  Amendments  to  Smoke  and  Gaseous 
Emission  Test  and  Measurement 
Procedures,  Compliance  Procedures, 
and  Test  Fuel  Specifications 

1.  Smoke  and  Gaseous  Emission  Test 
and  Measurement  Procedures 

In  today’s  rule,  EPA  incorporates  by 
reference  ICAO’s  1993  amendments  to 
the  test  procedvnes  for  measuring  smoke 
and  gaseous  emissions  (ICAO 
International  Standards  and 
Recommended  Practices  Environmental 
Protection,  Aimex  16,  Volume  11, 


••  International  Coordinating  Council  of 
Aerospace  Industries  Association  (ICCAIA)  stated 
in  a  December  19, 1996  memorandum  to  ^A  in 
regards  to  (X)  emission  levels  of  currant  production 
engines  (as  discussed  above  typically  th^  levels 
are  significantly  louver  than  the  existing  ICAO  CO 
standard),  that  “(mjodero  combustor  efficiencies 
exceed  99.5  percent  at  all  power  conditions, 
including  idle,  and  there  is  little  at  no  potential  for 
further  improvemenL" 

■’DefenM  Research  Agency,  ICAO/CAEP 
Woriung  (koup  3  (Emissions)— Third  Meeting — 
Bonn,  (knnany,  “Combined  Report  of  the 
Certification  and  Technology  Subgroups,"June 
1995. 
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“Aircraft  Engine  Emissions,”  Second 
Edition,  July  1993,  Appendices  2 , 3, 
and  5)  in  40  CFR  87.64  and  87.82. 

ICAO’s  amendments,  which  became 
effective  on  November  11, 1993,  apply 
to  subsonic  (newly  certified  and  newly 
manufactiuad  for  NOx)  and  supersonic 
gas  tvirbine  engines.  These  technical 
changes  will  simplify  the  measurement 
process  and  improve  the  measiuement 
techniques  and  equipment  of  the  test 
procedures  for  smoke  and  gaseous 
emissions.  These  test  proc^ure 
amendments  incorporated  by  reference 
will  become  efiective  on  July  7, 1997. 
These  amendments  include  the 
following:  (1)  Raising  the  temperature 
tolerance  by  ±5  C  degrees  for  sampling 
line  of  smoke  emissions,  (2)  addii^  an 
option  to  install  by-pass  around  the 
volume  meter  in  the  smoke  analysis 
system,  (3)  adding  an  option  to  install 
a  flow  splitter  to  draw  a  higher  sample 
flow  rate  through  the  probe  of  the  smoke 
analysis  system,  (4)  adding  a  test  to 
show  that  a  flow  splitter  does  not 
change  the  smoke  level  in  the  smoke 
analysis  system,  (5)  adding  new  leakage 
and  cleanliness  dieck  procedures  for 
gaseous  emissions  instruments,  (6) 
revising  the  recommended  curve  fitting 
technique  to  relate  emission  indices  to 
combustor  inlet  temperature  for  gaseous 
emissions,  (7)  adding  precautions  for 
performance  specification  accuracy  of 
HC,  CX),  and  carbon  dioxide  (CX)2) 
analyzers  for  gaseous  emiwions,  (8) 
revising  the  performance  specifications 
of  HC,  CO,  and  CO2  analyzers  for 
gaseous  emissions,  (9)  adding  a  check 
on  the  effect  of  oxygen  on  the  CO2 
analyzer  response  for  gaseous 
emissions,  (10)  adding  calibrations  of 
CO  and  CO2  analyzers  for  gaseous 
emissions,  (11)  revising  the  performance 
specifications  of  NOx  analyzers  for 
gaseous  emissions,  (12)  revising  the 
calibration  and  test  gas  specifications 
for  CO,  OO2,  and  NG^  for  gaseous 
emissions,  and  (13)  revising  the 
calculation  of  the  gaseous  emissions 
parameters. 

In  the  1982  final  rule,  EPA 
incorporated  by  reference  the  then- 
existing  ICAO  testing  and  measurement 
procedures  for  aircraft  engine  emissions 
(ICAO  International  Standards  and 
Recommended  Practices  Environmental 
Protection,  Annex  16,  Voliune  11, 
“Aircraft  Engine  Emissions,”  First 
Edition,  June  1981,  Appendices  2,  3, 
and  5  were  incorporate  by  reference  in 
40  CFR  87.64  and  87.82)  in  order  to 
eliminate  confusion  over  minor 
differences  in  procedures  for 
demonstrating  compliance  with  the  U.S. 
and  ICAO  standards.  Also,  in  1982  EPA 
specified  that  “(wlbile  the  U.S.  standard 


for  gaseous  emissions  will  now  apply  to 
HC  only,  it  is  recommended  that  CO  and 
NOx  measiu^ments  be  made  and 
reported  to  the  certificating  authority  as  ’ 
well,  for  information  only.  *  *  *  ” 
Maniifacturers  have  been  voluntarily 
conducting  and  reporting  CO  and  NOx 
measurements  for  twelve  years  in 
accordance  with  EPA’s 
recommendation,  and  FAA  has  certified 
the  test  data  to  ICAO.^  Thus,  formal 
adoption  of  the  ICAO  CO  and  NOx  test 
procedures  requires  no  new  action  by 
manufacturers.  In  addition,  the 
existence  of  ICAO’s  requirements 
ensures  that  the  costs  of  compliance  (as 
well  as  the  air  quality  impact)  with 
these  test  procedures  will  be  minimal. 

2.  Compliance  Procedure  for  Gaseous 
and  Smoke  Emission  Standards 

In  today’s  rule,  EPA  will  also 
incorporate  by  reference  the  ICAO 
compliance  procedure  for  gaseous  and 
smoke  emissions  (ICAO  International 
Standards  and  Recommended  Practices 
Environmental  Protection,  Aimex  16, 
Voliune  n,  “Aircraft  Engine  Emissions,” 
Second  Edition,  July  1993,  Appendix  6) 
in  40  CFR  87.71  and  87.89.  'This  ICAO 
compliance  procediue  applies  to 
subranic  and  supersonic  ^  Uubine 
engines  and  has  been  in  effect  since 
F^niary  18, 1982.  By  incorporating  by 
reference  ICAO’s  Appendix  6,  EPA  is 
today  adopting  this  compliance 
proc^ure  for  gaseous  and  smoke 
emissions  as  an  alternative  to 
certification  testii^  every  engine  for  a 
type  or  model.  This  alternative 
compliance  procedure  incorporated  by 
reference  will  become  effective  on  July 
7, 1997.  This  change  in  the  EPA 
compliance  procedure  will  simplify  and 
reduce  the  testing  burden  of  the 
compliance  process.  According  to 
sectiim  232  of  the  CAA,  the  Secretary  of 
Transportation  (DOT)  has  the  authority 
to  enforce  the  aircraft  emission 
standards  established  by  EPA.^*  On  June 
29, 1995  the  Secretary  (or  more 
specifically  the  Administrator  of  the 
FAA)  incorporated  by  reference  ICAO’s 
Appendix  6  as  an  alternative  for 
demonstrating  comphance  to  the 
gaseous  and  smoke  emissions,  and  thus, 
estabhshed  the  level  of  confidence 
required  for  U.S.  compliance  testing. 
Therefore,  today’s  action  by  EPA  to 
adopt  Appendix  6  as  an  alternative  for 
comphance  procedures  concurs  with 
the  required  level  of  confidence 
estabhshed  by  the  Secretary  for 


^Tliese  meesureinents  have  been  shown  to  meet 
the  existing  ICAO  CO  and  NOx  standards. 

Specifically,  the  FAA  of  the  DOT  is  responsible 
for  enforcnnent  of  the  aircraft  emission  standards 
established  by  EPA. 


certification  testing,  and  thus  it  is  an 
acceptable  means  of  comphance. 

This  comphance  procedvue  is  as 
described  above  an  alternative  method 
of  comphance,  and  thus,  the  use  of  the 
procediue  is  voluntary  for 
manufacturers.  Manufacturers  have 
been  using  this  comphance  procedure  to 
adhere  to  ICAO’s  requirements  since 
1982,  and  more  recently  manufacturers 
have  been  using  it  voluntarily  as  an 
alternative  for  DOT’S  comphance 
regulations.  Thus,  formal  adoption  of 
the  ICAO  comphance  procedure  for 
gaseous  and  smoke  emissions  as  an 
^temative  comphance  procedure 
requires  no  new  action  by 
manufactiuers.  In  additiim,  since  the 
comphance  procedure  is  optional  and 
the  ICAO  requirements  (and  DOTs 
recently  adopted  regulations)  have  been 
in  existence  for  years,  the  cost  (as  well 
as  the  air  quahty  impact)  of  this 
alternative  comphance  procedure  will 
be  ftiinimal. 

3.  Test  Fuel  Specifications 

In  July  1988,  ICAO  amoaded  the  test 
fuel  specifications  which  it  had 
previously  adopted  in  1981. 

Specifically,  the  1988  amendments 
(apply  to  subsonic  and  superscmic  gas 
ti^ine  engines)  broadened  the  ranges  of 
aUowable  test  fhel  naphthalenes 
cxmtent,  hydrogen  content,  viscxisity, 
final  boiling  point  values,  and  aromatics 
cxmtent  and  ^owed  wider  bands  of 
acc»ptabihty. 

In  1982,  ^A  estabhshed  test  fuel 
specific:ations  that  matched  ICAO’s  1981 
test  fuel  specific:ations.  EPA  has  not 
changed  its  test  fuel  specificaticms  since 
1984,  when  EPA  finalized  amendments 
in  response  to  repcxted  difficulties  by 
manufaciurers  in  procniring  fuels 
meeting  the  existing  test  fuel 
sptecific^tions.^  The  1984  EPA 
amendments  broadened  the  ranges  of 
allowable  test  fuel  naphthalenes 
content,  hydrogen  cxmtent,  viscosity, 
and  final  boilii^  point  values.  These 
1984  ciumges  rroulted  in  a  difference  in 
test  fuel  specifications  between  EPA  and 
ICAO  standards.  However  at  that  tune, 
EPA  beheved  ICAO  would  soon  amend 
its  test  fuel  spedficxitions  to  match 
EPA’s  new  specific:ations.  Instead,  since 
the  1984  amendments  by  EPA, 
differences  between  EPA  and  ICAO  fuel 
specificxitions  have  remained,  and 
ICAO’s  1988  amendments  chd  not 
address  the  chsparity.  In  fact,  in  1988 
ICAO  widened  the  range  of  acx»ptable 
fuels  even  further  than  the  1984  EPA 
specific:ations.  As  chscnissed  above,  the 
1988  ICAO  amendments,  whicii  became 
effeciive  on  November  17, 1988, 

n  See  49  FR  25643  (Octobw  18, 1984). 
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broadened  the  ranges  of  allowable  test 
fuel  naphthalenes  content,  hydrogen 
content,  viscosity,  final  boiling  point 
values,  and  aromatics  content  and 
allowed  wider  bands  of  acceptability.  In 
July  1993,  ICAO  amended  its  test  fuel 
specifications  slightly.  These 
specifications,  which  became  effective 
on  November  11, 1993  and  apply  to 
subsonic  and  supersonic  gas  turbine 
engines,  require  aircraft  engine  testing 
fuel  to  have  a  certain  density  instead  of 
a  specific  gravity,  and  changes  the  vmits 
of  net  heat  of  combustion  of  testing  fuel 
from  kilojouleAdlogram  (kJA^g)  to 
megajoule/kilogram  (MJ/k^. 

In  response  to  these  differences,  EPA 
has  once  again  revisited  the  test  fuel 
issue.  For  the  1993  ICAO  amendments 
to  the  specific  gravity  and  net  heat  of 
combustion,  EPA  believes  that  because 
these  two  changes  to  the  ICAO  test  fuel 
specifications  are  merely  changes  to  one 
property’s  description  and  anc^er 
property’s  units,  but  not  changes  to  the 
allowable  range  of  values  for  these 
properties,  EPA  will  adopt  the  1993 
ICAO  changes  from  specific  gravity  to 
density  and  from  kj/l^  to  MjA^g  for  net 
heat  combustion  (see  section  87.61  of 
today’s  regulations).  For  the  remaining 
test  fuel  differences,  each  property  is 
discussed  separately  below.  For 
purposes  of  comparison,  the  ICAO 
specifications  and  U.S.  commercial  Jet 
fuel  characteristics  of  interest  are 
presented  below  in  Table  1.  Smrvey  data 
on  jet  fuels  conducted  by  the  National 
Institute  for  Petroleum  and  Energy 
Research  (NlPEk)  indicates  that  the 
aromatics  content  and  kinematic 


viscosity  of  current  U.S.  commercial  jet 
fuels  found  in-use  have  values  which 
overlap  with  the  ICAO  test  fuel 
specifications.^  *1110  ICAO  aromatics 
content  specification  has  a  higher 
maximum  limit  than  the  ciurrent  U.S. 
specification.  Since  fuels  with  higher 
aromatics  content  generally  are  more 
severe  for  emissions  testing  purposes, 
adopting  the  ICAO  aromatics  content 
spe^cation  would  not  adversely  affect 
in-use  emissions.  Lowering  the 
kinematic  viscosity  minimum  limit 
would  also  not  affect  emissions  because 
it  would  only  have  an  effect  on  the  cold¬ 
starting  operation  of  aircraft  engines 
(not  idle,  landing-take-off,  or  cruise 
operations)  due  to  the  manner  in  which 
aircraft  engines  function,  and  the 
starting  operation  is  not  measured  in  the 
emissions  test  procedtires.  Thus  for 
aromatic  content  and  kinematic 
viscosity  where  differences  existed  in 
the  past,  not  only  are  the  current  U.S. 
commercial  jet  friels  adequately  similar 
to  the  ICAO  specifications,  but  the  ICAO 
specifications  would  not  adversely 
affect  in-use  emissions;  therefore.  EPA 
will  adopt  these  ICAO  specifications  for 
the  purpose  of  certification  emission 
testing. 

The  NIPER  survey  data  shows  that 
U.S.  jet  fuel  distillation  temperatures 
closely  track  EPA  and  ICAO 
requirements  but  that  the  ICAO 
specification  allows  a  5  "C  lower  10 
percent  boiling  point  and  final  boiling 
point.  However,  adopting  the  ICAO 
specification  for  distillation  temperature 
at  10  percent  and  final  boiling  points, 
which  has  a  lower  Tninimum  limit  than 


the  current  U.S.  specification,  would 
have  no  discernible  effect  on  emissions. 
In  addition,  similar  to  aromatics 
content,  the  ICAO  naphthalenes  content 
specification  has  a  higher  maximum 
limit  than  the  cvurent  U.S.  specification. 
Since  fuels  with  a  higher  napthcdenes 
content  are  more  severe  for  emission 
testing  purposes,  adopting  the  ICAO 
naphthalenes  content  specification 
would  not  adversely  affect  in-use 
emissions.  For  hydrogen  content, 
adopting  the  ICAO  specification,  which 
has  a  0.1  mass  percent  higher  maximum 
limit,  would  be  a  minor  change  that 
would  have  no  effect  on  emissions. 
Since  distillation  temperatiue, 
naphthalenes  content,  and  hydrogen 
content  have  no  adverse  effect  on  in-use 
emissions,  EPA  will  adopt  the  ICAO 
specifications  for  the  purpose  of 
certification  emission  testing.  Moreover, 
the  ICAO  agreements  to  adopt  today’s 
NOx  standards  were  based  on  these  test 
fuel  specifications.  If  EPA  does  not 
adopt  these  test  fuel  specifications,  the 
U.S.  NOx  standards  would  not  be 
entirely  consistent  with  ICAO 
standmds. 

In  addition,  \mless  specified 
otherwise  in  the  above  discussion  for 
test  fuel  specifications  or  in  the 
accompanying  test  fuel  regulations  for 
this  section  (see  87.61  of  the 
regulations),  manufacturers  should 
comply  with  the  latest  version  of  the 
aviation  fuel  specifications  from  the 
American  Society  for  Testing  and 
Materials  (ASTM).** 


Table  1.— Comparison  of  U.S.  Jet  Fuel  Characteristics  to  Current  Differences  Between  EPA  and  ICAO 

Test  Fuel  Specifications 


Property 

EPA 

ICAO 

Jel-A  NIPER 
1995 

Jet-A  NIPER 
1994 

Jet^  NIPER 
1993 

JetA 

astm 

spec. 

ASTM 

test 

method 

ASTM  method 
reproducfollty 

DisMtatton.  *C: 

10%  Bo«ng  Point 

Final  Boing  PL _ 

Aromatics,  vol.  % . 

160-201 

155-201  _ 

-s«c . 

161.7-196J  ._ 

161.1-201.7  ... 

167.8-197.2  ... 

<205 

D86 

3.012.63  *S' 
10.5  *0 
2.5-3.0vol% 
0.11  vol% 

0.18  wt% 

0.16  wt% 

-0.86  wt%* 
0.7%  of  mean 

240-285 

235-285 _ 

-5«C  _ 

<300 

15-20  „  _ 

15-23  ™ 

-3vol% 

iX.9AA 

13.7-22.6 _ 

9.5-23.3 _ 

<22* 

D1319 

D1840 

D1018 

D3343 

□5291 

D445 

NgpNhotenea,  vot% _ 

1.0-3.0  .  „ 

1.0-3.5 .  . 

-0.5  vol%  ~  ... 

n.<>-9SS 

!  0.1-2.70 _ 

0.2-2.96 _ 

<3.0 

13.4-14.0  .. 

13.4-14.1  ._ 

;  —0.1  mass% ....- 

Kinemslic  ViacosRy  9 
-20  *0,  mm^isec. 

4.0-6.5  . 

2.5-6.5 _ i 

1 

j  -1.5  mm?/sec 

3.70-7.7 _ 

1.4-6.8 

<8.0 

1 _ i _ 

j  3.3-7.0  .  . 

*  S  is  the  ararags  stops  of  dMaMion  Ine. 

‘Aromefto  content  of  up  to  25  vol%  aMowed  by  agreement  between  vendor  and  purchaser. 
*RepfxxtuctoWy  given  as  the  square  root  of  the  mean  valus  times  0.2314. 


"Natirmal  Institute  for  Pslieleuni  and  Energy  **ASTM.  “Standard  Specification  for  Aviation 

Research  (NIPER),  "Aviation  Turbine  Fuels.  1995”,  Turbine'  Fuela,”  D1655. 

Cheryl  L.  Didcaon  and  Gene  P.  Sturm,  fr..  March 
1996,  NIFER-194  PPS  96/2. 
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E.  Engines  “Designed  for  Applications 
That  Otherwise  Would  Have  Been 
Fulfilled  by  Turbojet  and  Turbofan 
Engines" 

In  July  1993  ICAO  amended  the 
applicability  of  its  regulations  for 
subsonic  turbojet  and  tuibofan  engines 
to  include  *****  migines  designed  for 
applications  that  otherwise  would  have 
bwn  fulfilled  by  turbojet  and  turbofan 
engines.”  This  ICAO  provision  evolved 
fiom  recent  industry  developmental 
work  performed  on  propfan,  imducted 
fan,  and  advanced  ducted  propfan 
(ADP)  engines.  The  propfan  or  rmducted 
fan  engines  can  be  thought  of  as  either 
an  advanced  version  of  the  turboprop 
having  a  propeller  capable  of  very  high 
mach  numbers  or  a  turbofan  with  an 
extremely  high  effective  bypass  ratio. 
This  high  bypass  ratio  decreases  fuel 
consumption  and  thus  has  a  higher 
propulsion  efficiency.  Propfan  engines 
have  blades  that  are  thin  and  swept  back 
to  increase  their  capability  to  withstand 
relative  velocities.  “ 

Pratt  and  Whitney’s  advanced  ducted 
prop  (ADP)  is  an  example  of  a  propfan. 
The  ADP  offers  significantly  reduced 
fuel  consumption,  low  noise,  and  low 
emissions  compared  to  high-bypass 
ratio  turbofans.  The  ADP  has  these 
characteristics  through  the  use  of  a 
special  fan  drive  system  allowing  for  a 
lower  fan  tip  speed  and  slower  exhaust 
gas  velocities.  Both  the  fan  tip  speed 
and  the  exhaust  gas  velocity  are  major 
sources  of  inefficiency  in  a  tvirbine 
engine.  “ 

mtoday’s  rule,  EPA  will  apply  its 
regulatory  provisions  for  sul^nic 
tvu^Jet  and  turbofan  engines  to  include 
these  new  applications.  To  meet  public 
health  and  welfare  protection 
requirements  of  section  231  of  the  CAA, 
EPA  must  ensure  that,  if  any  of  these 
technologies  become  conunercially 
viable,  their  emissions  will  be  regulated, 
given  that  these  new  engines  would 
contribute  to  overall  aircraft  emissions. 
Currently,  none  of  these  developmental 
engines  have  been  certified,  but  if  they 
certify  in  the  future,  they  will  be 
covei^  by  the  requirements  that  apply 
to  turbojet  and  turbofan  engines.  (See 
the  Regulatory  Support  Document  for 
further  discussion  of  these  engine 
applications.)  It  is  EPA’s  understanding 
that  the  development  of  the  propfan  and 
imducted  fan  engines  has  not  bmn 
active  recently,  but  the  development  of 
the  ADP  i^  ongoing.  These  engines  will 


^U.S.  Environmental  Protection  Agency. 
"Regulatory  Support  Document  for  Aircraft  Engine 
Emissions  Regulations,”  Frtiruary  1997. 

^  U.S.  Environmental  Protection  Agency, 
“Regulatory  Support  Document  for  Aircraft  Engirte 
Emissions  Regulations,”  Frtruary  1997. 


need  to  cmnply  with  ICAO’s  1993 
amendments  if  produced,  and  thus, 
ICAO’s  standard  will  ensure  that  if 
these  applications  were  developed  they 
will  have  the  technology  to  meet  today’s 
promulgated  standards.  ”  In  addition, 
the  existence  of  ICAO’s  1993  standards 
ensures  that  the  cost  of  compliance  (as 
well  as  the  air  quality  impact)  of  today’s 
promulgated  requirements  to  include 
these  new  engine  applications  will  be 
minimal. 

F.  Correction  to  the  Exponent  for  Rated 
Output  in  the  Equation  of  the  Smoix 
Number  for  New  Aircraft  Turboprop 
Engines 

Because  of  an  editorial  error,  the 
exponent  for  rated  output  in  the 
equation  of  the  smoke  number  for  new 
aircraft  turboprop  engines  was 
incorrectly  specified  as  -168  (see  section 
87.31(e)(3)  of  the  regulations).  For  this 
smoke  number  equation  in  section 
87.31(e)(3)  of  the  regulations,  EPA  today 
corrects  the  exponent  value  for  rated 
output  to  -0.168. 

IV.  Coordination  With  FAA 

The  requirements  contained  in  the 
notice  are  being  adopted  after 
consultation  with  the  Secretary  of 
Transportation  in  order  to  assure 
appropriate  consideration  of  aircraft 
s^ety.  Under  section  232  of  the  CAA, 
the  Secretary  of  Transportation  (DOT), 
has  the  responsibility  to  enforce  the 
aircraft  emission  standards  established 
by  EPA  under  section  231.  “  In 
addition,  section  231(b)  of  the  CAA 
states  that  “[a]ny  regulation  prescribed 
under  this  section  *  *  *  shall  take 
effect  (after  consultation  with  the 
Secretary  of  Transportation)  to  permit 
the  development  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
*  *  As  in  past  rulemakings  and 
pursuant  to  the  above  referenced 
sections  of  the  CAA,  EPA  has 
coordinated  with  the  Federal  Aviation 
Administration  (FAA)  of  the  DOT 
during  the  process  of  formulating  the 
promulgate  emission  standards  and 


”  Although  ICAO  raquiraments  in  Annex  16. 
Volume  n  apply  to  such  applications,  specifically 
certifying  propfon,  unduct^  Csn.  and/or  advened 
ducted  piopfm  applicatiems  may  require  variations 
to  the  test  procedures  specified  by  ICAO  in  Annex 
16,  Volume  0.  Thus,  prior  to  certifying  these  engine 
applications  as  gas  tii^ine  engines,  the  test 
procedure  variations  would  need  to  be  wmked  out 
by  ICAO.  Due  to  the  international  nature  of  the 
aviation  industry,  this  work  would  best  be 
performed  through  a  nvorking  group  of  the  ICAO 
Conunittee  on  Aviation  Environmental  Protection 
(CAEP). 

^Specifically,  the  FAA  of  the  DOT  has  the 
responsibility  to  enforce  the  aircraft  emission 
standards  established  by  EPA. 


test  procedures  for  aircraft  engiiie 
emissions  set  forth  here. 

Mexeover,  FAA  is  the  official  U.S. 
delegate  to  ICAO.  FAA  agreed  to  the 
1993  amendments  at  ICAO’s  Second 
Meeting  of  the  Committee  on  Aviation 
Environmental  Protection  (CAEP  II)  ^ 
after  advisement  from  EPA.  After  CAEP 
n,  FAA  then  notified  EPA  of  the 
detailed  revisions  to  the  ICAO 
Standards  and  Recommended  Practices 
for  Aircraft  Engine  Emissions  to  be 
incorporated  by  EPA  in  its  aircraft 
engine  emissions  regulations  (if  EPA 
chooses  to  take  such  action).  ^  FAA  was 
a  member  of  two  CAEP  ID  subgroups 
(among  others), Economic  and 
Analysis  Sub^up  and  the  Certification 
and  Technology  Subgroup,  which  both 
included  projections  of  technology  and 
cost  considerations  of  the  ICAO 
standards  adopted  in  1993  in  separate 
CAEP  in  reports  respectively.  The 
reports  were  entitled,  “ICAO  CAEP 
Woridng  Group  3  (Emissions) — 
Combined  Report  of  the  Certification 
and  Technology  Subgroups”  and  “ICAO 
CAEP  Woridng  Group  4,  Coordination 
and  Economic  Analysis,  Final  Report  of 
the  Economic  Analysis  Subgroup” 
(Bonn,  Germany,  June  1995).  Th^ 
reports  were  a  source  for  EPA’s 
projections  of  the  technology  and  cost 
considerations  for  compliance  with 
today’s  action,  and  they  serve  as  another 
form  of  consultation  with  the  DOT. 

In  addition,  as  discussed  above,  FAA 
will  have  the  responsibility  to  enforce 
today’s  promulgated  requirements.  As  a 
part  of  its  compliance  responsibilities, 
FAA  conducts  the  emission  tests  or 
delegates  that  responsibility  to  the 
'engine  manufacturer,  whic^  is  then 
monitored  by  the  FAA.  Since  the  FAA 
does  not  have  the  resources  or  the 
funding  to  test  engines  themselves,  FAA 
selects  engineers  at  each  plant  to  serve 
as  representatives  (called  designated 
engineering  representatives  (I^Rs))  for 
the  FAA  while  the  manufacturer 
performs  the  test  procedures.  DERs’ 
responsibilities  include  evaluating  the 
test  plan,  the  test  engine,  the  test 
equipment,  and  the  final  testing  report 
sent  to  FAA.  DERs’  responsibilities  are 
determined  by  the  FAA  and  today’s  rule 
will  not  affect  their  duties. 


^The  Second  Meeting  of  CAEP  (CAEP  II) 
occurred  in  Montreal,  Quebec  from  Deewnber  2 
through  13  in  1991. 

”U.S.  Department  of  Transportation.  Federal 
Aviation  Administration,  Revisions  to  the  ICAO 
standards  and  recommended  practices  for  aircraft 
engine  emissions.  Letter  frtxn  Nicholas  P.  Krull  to 
Richard  Wilson  of  the  U.S.  Environmental 
Protection  Agency,  August  27, 1993. 

SI  The  Third  Meeting  of  CAEP  (CAEP  ID)  occurred 
in  Montreal,  Quebec  from  December  5  through  15 
in  1995. 
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V.  Regulatory  Impacts 

Aircraft  engines  are  international 
commodities,  and  thus,  they  are 
designed  to  meet  international 
standards.  Today’s  rule  will  have  the 
benefit  of  estabUshing  consistency 
between  U.S.  and  international  emission 
standards  and  test  procedures.  Thus,  an 
emission  certification  test  which  meets 
U.S.  requirements  will  also  be 
apphcable  to  all  ICAO  requirements.  As 
discussed  above,  all  engines  covered  by 
today’s  federal  standards  already  meet 
the  standards  or  will  meet  them  by  the 
standards’  efiective  dates.  EPA  knows  of 
only  2  engine  types  that  do  not 
currently  meet  all  of  the  standards.  Pratt 
&  Whitney  and  Rolls-Royce,  the 
manufacturers  of  these  two  engine 
types,  are  already  developing  improved 
technology  in  response  to  the  ICAO 
standards  that  match  the  standards 
adopted  here,  and  EPA  does  not  believe 
that  the  costs  incurred  by  the  aircraft 
industry  as  a  result  of  the  existing  ICAO 
standard  should  be  attributed  to 
today’s  regulations.  Also,  the  test  data 
necessary  to  determine  compUance  are 
already  collected  by  manufacturers 
during  current  engine  certification  tests. 
Therefore,  EPA  beUeves  that  the 
promulgated  regulations  will  impose  no 
additional  burden  on  manufacturers. 

'The  existence  of  ICAO’s  requirements 
results  in  minimal  cost  as  well  as  air 
quality  benefits  from  today’s 
promulgated  requirements.  Since 
aircraft  and  aircraft  engines  are 
international  commodities,  there  is 
some  commercial  benefit  to  consistency 
between  U.S.  and  international  emission 
standards  and  control  program 
requirements  (i.e.,  easier  to  qualify 
products  for  international  markets  since 
J^AA  can  cmtify  engines  for  ICAO 
compliance).  While  not  a  regulatory 
imp^  per  se,  EPA  adoption  of  the 
ICAO  standards  and  related 
requirements/test  procedures  meets  our 
treaty  obligations  and  strengthcQis  the 
U.S.  position  in  future  ICAO/CAEP 
processes  related  to  emission  standards. 

VL  Public  Participation 

The  Agency  is  pubUshing  this  action 
as  a  direct  final  rule  because  it  views  the 
provisions  of  today’s  action  as  non- 
controversial,  and  based  on  outreach 
efforts  with  all  affected  parties,  EPA 
anticipates  no  adverse  or  critical 
conunents.  'The  existence  of  ICAO’s 
requirements  ensures  that  the 
promulgated  regulations  impose  no 
additional  burden  on  manufacturers. 
Aircraft  engine  manufacturers  have 
indicated  that  they  will  not  be  adversely 
affected  by  this  direct  final  rule,  and 
thus,  the  Agency  expects  no  adverse 


comments  for  those  manufacturers. 
Similarly,  the  Agency  does  not  expect 
adverse  comments  frrom  the 
enviroiunental  community  or  state  and 
locad  govenunents,  since  die 
environmental  impact  is  at  least 
directionally  positive. 

This  action  will  become  effective  July 
7, 1997.  If  the  Agency  receives  adverse 
comments  by  June  9, 1997,  EPA  will 
publish  a  subsequent  Federal  Register 
document  withdrawing  this  rule.  In  the 
advent  that  adverse  or  critical  comments 
are  received,  EPA  is  also  pubUshing  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  a  separate  action  today  (found  in  the 
Proposed  Rule  section  of  this  Federal 
Register),  which  proposes  the  same  rule 
chmges  contained  in  this  direct  final 
rule.  Any  adverse  comments  received  by 
the  date  Usted  above  will  be  addressed 
in  a  subsequent  final  rule.  EPA  wiU  not 
institute  a  second  comment  period  on 
^his  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  puhUc  is  advised  that  this 
action  wiU  be  effective  July  7, 1997. 

Nonetheless,  if  pubUc  comments  are 
to  be  submitted,  the  Agency  requests 
wherever  appUcable,  6^  supporting 
data  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  especiaUy  encouraged 
to  provide  specific  suggestions  for  any 
chamges  to  any  aspect  of  the  regulations 
that  they  beUeve  need  to  be  modified  or 
improv^.  All  comments  should  be 
diiWfted  to  EPA  Air  Docket,  Docket  No. 
A-94-66  (See  ADDRESSES). 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  finm  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  “Confidential  Business 
Informatioh.’’  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above  (See  ADDRESSES),  and  not  to  the 
public  docket,  to  ensiure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 

If  no  claim  of  confidentiaUty 
accompanies  the  submission  when  it  is 
receiv^  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Vn.  Statutory  Authority 

The  statutory  authority  for  today’s 
rule  is  provided  by  sections  231  and 
301(a)  of  the  Clean  Air  Act,  as  amended, 
42  U.S.Q  7571  and  7601.  See  section  11. 


of  today’s  rule  for  disciission  of  how 
EPA  meets  the  CAA’s  statutory 
requirements. 

Vin.  Administrative  Designation  and 
Regulatory  Anal3rsis 

Under  Executive  Order  12866,  58  FR 
51735  (Oct.  4, 1993),  the  Agency  must 
determine  whether  this  regulatory 
action  is  “significant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 

The  order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materi^y  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  prioritiesror  the  principles 
set  forth  in  die  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  direct  final  rule  is  not  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  Order  and  is  therefore 
not  subject  to  OMB  review.  As  a  result 
of  the  ICAO  standards,  all  aircraft 
engines  covered  by  today’s  direct  final 
rule  already  meet  the  standards  or  will 
do  so  by  the  time  the  standards  go  into 
effect.  'Ihus,  the  aimual  effect  on  the 
economy  of  today’s  promulgated 
standards  will  be  minimal,  and  none  of 
the  other  thresholds  identified  in  the 
executive  order  will  be  triggered  by  this 
action. 

IX.  Cmnpliance  With  Regulatory 
Flexibility  Act 

Hie  Regulatory  Flexibility  Act  (RFA) 

5  U.S.C.  601-602,  requires  that  federal 
agencies  examine  the  effects  of  their 
regulations  on  small  entities.  'The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996 
amended  those  requirements.  The 
SBREFA  requires  an  agency  to  prepare 
a  Regulatory  Flexibility  Analysis  in 
conjunction  with  the  rulemal^g,  unless 
the  agency  head  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substmtial  niunber  of  small 
entities.  Pursuant  to  section  605(b)  of 
the  RFA  as  amended  by  SBREFA,  EPA 
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has  determined  that  it  is  not  necessary 
to  prepare  a  regulatory  flexibility 
analysis  in  connection  with  this  direct 
final  rule.  EPA  has  also  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sn^  entities.  Because  of  the 
limited  classes  of  aircraft  engines  to 
which  today’s  regulations  apply,  no 
small  entities  are  affected. 

X.  Sulnnission  to  Congress  and  the 
Genoral  Accounting  Office 

Under  S  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
^iforcement  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  the  pubUcation  of  the 
rule  in  today’s  Federal  Register.  This 
rule  is  not  a  “major  rule’’  as  defined  by 
5  U.S.C  804(2). 

XI.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  inqluding  a  cost-benefit 
{malysis,  for  proposed  and  final  rules 
with  “Feder^  mandates’’  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  bu^ensome  alternative 
that  achieves  the  objectives  of  the  rule. 
'The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  wnahling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 


the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovemment^  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  d^ermined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditure  of  $100 
million  or  more  for  State,  locd,  or  tribal 
govOTnments,  in  the  aggregate  or  the 
private  sector  in  any  one  year.  As  a 
result  of  the  ICAO  standards,  all  aircraft 
engines  covered  by  today’s  rule  already 
meet  the  promulgated  standards  or  will 
do  so  by  flie  time  the  standards  will  go 
into  effect.  Thus,  the  immm]  effect  on 
the  economy  of  today’s  promulgated 
standards  will  be  minimal,  'Thus, 
today’s  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Xn.  PaperwiHk  Rediicticm  Act 

This  rule  does  not  itself  impose  any 
reporting  or  recordkeeping 
requirements.  Any  reporting  and 
recordkeeping  requirements  associated 
with  these  standards  will  be  defined  by 
the  Secretary  of  Transportation  in 
enforcement  regulations  issued  later 
under  the  provisions  of  section  232  of 
the  Clean  Air  Act.  Since  most  if  not  all 
manufacturars  already  measure  CO  and 
NOx  and  report  the  rwults  to  the  FAA, 
any  additional  reporting  and  record 
keeping  requirements  associated  with 
FAA  enforcement  of  these  regulations 
are  likely  to  be  very  small. 

List  (^Subjects  in  40  CFR  Part  87 

Environmental  protection. 
Incorporation  by  reference.  Aircraft 
engines. 

Dated:  April  29. 1997. 

Carol  M.  Browner, 

Administrator. 

40  CFR  Part  87  is  amended  as  follows: 

PART  87-OONTROL  OF  AIR 
POLLUTION  FROM  AIRCRAFT  AND 
AIRCRAFT  ENGINES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authmlty:  Secs.  231,  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C  7571,  7601(a)). 

Subpart  A— General  Provisions 

2.  Section  87.1  is  amended  by  revising 
the  definition  of  "Class  TF’’  in 
paragraph  (a)  to  r«id  as  follows: 

§87.1  Definitions. 

(a)*  *  * 

Class  TF  means  all  turbofan  or 
turbojet  aircraft  engines  or  aircraft 
engines  designed  for  applications  that 


otherwise  would  have  been  fulfilled  by 
turbojet  and  tiubofan  engines  except 
engines  of  class  T3,  T8,  and  'TSS. 

*  •  *  •  • 

3.  Section  87.2  is  amended  by  adding 
the  following  abbreviations  in 
alphabetical  order  to  read  as  follows: 

§87.2  AbbrevlaAions. 

*  *  *  ft  * 

OO  Caibon  Monoxide* 

ft  ft  ft  ft  ft 

NOx  Oxides  of  nitrogen. 

ft  ft  ft  ft  ft 

Subpsrt  C— Exhaust  Emissions  (New 
Aircraft  Gas  Turbina  Engines) 

4.  Section  87.21  is  amended  by 
revising  the  paragraphs  (d),  (d)(1),  and 
(e)(3)  to  read  as  follows: 

§87.21  Standards  for  exheuet  emissions. 

ft  ft  ft  ft  ft 

(d)  Gaseous  exhaust  emissions  from 
each  new  commercial  aircraft  gas 
turbine  engine  diall  not  exceed: 

(1)  Clas^  'TF,  T3,  T8  engines  greater 
than  26.7  kilonewtons  rated  output: 

(1)  Engines  manufactured  on  or  after 
January  1, 1984: 

Hydrocarbmis:  19.6  grams/ldlonewton 
rO. 

(ii)  Engines  manufrictmed  on  or  after 
July  7, 1997. 

Carbon  Monoxide:  118  grams/ 
Idlonewton  lO. 

(iii)  Engines  of  a  type  or  model  of 
which  the  date  of  manufacture  of  the 
first  individual  production  model  was 
on  or  before  Deramber  31, 1995  and  for 
which  the  date  of  manufacture  of  the 
individual  engine  was  on  or  before 
December  31, 1999. 

Oxides  of  Nitrogen:  (40  -i-  2(rPR))  grams/ 
Idlonewtons  rO. 

(iv)  Engines  of  a  type  or  model  of 
whic^  the  date  of  manufacture  of  the 
first  individual  production  model  was 
after  December  31, 1995  or  for  which 
the  date  of  manufactiue  of  the 
individual  engine  was  after  December 
31, 1999: 

Oxides  of  Nitrogen:  (32  +  1.6(rPR)) 
grams/ldlonewtons  lO. 

(v)  'The  emission  standards  prescribed 
in  paragraphs  (d)(1)  (iii)  and  (iv)  of  this 
section  apply  as  prescribed  beginning 
July  7, 1997. 

(2)  Class  'TSS:  Engines  manufactured 
on  or  after  Janiiary  1, 1984: 
Hydrocarbons=140(0.92)  grams/ 

kilonewtons  rO. 

(e) *  •  * 

(3)  Class  TP  of  rated  output  equal  to 
or  greater  than  1,000  kilowatts 
manufactured  on  or  after  January  1, 
1984: 
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SN=187(ro)  -o  >“  (ro  is  in  kilowatts) 


Subpart  Q— Test  Procedures  for 
Engirte  Exhaust  Gaseous  Emissions 
(Aircraft  and  Aircraft  Gas  Turbine 
Engines) 

5.  Section  87.60  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$87.60  Introduction. 
***** 

(c)  The  exhaust  emission  test  is 
designed  to  measure  hydrocarbons, 
carbon  monoxide,  carbon  dioxide,  and 
oxides  of  nitrogen  concentrations,  and 
to  determine  mass  emissions  through 
calculations  during  a  simulated  aircraft 
landiiig-takeoff  cy^e  (LTO).  The  LTD 
cycle  is  based  on  time  in  mode  data 
during  high  activity  periods  at  major 
airports.  The  test  for  propulsion  engines 
consists  of  at  least  the  following  four 
modes  of  engine  operation:  taxi/idle, 
takeoff,  climbout,  and  approach.  The 
mass  emission  for  the  mr^es  are 
combined  to  yield  the  reported  values. 
***** 

6.  Section  87.61  is  revised  to  read  as 
follows: 

$87.61  Turbine  fuel  specifications. 

For  exhaust  emission  testing,  fuel 
meeting  the  specifications  listed  in  this 
section  shall  be  used.  Additives  used  for 
the  purpose  of  smoke  suppression  (such 
as  organometallic  compoimds)  shall  not 
be  present. 

Property  aitd  Allowable  Range  of  Vcdues 

Density  kg/m^  at  15  °C:  780-820. 

Distillation  temperature,  X:  10% 
boiling  point,  155—201;  final  boiling 
point,  235-285. 

Net  heat  of  combustion,  M)/kg:  42.86- 
43.50. 

Aromatics,  volume  %:  15-23. 

Naphthalenes,  volume  %:  1.0-3.5. 

Smoke  point,  rrun:  20-28. 

Hydrogen,  mass  %:  13.4-14.1. 

Sulfur,  mass  %:  less  than  0.3%. 

Kinematic  viscosity  at  —  20  X, 
mmVs:  2.5-6.5. 

7.  Section  87.62  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$87.62  Test  procedure  (propulsion 
engines). 

(a)*  *  * 

(2)  The  taxi/idle  operating  modes 
shall  be  carried  out  at  a  power  setting 
of  7%  rated  thrust  imless  the  Secretary 
determines  that  the  unique 
characteristics  of  an  engine  model 
imdergoing  certification  testing  at  7% 
woiild  res^t  in  substantially  different 
HC  and  CO  emissions  than  if  the  engine 
model  were  tested  at  the  manufacturers 


recommended  idle  power  setting.  In 
such  cases  the  Secretary  shall  specify  an 
alternative  test  condition. 

***** 

8.  Section  87.64  is  revised  to  read  as 
follows: 

$87.64  Sampling  and  analytical 
procedures  for  measuring  gaseous  exhaust 
emiaslona. 

The  system  and  procediues  for 
sampling  and  measurement  of  gaseous 
emissions  shall  be  as  specified  by 
Appendices  3  and  5  to  International 
Civd  Aviation  Organization  (ICAO) 
Annex  16,  Environmental  Protection, 
Volume  n.  Aircraft  Engine  Emissions, 
Second  Edition,  July  1993,  which  are 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Roister. 
Frequent  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR,  401  M  Street,  Southwest. 
Washington,  1X3  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington  DC.  Copies  of  this 
document  can  be  obtained  fiom  the 
International  Civil  Aviation 
Organization  (ICAO),  Dociunent  Sales 
Unit.  P.O.  Box  400,  Succursale:  Place  de 
L’ Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400, 
Montreal,  Quebec,  Canada  H3A  2R2. 

9.  Section  87.71  is  revised  to  read  as 
follows: 

$87.71  Compliance  with  gaseous 
emission  standards. 

Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonewton/ 
thrust/cycle  or  gruns/kilowatt/cycle  as 
calculati^  in  §  87.64  with  the  applicable 
emission  standard  imder  this  part.  An 
acceptable  alternative  to  testing  every 
engine  is  described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16, 
Environmental  Protection,  Voliune  n. 
Aircraft  Engine  Emissions,  Second 
Edition,  July  1993,  which  is 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 


Frequent ’Ganges  tue  not'anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR,  401  M  Street,  Southwest, 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC.  Copies  of  this 
document  can  be  obtained  from  the 
International  Qvil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  P.O.  Box  400,  Succursale:  Place  de 
L’Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400, 
Montreal,  Quebec.  Canada  H3A  2R2. 
Other  methods  of  demonstrating 
compliance  may  be  approved  by  the 
Secretary  with  the  concurrence  of  the 
Administrator. 

10.  Section  87.82  is  revised  to  read  as 
follows: 

$87.82  Sampling  and  analytical 
procedures  for  measuring  smoke  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  as  specified  by 
Appendix  2  to  International  Qvil 
Aviation  Organization  (ICAO)  Annex 
16,  Voliune  11,  Environmental 
Protection,  Aircraft  Engine  Emissions, 
Second  Edition,  July  1993,  which  are 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  lliese 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Frequent  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR,  401  M  Street,  Southwest, 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  of  this 
document  can  be  obtained  fiom  the 
International  Qvil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  P.O.  Box  400,  Succursale:  Place  de 
L’Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400, 
Montreal,  Quebec,  Canada  H3A  2R2. 

11.  Section  87.89  is  revised  to  read  as 
follows: 

$  87.89  Compliance  with  smoke  emission 
standards. 

Compliance  with  each  smoke 
emission  standard  shall  be  determined 
by  comparing  the  plot  of  SN  as  a 
function  of  power  setting  with  the 
applicable  emission  standard  under  this 
part.  The  SN  at  every  power  setting 
must  be  such  that  there  is  a  high  degree 
of  confidence  that  the  standard  will  not 
be  exceeded  by  any  engine  of  the  model 
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being  tested.  An  acceptable  alternative 
to  testing  every  engine  is  described  in 
Appendix  6  to  International  Qvil 
Aviation  Oganizaticni  (ICAO)  Aimex 
16,  Environmental  Protection,  Volume 
n.  Aircraft  Engine  Emissions,  Second 
Edition,  July  1993,  which  is 
incorporated  herein  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Registn'. 
Frequent  changes  are  not  anticipated. 
Copies  may  be  inspected  at  U.S.  EPA, 
OAR,  401  M  Street,  Southwest, 
Washington,  DC  20460,  m  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  of  this 
document  can  be  obtained  from  the 
international  Civil  Aviation 
Organization  (ICAO),  Document  Sales 
Unit,  P.O.  Box  400,  Succursale:  Place  de 
L’ Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Suite  400, 
Montreal,  Quebec,  Canada  H3A  2^. 

(FR  Doc.  97-11676  Piled  5-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  87 

[AMS-FRL-8821-2] 

RIN  2060-AF50 

Control  of  Air  Pollution  From  Aircraft 
and  Aircraft  Engines;  Emission 
Standards  and  Test  Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  rulemaking  proposes  to 
amend  the  existing  United  States 
regulations  governing  the  exhaust 
emissions  horn  new  commercial  aircraft 
gas  tiuhine  engines.  Under  the  authority 
of  section  231  of  the  Clean  Air  Act 
(CAA),  the  Enviromnental  Protection 
Agency  (EPA)  is  proposing  new 
emission  standards  for  oxides  of 
nitrogen  (NOx)  and  carbon  monoxide 
(CO)  for  newly  manufactured  and  newly 
certified  commercial  aircraft  gas  tiubine 
engines  with  rated  thrust  greater  than 
26.7  kilonewtons  (kN).  This  action 
proposes  to  codify  into  United  States 
law  the  current  volxmtary  NOx  (a  two- 
staged  NOx  standard)  and  CO  emission 
standards  of  the  United  Nations 
International  Civil  Aviation 
Organization  (ICAO),  and  thereby  would 
bring  the  United  States  emission 
standards  into  alignment  with  the 
internationally  adopted  standards. 

These  ICAO  (5o  and  NOx  standards 
would  be  added  to  the  cmrent  EPA 
regulations  for  smoke  and  hydrocarbon 
emissions  that  have  been  in  effect  since 
1984.  EPA  is  also  proposing  to  adopt 
ICAO’s  requirement  that  these  standards 
also  apply  to  engine  designs  which  are 
substitutes  for  turbojet  and  turbofan 
engines  (e.g.  propfan,  imducted  fan,  and 
advanced  ducted  fan).  In  addition,  EPA 
proposes  to  amend  the  test  procedures 
for  gaseous  exhaust  emissions  and 
smoke  exhaust  emissions  to  correspond 
to  recent  amendments  to  the  ICAO  test 
procedures  for  these  emissions.  EPA 
also  proposes  to  amend  its  certification 
test  ^el  specifications  to  make  them 
consistent  with  ICAO’s  test  fuel 
specifications. 

All  of  the  affected  engines  are  already 
meeting  the  ICAO  CO  and  first-stage 
NOx  emission  standards  that  EPA  is 
proposing  to  adopt  today.  Most  engines 
also  meet  the  ICAO  second-stage  NOx 
standard;  only  a  few  models  need  minor 
reductions  in  emissions  to  meet  this 
standard.  In  addition,  most 
manufacturers  routinely  measure  these 
emissions  today  even  though  it  is  not 


required  by  federal  regulation.  The  . 
proposed  amendments  to  the  emission 
test  procedures  are  those  recommended 
by  ICAO  and  are  widely  used  by  the 
aircraft  engine  industry  today.  Thus, 
today’s  proposal  would  establish 
consistency  between  U.S.  and 
international  standards,  test  procedures, 
and  other  requirements.  Since  aircraft 
and  aircraft  engines  are  international 
commodities,  there  is  some  commercial 
benefit  to  consistency  between  U.S.  and 
international  emission  standards  and 
control  program  requirements  (i.e., 
easier  to  qualify  products  for 
international  markets  since  the  Federal 
Aviation  Administration  (FAA)  can 
certify  engines  for  ICAO  compliance).  In 
addition,  today’s  action  ensvires  that 
domestic  commercial  aircraft  would 
meet  the  current  international 
standards,  and  thus,  the  public  can  be 
assured  they  are  receiving  the  air  quality 
benefits  of  the  international  standards. 

Because  the  Agency  views  the 
provisions  of  this  proposed  rulemaking 
as  noncontroversial  and  does  not  expect 
to  receive  adverse  comments,  these 
provisions  are  also  being  issued  as  a 
direct  final  rule  in  the  Final  Rules 
section  of  this  Federal  Register. 

DATES:  Comments  on  the  regulations 
proposed  by  this  action  must  be 
received  on  or  before  June  9, 1997.  If 
EPA  conducts  public  hearings  on 
today’s  Notice  of  Proposed  Rulemaking 
(NPRM),  EPA  will  publish  a  timely 
document  in  the  F^eral  Register  that 
specifies  the  time  and  location  of  such 
hearings. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-94-66,  at;  Air 
Docket  Section,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-94-66,  First  Floor,  Waterside 
Mall,  Room  M-1500, 401  M  Street  SW., 
WasUngton,  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Bryan 
Manning,  U.S.  EPA  (EPCD-12),  Engine 
Programs  and  Compliance  Division, 

2565  Plymouth  Road,  Ann  Arbor,  Ml 
48105. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  No.  A-94-66  by 
EPA.  TTie  docket  is  located  at  the  above 
address  and  may  be  inspected  fi'om  8:00 
a.m.  to  5:30  p.m.  on  weekdays.  EPA  may 
charge  a  reasonable  fee  for  copying 
docket  materials. 

A  copy  of  this  action  and  the 
Regulatory  Support  Dociunent  is 
avmlable  through  TTNBBS  under  QMS, 
Rulemaking  and  Reporting,  Aircraft 
Engine  Emissions.  TTNBBS  is  available 
24  hours  a  day,  7  days  a  week  except 
Monday  morning  from  8-12  eastern 


standtud  time  (EST),  when  the  system  is 
down  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 
systems  operator  at  919-541-5384  in 
Research  Triangle  Park,  North  Carolina, 
during  normal  business  hours  EST.  In 
addition,  the  TTNBBS  can  be  accessed 
through  the  following  internet 
addresses:  World  Wide  Web:  http:// 
ttnwww.rtpnc.epa.gov  or  ’TELNET: 
ttnbbs.rtpnc.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Manning,  U.S.  EPA  (EPCD-12), 
Engine  Programs  and  Compliance 
Division,  2565  Plymouth  Road,  Aim 
Arbor,  MI  48105.  Telephone  (313)  741- 
7832. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  231  of  the  CAA, 

EPA  today  proposes  to  adopt  the  1986 
ICAO  CO  and  NOx  emission  standards 
and  ICAO’s  amendments  of  July  1993, 
which  include  a  more  stringent  NOx 
standard  for  the  future  and  other  test 
procedure  changes.  These  proposed 
revisions  pertain  to  40  CFR  part  87 
subparts  A,  C,  G,  and  H.  EPA  considers 
these  proposed  changes  to  the 
regulations  to  be  noncontroversial,  and 
thus,  these  changes  will  be  finalized  as 
a  direct  final  rule  in  the  Final  Rules 
section  of  the  Federal  Register.  For 
further  supplemental  information,  the 
detailed  rationale,  and  the  revisions  to 
the  regulations,  see  the  information 
provided  in  the  direct  final  rule. 

If  no  adverse  comments  are  timely 
received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  Final  Rules  section  of  this 
Federal  Register  will  automatically  go 
into  effect  on  the  date  specified  in  that 
rule.  If  adverse  comments  are  timely 
received  on  the  direct  final  rule,  the  rule 
will  be  withdrawn  and  all  public 
comment  received  on  it  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  proposed  rule, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

List  of  Subjects  in  40  CFR  Part  87 

Environmental  protection. 
Incorporation  by  reference.  Aircraft 
engines. 

Dated;  April  29, 1997. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  97-11675  Filed  5-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

PL-64-2-6807:  FRL-6821-4] 

RtN  206O-AE0e 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Mineral  Wool  Production 

AGENCY:  Environmental  Protaction 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  sources  in  mineral  wool 
production  plants.' Hazardoiis  air 
pollutants  (HAPs)  emitted  by  the 
facilities  covered  by  this  proposed  rule 
include  carbonyl  sulfide,  nine 
hazardous  metals,  formaldehyde,  and 
phenol.  Exposiue  to  the  hazardous  air 
pollutant  (HAP)  constituents  in  these 
emissions  may  be  associated  with 
adverse  carcinogenic,  respiratory, 
nervous  system,  dermal,  developmental, 
and/or  reproductive  health  efiects. 
Because  there  are  only  16  plants  and 
most  of  these  plants  are  already  meeting 
the  floor  level  of  control, 
implementation  of  the  proposed 
requirements  would  reduce  nationwide 
emissions  of  HAPs  by  an  estimated  46 
megagrams  per  year  (Mg/yr)  (51  tons  per 
year  (tpy)).  La  addition,  emissions  of 
particulate  matter  (PM)  would  be 
reduced  by  approximately  186  Mg/yr 
(205  tpy). 

The  standards  are  proposed  under  the 
authority  of  section  112(d)  of  the  Clean 
Air  Act  as  amended  (the  Act)  and  are 
based  on  the  Administrator’s 
determination  that  some  mineral  wool 
production  plants  are  major  sources  of 
emissions  of  one  or  more  of  the  HAPs 
listed  in  section  112(b)  of  the  Act  fiom 
the  various  process  operations  found 
within  the  industry.  The  proposed 
NESHAP  would  provide  protection  to 
the  public  by  requiring  all  mineral  wool 
production  plants  that  are  major  sources 
to  meet  emission  standards  reflecting 
the  application  of  the  maximiun 
achievable  control  technology  (MACT). 
DATES:  Comments.  Comments  on  the 
proposed  rule  must  be  received  on  or 
before  July  7, 1997, 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  to  spe^  at  a  public 
hearing  by  May  29, 1997,  a  public 
hearing  v^l  be  held  on  June  9, 1997 
beginning  at  9  a.m. 


ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to  Docket  No. 
A-95-33  at  the  following  address:  U.S. 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Iiifbrmation 
Center  (6102),  401  M  Street,  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  ^e  contact 
person  listed  below.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). . 
Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  section  VII.A  of 
this  document.  No  Confidential 
Business  Information  (CBI)  shoxild  be 
submitted  through  electronic  mail. 

A  copy  of  today’s  document,  technical 
backgroimd  information  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket. 

Copies  of  this  information  may  be 
obtained  by  request  fiom  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  public  ' 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  NC.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whrther  a  hearing  is  to  be  neld 
should  notify  Ms.  Cathy  Coats,  Minerals 
and  Inorganic  Chemicals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-5422. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
regulation,  contact  Ms.  Mary  K. 

Johnson,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-5025,  facsimile  number  (919)  541- 
5600,  electronic  mail  address, 
“john8on.mary@epamail.epa.gov”. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  industrial  facilities  that 
manufacture  mineral  wool.  Regulated 
categories  €md  entities  include: 


Category 

Examples  of  regu- 
latM  entities 

Industry  . 

Mineral  wool  produc¬ 
tion  plants  (SIC 
3296). 

Category 

Examples  of  regu¬ 
late  entities 

Federal  government: 

Not  affected 
State/local/tpbal  gov¬ 
ernment  Not  af¬ 
fected 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  final  action  on  this 
proposal,  llus  table  lists  the  types  of 
entities  that  the  EPA  is  now  aware  could 
potentially  be  regulated  by  fiinal  action 
on  this  proposal.  To  determine  whether 
your  facilify  is  regulated  by  final  action 
on  this  proposal,  you  shoidd  carefully 
examine  the  applicability  criteria  in 
section  m.A  of  this  document  and  in 
§  63.1175  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Technology  Transfer  Network 

The  text  of  today’s  document  also  is 
available  on  the  Technology  Transfer 
Network  (TTN),  one  of  the  EPA’s 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  fiee, 
except  for  the  cost  of  a  phone  ctdl.  Dial 
(919)  541-5742  for  up  to  a  14,400  BPS 
modem.  The  TTN  also  is  accessible 
through  the  Internet  at  “TELNET 
ttnbbs.rtpnc.epa.gov.”  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5384.  The 
HELP  desk  is  staffed  fiom  11  a.m.  to  5 
p.m.;  a  voice  menu  system  is  available 
at  other  times. 

Outline.  The  information  in  this 
precunble  is  organized  as  shown  below. 

l.  Statutory  Authority 
n.  Introduction 

A.  Background 

B.  NESHAP  for  Source  Categories 
C  Health  Effects  of  Pollutants 

D.  Mineral  Wool  Production  Industry 
Profile 

m.  Summary  of  Proposed  Standards 

A.  Applicability 

B.  Emission  Limits  and  Requirements 
C  Performance  Test  and  Compliance 

Provisions 

D.  Monitoring  Requirements 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

IV.  Selection  of  Proposed  Standards 

A.  Selection  of  Evasion  Sources 

B.  Selection  of  Pollutants 

C  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

2.  MACT  Floor 

3.  Emission  Limits 

V.  Imiwcts  of  Proposed  Standards 
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A.  Air  Quality  Impacts 

B.  Nonair  Environmental  and  Health 
Impacts 

C  Cost  and  Econtmiic  Impacts 
VL  Public  Participation 
Vn.  Administrative  Reqiiirements 

A.  Docket 

B.  Public  Hearing 

C  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility 

G.  Paperwork  Reduction  Act 

H.  Pollution  Prevention  Act 

I.  Qean  Air  Act 

L  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 

112, 114, 116,  and  301  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7401,  7412, 
7414,  7416,  and  7601). 

n.  Introduction  , 

A.  Background 

Section  112(c)  of  the  Act  directs  the 
EPA  to  list  eath  category  of  major  and 
area  soiuces  as  appropriate  emitting  one 
or  more  of  the  HAPs  listed  in  section 
112(b)  of  the  Act.  “Mineral  Wool 
Production”  is  one  of  the  174  categories 
of  sources  listed  in  a  notice  that 
includes  an  initial  list  of  somce 
categories.  As  defined  in  the  EPA  report, 
“Documentation  for  Developing  the 
Initial  Source  Category  List”  (1^ A— 450/ 
3-91-030,  July  1992),  the  Mineral  Wool 
Production  source  category  includes  any 
facility  engaged  in  producing  mineral 
wool  fiber  hum  slag  or  rock.  Facilities 
that  manufactiue  wool  fiberglass  from 
sand,  feldspar,  sodiiun  sulfate, 
anhydroiis  b(»ax,  boric  acid,  or  other 
similar  materials  are  not  included  in  the 
source  category.  The  MACT  standards 
for  this  source  category  must  be 
promulgated  no  later  than  November  15, 
1997. 

The  EPA  estimates  that  2,590  Mg/yr 
(2,860  tpy)  of  HAPs  are  emitted  firom 
sources  in  mineral  wool  production 
plants  at  the  current  level  of  control. 

The  HAPs  released  firom  cupolas 
include  carbonyl  sulfide  (COS)  and 
hazardous  metds  (arsenic,  antimony, 
beryllium,  cadmium,  chromium,  lead, 
manganese,  nickel,  and  selenium). 
Formaldehyde  and  phenol  are  released 
from  curing  ovens  on  production  lines 
where  binder  formulations  are  applied. 
A  total  of  30,720  Mg/yr  (33,860  tpy)  of 
PM  and  carbon  monoxide  (CO)  alra  are 
released  from  these  emission  sources  in 
the  16  plants  that  make  up  this  industry. 

B.  NESHAP  for  Source  Categories 

Section  112  of  the  Act  requires  that 
the  EPA  promulgate  regulations  for  the 


control  of  HAP  emisaons  from  both 
new  and  existing  major  sources.  The 
statute  requires  the  regulations  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAPs  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  any 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  This 
level  of  control  is  commonly  referred  to 
as  the  maximum  achievable  control 
technology  (MACT).  For  new  sources, 
MACT  standards  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best* 
controlled  similar  source.  [See  section 
112(d)(3).]  The  MACT  standards  for 
existing  sources  can  be  less  stringent 
than  standards  for  new  sources,  ^t  they 
cannot  be  less  stringent  than  the  average 
emission  limitatitm  achieved  by  the 
best-performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  be^- 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
soiirces. 

The  control  of  HAPs  is  achieved 
through  the  promulgation  of  technology- 
based  emission  standards  imder 
sections  112(d)  and  112(f)  and  work 
practice  standards  under  112(h)  for 
categories  of  sources  that  emit  HAPs. 
Emission  reductions  may  be 
accomplished  through  the  application  of 
measures,  processes,  method,  systems, 
or  techniques  including,  but  not  limited 
to:  (1)  Reducing  the  volume  of,  or 
eliminating  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications;  (2)  enclosing  systems  or 
process^  to  eliminate  emissions;  (3) 
collecting,  capturing,  or  treating  sudi 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point;  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
subsection  (h);  or  (5)  a  combination  of 
the  above.  (Sm  section  112(d)(2).) 

C.  Health  Effects  of  Pollutants 

The  Clean  Air  Act  was  created  in  part 
to  protect  and  enhance  the  quality  of  the 
Nation’s  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population. 
(See  section  101(b)(1).)  Se^on  112(b)  of 
the  Act  lists  HAPs  believed  to  cause 
adverse  health  or  environmental  effects. 
Section  112(d)  of  the  Act  requires  that 
emission  stpndards  be  promulgated  for 
all  categories  and  subcategories  of  major 
sources  of  these  HAPs  and  for  many 
smaller  “area”  sources  listed  for 
regulation  vmder  section  112(c)  in 
accordance  with  the  schediiles  listed 


imder  section  112(c).  Major  sources  are 
defined  as  those  that  emit  or  have  the 
potential  to  emit  at  least  10  tpy  of  any 
single  HAP  or  25  tpy  of  any 
combination  of  HAPs. 

On  July  16, 1992  (57  FR  31576),  the 
EPA  published  the  initial  list  of 
categories  of  sources  slated  for 
regidation.  This  list  included  mineral 
wool  production.  The  statute  requires 
emissi(ms  standards  for  the  listed  source 
categories  to  be  promulgated  between 
November  1992  and  November  2000.  On 
December  3, 1993,  the  EPA  published  a 
schedule  for  promu^ating  these 
standards  (58  FR  83841). 

As  previously  explained,  in  the  1990 
Amendments  to  the  Qean  Air  Act, 
Congress  specified  that  each  standard 
for  major  sources  must  require  the 
maximum  reduction  in  emissions  of 
HAPs  that  EPA  determines  is  achievable 
considering  cost,  health  and 
environmental  impacts,  and  energy 
requirements.  In  essence,  these  MACT 
standards  ensure  that  all  major  sources 
of  air  toxic  emissions  achieve  the  level 
of  control  already  being  achieved  by  the 
better  controlled  and  lower  emitting 
sources  in  each  category.  This  approach 
provides  assurance  to  citizens  that  each 
major  source  of  toxic  air  pollution  wrill 
be  required  to  effectively  control  its 
emissions.  At  the  same  time,  this 
approach  provides  a  level  economic 
playing  field,  ensuring  that  facilities 
that  employ  cleaner  processes  and  good 
emissions  controls  are  not 
disadvantaged  relative  to  cinnpetitors 
with  poorer  controls. 

Emission  data  collected  during 
development  of  the  proposed  rule,  show 
that  pollutants  that  are  listed  in  section 
112(b)(1)  and  are  emitted  by  mineral 
wool  pr^uction  processes  include  HAP 
metals,  formaldehyde,  phenol,  and  CX)S. 
These  pollutants  would  be  reduced  by 
implementation  of  the  proposed 
emission  limits.  Following  is  a  summary 
of  the  potential  health  and 
environmental  effects  associated  with 
exposures  to  emitted  pollutants  that 
would  be  reduced  by  the  standard. 

Almost  all  metals  appearing  on  the 
section  112(b)  list  of  HAPs  are  emitted 
from  miner^  wool  production  facilities. 
The  most  important  of  these  nonvolatile 
metals  that  would  be  reduced  by  the 
standard  are  arsenic,  antimony, 
cadmium,  chromium,  nickel,  beryllium, 
manganese,  selenium,  and  lead 
compounds.  These  metals  can  cause 
effects  such  as  mucous  membrane 
irritation  (e.g.,  bronchitis,  decreased 
lung  capacity),  gastrointestinal  effects, 
nervous  system  disorders  (from  loss  of 
function  to  tremor  and  numbness),  skin 
irritation,  and  reproductive  and 
developmental  (hsorders.  Additionally, 
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several  of  the  metals  accumulate  in  the 
environment  and  in  the  human  body. 
Cadmium,  for  example,  is  a  cumulative 
pollutant,  which  c»n  cause  kidney 
efiects  after  the  cessation  of  exposure. 
Similarly,  the  onset  of  efiects  ^m 
beryllium  exposure  may  be  delayed  3 
months  to  15  years.  Many  of  the  metals 
also  are  known  (arsenic,  chromium  VI, 
nickel  refinery  dust  and  nicdcel 
subsiilfide)  or  probable  (cadmium,  lead, 
nickel  carlx>nyl,  and  beryllimn)  human 
(»rcnnogens. 

Organic  compounds  that  would  be 
reduced  by  this  standard  include 
formaldehyde  and  phenol.  Some  of  the 
efiects  of  these  pollutants  are  similar 
and  include  irritation  from  short-term 
exposures  to  eye,  nose,  and  throat; 
respiratory  efiects  (expressed  as  labored 
breathing,  impaired  lung  function);  and 
reproductive  and  developmental  efiects. 
Liver,  kidney,  and  cardiac  efiects  have 
been  reported  for  phenol,  which  is 
considered  to  be  quite  toxic  to  hiunans 
via  oral  exposiue.  In  addition  to  these 
noncancer  efiects,  formaldehyde  has 
been  classified  as  a  probable  human 
carcinogen. 

Emissions  of  COS  also  would  be 
reduced  by  the  standard.  Information  as 
to  the  potential  health  efiects  of  COS  are 
limited.  Short-term  inhalation  of  a  high 
concentration  of  COS  may  cause 
narcotic  central  nervous  system  efiects 
and  skin  and  eye  irritation  in  humans. 
No  information  is  available  on 
reproductive  or  developmental  efiects 
from  COS  exposure,  and  the  EPA  has 
not  classified  this  pollutant  with  respect 
to  its  potential  carcinogenicity. 

In  addition  to  HAPs,  the  proposed 
standard  also  would  reduce  some  of  the 
pollutants  whose  emissions  are 
controlled  under  the  National  Ambient 
Air  Quality  Standards  (NAAQS).  These 
pollutants  include  PM,  CO,  volatile 
organic  compounds  (VOCs),  and  lead. 
The  health  efiects  of  PM,  CO,  VOCs,  and 
lead  that  wovtld  be  reduced  by  this 
standard  are  described  in  EPA’s  Criteria 
Documents,  which  support  the  NAAQS. 
Briefly,  PM  emissions  have  been 
associated  with  aggravation  of  existing 
respiratory  and  cardiovascular  disease 
and  increased  risk  of  premature  death. 
Volatile  organic  compovmds  (e.g., 
formaldehyde)  are  precursors  to  the 
formation  of  ozone  in  the  ambient  air, 
as  well  as  cause  efiects  on  agricultural 
crops  and  forests.  At  elevat^  levels, 
ozone  has  been  shown  in  human 
laboratory  and/or  community  studies  to 
be  responsible  for  the  reduction  of  lung 
function,  respiratory  symptoms  (e.g., 
cough,  chest  pain,  throat  and  nose 
irritation),  increased  hospital 
admissions  for  respiratory  causes,  and 
increased  lung  inflammation.  Animal 


studies  have  shown  increased 
susceptibility  to  respiratory  infection 
and  limg  structure  changes.  Carbon 
monoxide  enters  the  blc^  stream  and 
reduces  oxygen  delivery  to  the  body’s 
organs  and  tissues.  Exposure  to  CO  can 
be  associated  with  reduced  time  to  onset 
of  angina  pain,  impairment  of  visual 
perception,  work  capacity,  manual 
dexterity,  learning  ability,  and 
performance  of  complex  tasks. 

Depending  on  the  degree  of  exposure, 
lead  can  cause  subtle  efiects  on  behavior 
and  cognition,  increased  blood  pressure, 
reproductive  efiects,  seizures,  and  even 
death. 

The  EPA  does  recognize  that  the 
degree  of  adverse  efiects  to  health  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  efiects 
may  be  experienced  is  dependent  upon: 
(1)  The  ambient  concentrations 
observed  in  the  area  (e.g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  imd  duration  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre¬ 
existing  health  conditions,  and  lifestyle) 
which  vary  significantly  with  the 
population,  and  (4)  pollutant  specific 
charactoistics  (e.g.,  toxicity,  h^-life  in 
the  enviroiunent,  bioaccumulation,  and 
persistence). 

D.  Mineral  Wool  Production  Industry 
Profile 

Mineral  wool  is  a  fibrous  glassy 
substance,  consisting  of  silicate  fibers 
typically  4  to  7  micrometers  in 
diameter,  made  from  natiu^  rock  (such 
as  basalt),  blast  furnace  slag,  or  other 
similar  materials.  Products  made  firom 
mineral  wool  are  widely  used  in 
thermal  and  acoustical  insulation  as 
well  as  for  other  products,  where 
mineral  wool  fiber  is  added  to  impart 
structural  strength  or  fire  resistance. 

In  1980,  26  mineral  wool  production 
plants  were  in  operation  in  the  United 
States.  Currently,  16  plants  operate  in  9 
States.  Seven  of  die  ten  companies  that 
operate  these  plants  are  small 
businesses  under  the  definition  applied 
to  this  industry  by  the  U.S.  Small 
Business  Administration  (750  company 
employees  or  less).  No  new  plants  or 
lines  are  predicted  to  be  constructed  or 
reconstructed  during  die  next  5  years 
due  to  the  current  economic  condition 
of  the  industry.  At  this  time,  capacity 
utilizadon  is  believed  to  be 
approxiinately  45  percent. 

m  the  mineral  wool  manufacturing 
process,  rock  and/or  blast  furnace  slag 
and  other  raw  materials  (e.g.,  gravel),  are 
melted  in  a  furnace  (cupola)  using  coke 
as  fuel;  the  molten  material  is  then 
formed  into  fiber.  In  the  production  of 


mineral  wool  products  that  do  not 
require  high  rigidity,  an  oil  typically  is 
applied  to  suppress  dust  and  add  some 
strength  to  the  fiber;  the  fiber  is  then 
sized  and  bagged  or  baled.  This  is 
known  as  a  “nonbonded”  product 
memufactured  on  a  “nonbonded” 
production  line. 

For  mineral  wool  products  requiring  a 
higher  structural  rigidity,  a  HAP-based 
(phenol/formaldehyde)  binder  may  be 
applied  to  the  fiber.  This  is  known  as  a 
“bonded”  product  made  on  a  “bonded” 
production  line.  The  binder-laden  fiber 
mat  is  then  thermoset  in  a  curing  oven 
and  cooled.  The  major  differences 
between  the  “nonbonded”  and 
“bonded”  production  lines  are  the 
application  of  binder  and  the  presence 
of  the  curing  oven  process  and  the 
cooling  area.  Six  of  the  16  plants 
manufacture  bonded  products  on  a  total 
of  6  production  lines.  Five  of  these  six 
plants  also  have  nonbonded  products 
lines.  Ten  plants  manufacture  only 
nonbonded  products.  The  16  plants 
operate  a  total  of  36  cupolas  and  6 
ciuring  ovens. 

No  Federal  air  emission  standards 
apply  to  HAP  emissions  from  mineral 
wool  production  plants.  However, 
emission  control  systems  have  been 
installed  at  some  sites  as  a  result  of 
occupational  safety  regulations,  primary 
and  secondary  ambient  air  standards  for 
PM  and  PMio,  and  State  standards  for 
odors.  Some  States  also  have  developed 
ambient  standards  for  COS  and 
formaldehyde. 

As  a  result  of  these  State  and  Federal 
requirements,  all  of  the  36  existing 
cupolas  are  equipped  with  some  level  of 
emission  control.  Five  of  the  cupolas  are 
controlled  by  cyclones,  and  three  are 
controlled  by  a  cyclone  in  combination 
with  a  fabric  filter  (i.e.,  baghouse).  The 
majority  of  the  cupolas  (24)  are 
currently  controlled  by  a  fabric  filter. 
Four  cupolas  are  controlled  with  an 
incinerator  and  a  fabric  filter.  Of  the  six 
Cluing  ovens  in  use  at  the  plants,  four 
are  equipped  with  an  incinerator  and 
two  are  imcontroUed. 

m.  Summary  of  Proposed  Standards 
A.  Applicability 

The  proposed  standard  applies  to 
each  new  and  existing  cupola  or  curing 
oven  in  a  mineral  wool  production 
frcility  that  manufactiues  mineral  wool 
fiber  ^m  slag,  rock,  or  other  materials 
(excluding  sand  or  glass).  All  mineral 
wool  production  plants  that  are  major 
soiuces  would  be  subject  to  the 
standards.  Two  facilities  that 
manufacture  nonbonded  products  may 
be  area  sources.  Because  these  two 
facilities  are  not  believed  to  present  an 
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adverse  environmental  or  health  risk, 
the  EPA  has  determined  not  to  include 
these  facilities  on  the  list  of  area 
sources.  At  both  of  these  sites,  the 
cupolas  are  equipped  with  above* 
MACT-floor  level  controls.  A  facility 
that  is  determined  by  EPA  to  be  an  area 
source  would  not  be  subject  to  the 
NESHAP. 

B.  Emission  Limits  and  Requirements 

Emission  limits  for  PM  control  are 
proposed  for  existing  cupolas  at  plants 
with  bonded  processes  and  at  plwts 


Source 

PoHutant 

Emission  limit 

Summary  of  Proposed  Emission  Undts  for  Existing  Sources 

Cupola . . 

Curing  oven . 

PM . 

Formaldehyde  . 

0.03  kg/Mg  (0.06  Ih/ton)  of  melL 

0.03  kg/Mg  (0.06  RVton)  of  melt  or  80  percent  formaldehyde  removal. 

Summary  (d  Proposed  Emission  Limits  for  New  Sources 

Cupola . 

Curing  oven . 

PM . 

CO _ _ 

Formaldehyde  . 

0.03  kg/Mg  (0.06  KVton)  of  melt 

0.05  kg/Mg  (0.10  bAon)  of  melt  or  99  percent  CO  removal. 

0.03  kg/Mg  (0.06  RVlon)  of  melt  or  80  percent  formaldehyde  reriKtval. 

without  bonded  processes.  For  new 
cupolas,  emission  limits  for  00  control, 
in  addition  to  PM  control,  are  proposed. 
Emission  limits  for  formaldehyde  also 
are  proposed  for  each  existing  and  new 
curing  oven. 

A  surrogate  approach  is  used  to  allow 
easier  and  less  expensive  measurement 
and  monitoring  requirements. 
Particulate  matter  would  serve  as  a 
surrogate  for  metal  HAPs  and  CO  would 
represent  CX)S.  A  formaldehyde 
standard  proposed  fm  curing  ovens 
would  aim  serve  as  a  surrogate  for 


phenol  emissions.  Under  the  proposed 
NESHAP,  the  owner  or  operator  may 
elect  to  comply  with  a  numerical 
formaldehyde  or  CX)  emission  limit 
expressed  in  mass  of  ranissions  per  unit 
of  production  (kilograms  per  mega^ram 
(kg/Mg)  or  pound/ton  (Ib/ton)  of  melt) 
or  a  percent  reduction  standard.  A 
nvunerical  limit  is  proposed  for  PM 
emissions  from  the  cupola.  The 
proposed  emission  limits  for  existing 
sources  and  new  sovuoes  are  presented 
below. 


The  EPA  also  proposes  to  allow 
affected  firms  up  to  3  years  to  comply. 
And,  as  allowed  under  section 
112(i)(3)(B)  of  the  Act,  the 
Administrator  or  delegated'regulatoiy 
authority  also  may  grant  1  ad^tional 
year  if  necessary  for  the  installation  of 
controls. 

C.  Performance  Test  and  Compliance 
Provisions 

The  proposed  NESHAP  requires  the 
owner  or  operator  to  conduct  a  one-time 
emissions  test  to  determine  initial 
compliance  with  the  emission  limits  or 
performance  standards  for  cupolas  and 
curing  ovens.  The  owner  or  operator 
would  measure  PM  emissions  from  the 
cupola  using  EPA  Method  5  in  appendix 
A  to  40  CFR  part  60,  “Determination  of 
Particulate  Matter  Emissions  from 
Stationary  Sources"  and  §  63.1180  (Test 
methods  and  procedures)  of  the 
proposed  rule.  The  owner  or  operator 
also  would  measure  emissions  of  CX) 
from  incinerators  on  new  cupolas  using 
EPA  Method  10,  “Determination  of 
Carbon  Monoxide  Emissions  from 
Stationary  Sources”  in  appendix  A  to  40 
CFR  part  60  and  §  63.1180  (Test 
methods  and  procedvues)  of  the 
proposed  rule. 

To  determine  emissions  of 
formaldehyde  from  curing  ovens,  the 
owner  or  operator  would  use  EPA  " 
Method  318,  “Extractive  FTIR  Method 
for  the  Measiuement  of  Emissions  from 
the  Mineral  Wool  and  Wool  Fiberglass 


Industries."  ■  This  Fourier  Transform 
Infrared  (FTIR)  Spectrometry  method 
uses  a  multicomponent  measurement 
system  to  quantify  a  wide  variety  of 
pollutants,  also  can  be  used  to 
determine  compliance  for  the  CO 
emission  standard,  and  allows  the 
measurement  of  additional  HAPs  and 
other  pollutants  [phenol,  COS,  sulfur 
dioxide  (SO2),  and  nitrous  oxide  (NOx), 
among  others]  in  one  test  at 
substantially  lower  costs  than 
individual  tests  by  manual  or 
instrumental  methods.  Method  318  is  an 
extractive  FTIR  procedure  and  has  been 
validated  by  the  EPA  according  to 
Method  301  requirements. 

To  comply  with  the  CO  or 
formaldehyde  niunerical  limit  for  a 
cupola  or  curing  oven  controlled  by  an 
incinerator  or  the  PM  limit  for  a  fabric 
filter-controlled  cupola,  measurements 
would  be  made  at  the  outlet  of  the 
control  device.  If  the  owner  or  operator 
elected  to  comply  with  the  percent 
removal  performance  standard  for  CO  or 
formaldehyde,  measiuoments  of  CO  or 
formaldehyde  would  be  required  at  the 
inlet  and  outlet  of  the  control  device. 

During  the  initial  performance  test  for 
each  cupola  and  curing  oven  subject  to 
the  standards,  the  owner  or  operator 
would  measure  and  record  the  amoimt 
of  raw  materials,  excluding  coke,  being 
charged  into  and  melted  in  each  cupola 
during  each  test  run  and  determine  the 
average  hourly  melt  rate  for  each  test 
run.  Ihe  arithmetic  average  of  the  melt 

'  Proposed  method  published  in  the  March  31. 
1997  Federal  Segister  (62  FR 15228). 


rate  for  three  test  runs,  plus  20  percent, 
would  be  used  to  monitor  compliance. 

If  the  owner  or  operator  plans  to  operate 
above  the  average  melt  rate  established 
during  the  initi^  performance  test,  plus 
20  percent,  the  rule  would  require  that 
another  performance  test  be  conducted 
to  verify  compliance. 

The  owner  or  operator  would  conduct 
the  initial  performance  test  for  each 
curing  oven  while  manufacturing  the 
product  requiring  the  binder 
formulation  with  the  highest 
formaldehyde  content.  During  the 
performance  test,  the  owner  or  operator 
would  record  the  free  formaldehyde 
content  of  the  resin(s)  used  during  the 
test  and  the  binder  formulation(s). 
including  the  formaldehyde  content  of 
the  binder,  used  during  die  test. 
Although  binder  formiUations  can  be 
changed  as  often  as  needed,  if  the  owner 
or  operator  plans  to  use  a  binder  with 
a  higher  formaldehyde  ccmtent  than  that 
used  in  the  initial  performance  test,  the 
rule  would  require  that  another 
performance  test  be  conducted  to  verify 
compliance. 

The  proposed  rule  would  allow  the 
owner  or  operator  of  curing  ovens 
subject  to  the  NESHAP  to  conduct  short¬ 
term  experimental  production  runs, 
where  the  formaldehyde  content  or 
other  process  parameter  deviates  from 
levels  established  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  The  owner 
or  operator  would  have  to  apply  for 
approval  from  the  Administrator  or 
delegated  regulatory  authority  to 
conduct  su(^  experimental  production 
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runs.  The  application  would  include 
information  on  the  nature  and  dvuation 
of  the  test  runs  including  plans  to 
perform  emission  testing.  Such 
experimental  production  runs  are 
important  to  industry  and  allow  them  to 
develop  new  products,  improve  existing 
products,  and  determine  the  effects  on 
product  quality  and  on  emissions  of 
process  modifications  being  considered, 
such  as  binder  reformulation. 

During  the  initial  performance  test  for 
each  cupola  using  a  thermal  incinerator 
to  comply  with  the  proposed  emission 
limit  for  (X)  and  ea^  curing  oven  using 
a  thermal  incinerator  to  comply  with  the 
proposed  formaldehyde  emission  limit, 
the  owner  or  operator  would  determine 
the  average  operating  temperatiire  for 
each  incinerator  based  on  continuous 
temperatiue  measurements  and 
recorded  15-minute  block  averages 
during  each  of  the  three  test  runs.  The 
arithmetic  average  of  the  three  test  runs 
would  be  used  to  monitor  compliance. 

If  the  owner  or  ogprator  plans  to  reduce 
the  average  operating  temperature  below 
the  temperature  established  during  the 
initial  performance  test,  the  rule  would 
require  that  another  performance  test  be 
conducted  to  verify  compliance. 

Using  the  results  of  each  test  run  and 
information  generated  during  the 
performance  tests  (i.e.,  average  melt  rate 
in  tph),  the  owner  or  operator  would 
then  use  the  equations  and  procedures 
in  the  proposed  rule  to  convert  the 
emission  rate  of  PM,  CO,  and 
formaldehyde  into  the  units  of  the 
standard. 

D.  Monitoring  Requirements 

The  EPA  identified  and  analyzed 
several  different  options  for  compliance 
assurance  monitoring  of  primary 
emissions  from  new  and  existing 
sources.  In  general,  the  options  ranged 
from  installation  and  operation  of  a 
continuous  emission  or  opacity  monitor 
to  a  one-time  performance  test.  The  EPA 
examined  each  option  and  numerous 
combinations  of  options  to  select  the 
least-cost  alternative  suitable  for  use  by 
small  businesses  (docket  items  n-B-34 
and  36). 

Each  owner  or  operator  subject  to  the 
proposed  NESHAP  would  submit  an 
operations,  maintenance,  and 
monitoring  plan  which  becomes 
incorporated  in  the  part  70  permit.  The 
plan  would  include  procedures  for  the 
proper  operation  and  maintenance  of 
processes  and  control  devices  iised  to 
comply  with  the  proposed  emission 
limits  as  well  as  the  corrective  actions 
to  be  taken  when  process  or  control 
device  parameters  deviate  from 
allowable  levels  established  during 
performance  testing.  The  plan  would 


also  identify  the  process  or  control 
device  parameters  that  would  be 
monitored  to  determine  compliance,  a 
monitoring  schedule,  and  procedures 
for  keeping  records  to  document 
compliance. 

The  proposed  monitoring  provisions 
require  the  owner  or  operator  to 
measure  and  record  the  average  hourly 
cupola  production  (melt)  rate.  If  the 
melt  rate  exceeds,  by  more  than  20 
percent,  the  average  established  during 
the  initial  performance  test  for  more 
than  5  percent  of  the  total  operating 
time  in  a  6-month  reporting  period,  the 
owner  or  operator  would  be  required  to 
conduct  additional  performance  tests  at 
the  higher  melt  rate  to  verify 
compliance.  If  the  performance  test 
results  exceed  any  of  the  applicable 
emission  standards,  the  owner  or 
operator  would  be  in  violation  of  those 
emission  standards  for  the  entire  period 
that  the  melt  rate  was  more  than  20 
percent  above  the  average  level 
established  dimng  the  initial 
performance  test. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  must  install  a  bag 
leak  detection  system  for  each  fabric 
filter  used  on  a  cupola  to  monitor 
emissions  exiting  the  PM  control  system 
since  opacity  is  not  a  good  indicator  of 
performance  at  the  low,  controlled  PM 
levels  characteristic  of  these  sources. 

The  bag  leak  detection  system  would  be 
equippi^  with  an  audible  alarm  that 
automatically  soimds  when  an  increase 
in  particulate  emissions  above  a 
pr^etermined  level  is  detected.  The 
proposed  rule  requires  that  the  monitor 
be  capable  of  detecting  PM  emissions  at 
concentrations  of  1.0  milligram  per 
actual  cubic  meter  (0.0004  grains  per 
actual  cubic  foot)  and  provide  an  output 
of  relative  or  absolute  PM  emissions. 
Such  a  device  would  serve  as  an 
indicator  of  the  performance  of  the 
fabric  filter  and  would  provide  an 
indication  of  when  maintenance  of  the 
fabric  filter  is  needed.  An  alarm  by  itself 
does  not  indicate  noncompliance  with 
the  PM  limit,  but  would  indicate  an 
increase  in  PM  emissions  and  trigger  an 
inspection  of  the  fabric  filter  to 
determine  the  cause  of  the  alarm.  The 
owner  or  operator  would  initiate 
corrective  actions  according  to  the 
procedures  in  their  operation, 
maintenance,  and  monitoring  plan.  The 
owner  or  operator  would  be  considered 
out  of  compliance  upon  failure  to 
initiate  corrective  actions  within  1  hour 
of  the  alarm.  If  the  alarm  is  activated  for 
more  than  5  percent  of  the  total 
operating  time  during  the  6-month 
reporting  period,  the  EPA  proposes  that 
the  owner  or  operator  develop  and 
implement  a  written  quality 


improvement  plan  (QIP)  consistent  with 
subpart  D  of  the  dr^  approach  to 
compliance  assurance  monitoring 
(docket  items  n-B-38  and  II-J-5).^ 

An  owner  or  operator  of  an  affected 
during  oven  would  monitor  and  record 
the  fi^  fonnaldehyde  content  of  each 
resin  lot  and  the  binder  formulation, 
including  the  formaldehyde  content  of 
each  binder  batch  employed  in  the 
manufacture  of  bonded  products.  If 
binder  formaldehyde  content  exceeds 
the  initial  performance  test  level,  the 
owner  or  operator  would  be  in  violation 
of  the  formaldehyde  emission  standard. 

For  each  thermal  incinerator  used  to 
control  emissions  from  affected  cupolas 
or  curing  ovens,  the  proposed 
monitoring  provisions  require  the  owner 
or  operator  to  continuously  measure  the 
incinerator  operating  temperatiue  and 
determine  and  recoil  the  temperature  in 
15-minute  block  averages.  The 
temperature  monitoring  device  would 
be  installed  in  the  incinerator  firebox. 
This  is  typically  done  using  a 
thermocouple  (a  standard  feature  on 
most  incinerators)  and  a  strip  chart 
recorder  or  data  logger.  Following  the 
initial  performance  test,  the  owner  or 
operator  would  maintain  the 
temperature  such  that  the  average 
temperature  in  any  3-hour  block  period 
does  not  fall  below  the  average 
temperature  established  during  the 
initial  performance  test.  If  the  average 
temperature  in  any  3-hour  block  period 
falls  below  the  average  establi^ed 
during  the  initial  performance  test,  the 
owner  or  operator  would  be  considered 
out  of  compliance  with  the  applicable 
emission  standard.  At  a  minimum,  valid 
3-hour  temperature  averages  would  be 
required  for  75  percent  of  the  operating 
hoiirs  per  day  for  90  percent  of  the 
operating  days  per  6-month  reporting 
period  that  the  facility  is  producing 
mineral  wool.  The  operations, 
maintenance,  and  monitoring  plan  for 
an  incinerator  would  include 
procedures  to  follow  in  the  event  of  a 
temperature  drop.  Examples  of 
procedures  that  might  be  included  in 
the  plan  for  incinerators  include:  (1) 
Inspection  of  biuner  assemblies  and 
pilot  sensing  devices  for  proper 
operation  and  cleaning;  (2)  adjusting 
primary  and  secondary  chaml^r 
combustion  air;  (3)  inspecting  dampers, 
fans,  blowers,  and  motors  for  proper 
operation;  and  (4)  shutdown 
procedures. 

The  owner  or  operator  may  modify 
any  of  the  control  device  or  process 
parameter  levels  established  during  the 
initial  performance  tests  for  compliance 


.  2  Proposed  rule  published  in  the  August  13, 1996 
Federal  RegMer  (61  FR  41991). 
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monitoring.  The  proposed  NESHAP 
contains  provisions  that  would  allow 
the  owner  or  operator  to  change  control 
device  and  process  parameter  values 
from  those  established  during  the  initial 
performance  tests  by  conducting 
additional  emission  tests  to  verify 
compliance  at  the  modified  parameter 
levels. 

As  required  by  the  NESHAP  genial 
provisions  (40  QFR  part  63,  subpart  A), 
each  owner  or  operator  also  must 
develop  and  implement  a  startup, 
shutdown,  and  malfunction  plan.  The 
plan  would  include  procedures  for  the 
inspection  and  detennination  of  the 
cause  of  a  process  or  control  device 
malfunction  and  the  corrective  actions 
to  be  followed  to  remedy  the 
malfunction.  Procedtues  for  routine  and 
long-term  maintenance  of  process  units 
and  control  devices,  based  on  the 
manufacUuer’s  instructions  or 
recommendations,  also  would  be 
included. 

The  EPA  believes  that  these 
monitoring  provisions  will  provide 
sufficient  information  needed  to 
determine  compliance  or  operating 
problems  at  the  source.  At  the  same 
time,  the  provisions  are  not  labor 
intensive,  do  not  require  expensive, 
complex  equipment,  and  are  not 
burdensome  in  terms  of  recordkeeping 
needs. 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

The  proposed  standard  would 
incorporate  all  requirements  of  the 
general  provisions  (40  CFR  part  63, 
subpart  A),  except  for  requirements 
pertaining  to  the  use  of  a  continuous 
emission  monitor  (CEM).  The  general 
provisions  (40  CFR  part  63,  subpart  A) 
include  requirements  for  notifications  of 
applicability,  date  of  performance  test, 
and  compliance  status.  The  owner  or 
operator  also  would  submit  reports  of 
performance  test  results  and  semiannual 
excess  emissions,  which  worild  include 
deviations  finm  established  parameters. 
If  excess  emissions  and/or  deviations 
from  established  parameters  are 
reported,  the  owner  or  operator  must 
report  quarterly  until  a  request  to  return 
the  reporting  fluency  to  semiannual  is 
approved.  A  startup,  shutdown,  and 
malfunction  plan  would  also  be 
required.  The  development  and 
implementation  of  the  plan,  including 
procedvues  for  incinerators  and  fabric 
filters,  will  aid  in  reducing  emissions 
finm  these  events  and  in  i^ucing 
malfunctions.  A  semiannual  startup, 
shutdown,  and  malfunction  report  to 
EPA  is  required  only  when  a  reportable 
event  occurs  and  the  steps  in  the  plan 
were  not  followed.  Semiannual  excess 


emission  reports  are  required  to  ensure 
that  the  permitting  authority  is  aware  of 
any  potential  operating  or  compliance 
problems  at  the  source.  In  addition  to 
the  requirements  of  the  genmel 
provisions  (40  CFR  part  63,  subpart  A), 
the  owner  or  operator  would  maintain 
records  of  the  following,  as  applicable: 

(1)  Cupola  production  (melt)  rate; 

(2)  bag  leak  detection  system  alarms, 
including  the  date  and  time,  with  a  brief 
explanation  of  the  cause  of  the  alarm 
and  the  corrective  action  taken; 

(3)  fiee  formaldehyde  content  of  each 
resin  lot  and  the  binder  formulation, 
including  formaldehyde  content,  of  each 
binder  batch  used  in  the  manufacture  of 
bonded  products; 

(4)  incinerator  operating  temperatiue, 
including  any  period  when  the  average 
temperature  in  any  3-hour  block  period 
falls  below  the  average  temperature 
established  during  the  initial 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken;  and 

(5)  identification  of  the  calendar  dates 
for  which  the  minimum  nmnber  of 
hours  of  valid  3-hour  incinerator 
operating  temperature  averages  were  not 
obtained,  including  reasons  for  not 
obtaining  sufficient  data  and  a 
description  of  the  corrective  action 
taken. 

The  NESHAP  general  provisions  (40 
CFR  part  63,  subpart  A)  require  that 
recoil  be  maintained  for  at  least  5 
years  from  the  date  of  each  record.  The 
owner  or  operator  must  retain  the 
records  onsite  for  at  least  2  years  but 
may  retain  the  records  offsite  the 
remaining  3  years.  The  files  may  be 
retained  on  microfilm,  microfiche,  on 
computer  disks,  or  on  magnetic  tape. 
Reports  may  be  made  on  paper  or  on  a 
lal^led  computer  disk  using  commonly 
available  and  compatible  computer 
software. 

TV.  Selection  of  Proposed  Standards 

A.  Selection  of  Emission  Sources 

The  mineral  wool  production  source 
category,  defined  in  the  EPA  report, 
“Documentation  for  Developing  the 
Initial  Source  Category  List,”  defines  the 
emission  sources  as  including,  but  not 
limited  to:  (1)  The  cupola  furnace  for 
melting  the  mineral  charge;  (2)  a  blow 
chamber  in  which  air  and,  in  some 
cases,  a  binder  is  drawn  over  the  fibers 
forming  them  to  a  screen;  (3)  a  curing 
oven  to  bond  the  fibers;  and  (4)  a 
cooling  area.  Because  little  or  no  HAP 
emission  data  for  this  source  category 
were  available  at  the  beginning  of  this 
study,  the  EPA  collected  information 
and  data  through  review  of  existing 
literature,  a  de^ed  information 


collection  request  (ICR)  issued  to  seven 
facilities  (docket  items  D-D-l,  12,  and 
14-18),  site  surveys  of  12  facilities 
(dodcet  items  11-8^3, 4,  5,  8-14, 16,  and 
17),  and  EPA-funded  tests  at  two 
facilities  (docket  items  O-A-ll,  12,  and 
13).  Based  on  this  information  and  data, 
and  for  the  reasons  described  below,  the 
EPA  selected  cupolas  and  curing  ovens 
as  the  emission  sorirces  for  control 
under  the  proposed  rule. 

Cupolas  are  typically  large,  water- 
cool^  metal  vessels  with  raw  material 
melt  capacities  that  range  from  3.6  to  7.3 
megagrams  per  hour  (Mg/hr)  (4  to  8  tons 
per  hour  (tph)).  Alternating  layers  of 
fuel  (coke)  and  raw  materi^s  are  loaded 
into  the  furnace  to  melt  the  mixture  of 
rock  and/or  slag  and  additives.  Some 
units  also  use  natural  gas  at  startup  to 
assist  in  melting  the  initial  minersd 
charge.  As  the  coke  is  ignited  and 
burned,  the  mineral  charge  is  heated  to 
a  molten  state.  Once  the  initial  charge 
is  melted,  charging  of  raw  materials 
continues  to  the  top  of  the  melt,  where 
the  raw  materials  melt  and  mix  as  the 
cupola  temperature  reaches  1,320*^]  to 
1,650"C  (2.400"F  to  3.000"F).  Mixing  is 
accomplished  by  natural  convection,  by 
gases  rising  frx>m  chemical  reactions, 
and  in  many  operations,  by  preheated 
or  oxygen  injection  into  die  cupola. 

Emissions  of  PM  and  a  wide  variety 
of  HAP  metals,  including  antimony, 
arsenic,  beryllium,  cadmium, 
chromium,  manganese,  nickel,  lead,  and 
selenium,  are  released  from  the  cupola. 
Emissions  of  CO  result  primarily  from 
the  incomplete  combustion  of 
carbonaceous  materials,  such  as  the 
coke  used  as  fuel  for  the  cupola. 
Carbonyl  sulfide  is  formed  firom  the  CO 
passing  over  the  heated  coke  and/or  the 
blast  furnace  slag  that  may  contain  a 
high  level  of  sulfiir.  Emissions  from 
cupolas  are  typically  controlled  by 
fabric  filters.  In  some  instances,  a 
thermal  incinerator  is  also  used. 

In  the  next  stage  of  the  process, 
fiberization,  the  moken  mineral  charge 
exits  the  bottom  of  the  cupola  into  a 
water-cooled  trough  and  flows  onto  a 
fiberization  device.  Various  fiberization 
methods  may  be  used,  but  in  each 
process,  fibers  are  formed  as  the  melt  is 
forced  off  the  device  by  centrifugal 
force.  Nonfiberized  material,  referred  to 
as  “shot,”  is  either  incorporated  into  the 
fiber  to  become  part  of  the  finished 
product  or  is  separated  from  the  fiber 
and  becomes  a  waste  product.  Shot  may 
account  for  as  much  as  50  percent  of  the 
weight  of  mineral  wool  fibers. 

Various  chemical  agents  may  be 
applied  to  the  fiber  immediately 
following  fiber  formation.  An  oil 
typically  is  applied  to  nonbonded 
piquets  to  suppress  dust  and  to  aimeal 
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the  fiber.  If  the  fiber  is  intended  for  use 
as  a  nonbonded  product,  no  further 
chemical  treatment  is  necessary  and  it 
may  be  granulated  for  size,  then  bagged 
or  baled. 

.  In  the  manufecture  of  bonded 
products,  a  binder  (typically  composed 
of  phenol-formaldehyde  resin,  water, 
urea,  silane,  ammonia,  and  ammonium 
sulfate)  is  applied  to  provide  structural 
rigidity.  The  binder  composition  and 
application  rate  may  vary  with  product 
type.  The  binder  may  accoimt  for  up  to 
10  percent  of  the  weight  of  the  final 
mineral  wool  product. 

After  fiberization  and  binder  and/or 
oil  application,  high  velocity  air  streams 
direct  the  fiber  into  a  collection 
chamber  where  the  fiber  is  drawn  down 
onto  a  wire  mesh  conveyor  by  fans 
located  beneath  the  conveyor.  Fiber 
collection  processes  are  typically 
controlled  by  filterhouses  and  wet 
sprays  that  remove  large  particulates, 
but  do  not  remove  organic  HAPs  or 
other  organic  pollutants. 

For  bonded  mineral  wool  products, 
the  binder-coated  fiber  mat  is  conveyed 
to  a  curing  oven  which  is  typically 
natural  gas-fired  with  temperatures  that 
range  finm  180®C  to  370®C  (350®F  to 
700®F).  Curing  of  the  fiber  mat  occurs  as 
the  oven  forces  hot  air  through  the  mat, 
driving  off  excess  moisture  and 
thermosetting  the  binder  in  the  product. 
Gaseous  HAP  emissions,  including 
formaldehyde  and  phenol,  result  ^m 
the  vaporization  of  the  binder.  Curing 
oven  emissions  are  typically  controlled 
by  thermal  incinerators. 

After  curing,  the  fiber  mat  is  conveyed 
to  a  cooling  section,  where  ambient  air 
is  forced  through  the  mat  to  eliminate 
“hot  spots”  in  the  product  and  to 
facilitate  finishing  and  packaging. 
Cooling  sections  have  low  emissions 
and  are  all  imcontrolled  (docket  items 
n-A-11, 12,  and  13). 

The  EPA  selected  cupolas  and  curing 
ovens  as  the  sources  for  control  under 
the  NESHAP.  Nationwide  emissions 
from  cupolas  (considering  ciurent 
controls)  are  estimated  to  be  2,520  Mg/ 
yr  (2,780  tpy)  oi  COS  and  1.0  Mg/yr  (1.1 
tpy)  of  metal  HAPs.  Nationwide 
emissions  of  CO  and  PM  are  estimated 
to  be  30,480  Mg/yr  (33,600  tpy)  and  238 
Mg/yr  (263  tpy),  respectively,  llie 
curing  oven  also  is  a  source  of  HAP 
emissions.  Nationwide  emissions  are 
estimated  to  be  54  Mg/yr  (59  tpy)  of 
formaldehyde  and  14  Mg/yr  (16  tpy)  of 
phenol. 

The  EPA  did  not  select  fiber 
collection  or  cooling  processes  for 
control.  Because  no  plants  have 
equipped  these  sources  with  HAP 
controls,  no  MACT  floor  technology  can 
be  identified.  This  determination  is 


further  explained  in  section  IV.C.2  of  ' 
this  document. 

B.  Selection  of  Pollutants 

A  variety  of  HAPs  are  emitted  from 
mineral  wool  production  processes. 
Emissions  of  metal  HAPs,  COS, 
formaldehyde,  and  phenol  were 
detected  during  EPA  emission  tests  of 
mineral  wool  production  plants  (docket 
items  n-A-  11, 12,  and  13).  All  of  these 
pollutants  are  included  on  the  list  of 
HAPs  imder  section  112(b)  of  the  Act. 

The  EPA  proposes  to  regulate  PM,  a 
surrogate  for  metal  HAP  emissions,  from 
existing  emd  new  cupolas,  and  CO,  a 
surrogate  for  COS,  from  new  cupolas. 
Additionally,  the  EPA  proposes  to 
regulate  emissions  of  formaldehyde,  a 
HAP  and  also  a  surrogate  for  phenol 
emissions,  from  existing  and  new  curing 
ovens. 

Large  quantities  of  PM  and  CO  are 
also  emitted  from  the  cupola  (docket 
items  n-A- 11, 12,  and  13).  Emissions 
test  data  collected  from  a  cupola  that  is 
controlled  by  a  fabric  filter  indicate  a 
correlation  between  the  removal  of 
nonvolatile  HAP  metals  and  the  removal 
of  PM  (docket  item  H-A-ll).  Thus,  the 
EPA  proposes  PM  as  a  surrogate 
measure  of  nonvolatile  HAP  metals  for 
emission  limits  for  existing  and  new 
cupolas. 

Emissions  test  data  collected  from  a 
cupola  that  is  controlled  by  an 
incinerator  show  that  CO  destruction 
correlates  with  COS  destruction  (docket 
items  n-A- 12  and  13).  Consequently, 
the  EPA  proposes  to  regulate  emissions 
of  COS  using  CO  as  a  surrogate  measure 
for  the  proposed  emission  limit  for  new 
cupolas. 

Emissions  of  formaldehyde  from 
curing  ovens  result  from  volatilization 
of  the  binder.  Formaldehyde  is  the  most 
significant  HAP  emitted  from  mineral 
wool  production  processes  in  terms  of . 
potential  carcinogenic  hazard. 
Consequently,  the  EPA  proposes  to 
regulate  formaldehyde  emissions.  Limits 
are  not  included  in  the  proposed 
standard  for  phenol  emissions  frnm  the 
curing  oven  because  when  the 
form^dehyde  limit  is  met  through  use 
of  an  incinerator,  phenol  emissions  are 
also  reduced  by  the  same  incinerator. 
Therefore,  formaldehyde  is  used  in  the 
proposed  standard  as  a  siirrogate  for 
phenol.  The  use  of  PM,  CO,  and 
formaldehyde  as  siurogates  requires  less 
testing  and  allows  the  use  of  less 
expensive  measiuement  methods. 


C.  Selection  of  Proposed  ^Undards  for 
Existing  and  New  Sources 

1.  Backgroimd 

After  EPA  htis  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  to  regulate  under  section 
112,  it  must  set  MACT  standards  for 
each  category  or  subcategory.  As 
discvissed  in  section  n.B  of  this 
document,  section  112  establishes  a 
minimum  baseline  or  “floor”  for 
standards.  After  the  floor  has  been 
determined  for  a  new  or  existing  source 
in  a  source  category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  them  the  floor. 
Such  stemdards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  In  establishing  the 
standards,  the  EPA  may  distinguish 
among  classes,  types,  emd  sizes  of 
sources  within  a  category  or 
subcategory.  (See  section  112(d)(1).) 

The  next  step  in  establishing  MACT 
standards  is  traditionally  the 
investigation  of  regulatory  alternatives. 
With  MACT  standards,  only  alternatives 
at  least  as  stringent  as  the  floor  may  be 
selected.  Information  about  the  industry 
is  analyzed  to  develop  model  plants  for 
projecting  national  impacts,  including 
HAP  emission  reduction  levels  and  cost, 
energy,  and  secondary  impacts. 
Regulatory  alternatives,  which  may  be 
difierent  levels  of  emissions  control 
equal  to  or  more  stringent  than  the  floor 
levels,  are  then  evaluated  to  select  the 
regulatory  alternative  that  best  reflects 
the  appropriate  MACT  level.  The 
select^  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technically  achievable.  The  regulatory 
alternatives  and  emission  limits  selected 
for  new  and  existing  sources  may  be 
different  because  of  different  MACT 
floors. 

The  EPA  may  consider  going 
“beyond-the-floor”  to  require  more 
stringent  controls.  Here,  the  EPA 
considers  the  achievable  emission 
reductions  of  HAPs  (and  possibly  other 
pollutants  that  are  co-controlled),  cost 
and  economic  impacts,  energy  impacts, 
and  other  non-air  environmental 
impacts.  The  objective  is  to  achieve  the 
maximum  degree  of  emissions  reduction 
without  unreasonable  economic  or  other 
inlets.  (See  section  112(d)(2).) 

Under  the  Act,  subcategorization 
within  a  source  category  may  be 
considered  when  there  is  enough 
evidence  to  demonstrate  clearly  that 
there  are  significant  difierences  among 
the  subcategories.  The  criteria  to 
consider  include  process  operations 
(including  differences  between  batch 
and  continuous  operations),  emission 
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characteristics,  control  device 
applicability,  safety,  and  opportunities 
for  pollution  prevention. 

Mineral  wool  production  plants  and 
emissions  are  dir^entiated  by  the 
operations  needed  to  produce  bonded  or 
nonbonded  products.  Plants  that 
manufacture  bonded  products  have 
phenol/formald^yde-based  binder 
application,  curing  oven,  and  cooling 
processes,  whereas  plants  that  do  not 
manufacture  bonded  products  do  not 
have  these  additional  processes. 
Therefore,  the  EPA  proposes  to 
subcategorize  the  mineral  wool 
production  source  category  into  plants 
that  manufacture  bond^  products  and 
those  that  do  not  manufacture  bonded 
products. 

2.  MACr  Floor 

In  establishing  the  MACT  floor, 
section  112(d)(3)  (A)  and  (B)  of  the  CAA 
directs  EPA  to  set  standard  for  existing 
sources  that  are  no  less  stringent  than 
the  “avwage”  emission  limitation 
achieved  by  the  best  performing  12 
percent  (for  which  th^  are  emissions 
data)  where  there  are  more  than  30 
sources  in  the  category  or  subcategory  or 
the  best  performing  five  sources  (for 
which  there  are  eifossions  data)  where 
there  are  fewer  than  30  sources.  Among 
the  possible  meanings  for  the  word 
“average”  as  the  term  is  used  in  the 
CAA,  ^e  EPA  considered  two  of  the 
most  common.  First,  "average”  could  be 
interpreted  as  the  arithmetic  mean.  The 
arithmetic  mean  of  a  set  of 
measurements  is  the  sum  of  the 
measurements  divided  by  the  number  of 
measurements  in  the  set.  The  EPA  has 
determined  that  the  arithmetic  mean  of 
the  emission  limitations  achieved  by  the 
best  performing  12  percent  of  existing 
sources  (or  best  five  sources  where  there 
are  fewer  than  30  sources)  in  some  cases 
would  yield  an  emission  limitation  that 
fails  to  corresprmd  to  the  emission 
limitatirm  achieved  by  any  particular 
technology.  In  such  cases,  ^A  would 
not  select  this  approach.  The  wmd 
“average”  could  also  be  interpreted  as 
the  median  onission  limitation  value. 
The  median  is  the  value  in  a  set  of 
measurements  below  and  above  which 
there  are  an  equal  number  of  values 
(when  the  measurmnents  are  arranged  in 
order  of  magnitude).  This  approach 
identifies  the  emission  limitation 
achieved  by  those  sources  within  the 
top  12  percent  (m  top  five  vdiare  there 
are  fewer  than  30  sources),  arranges 
those  emissicms  limitations  in  order  of 
magnitude,  and  the  control  level 
achieved  by  the  median  source  is 
selected.  Either  of  these  two  approaches 
could  be  used  in  developing  standards 
for  different  source  categories.  The 


“median”  approach  was  used  in  these 
proposed  standards.  For  each  source 
type,  the  median  technology 
represented  by  the  five  best-controlled 
sources  was  selected  as  the  MACT  floor. 
A  soiuce  having  control  technology 
representative  of  the  MACT  floor  was 
then  tested  in  order  to  determine  an 
appropriate  emission  limitation. 

Within  the  subcategory  of  plants  that 
manufacture  bonded  products,  there  are 
15  cupolas.  Nine  of  these  cupolas  are 
controlled  by  fabric  filters,  three  by 
cyclones,  two  by  thermal  incinerators 
and  fabric  filters,  and  one  by  a  cyclone 
and  fabric  filter.  Because  there  are  less 
than  30  cupolas,  the  MACT  floor  is 
represented  by  the  average,  or  median, 
of  the  best  performing  five  sources.  The 
MACT  floor  for  existing  cupolas  within 
this  subcategory  is  represmited  by  a 
fabric  filter.  A  fetnic  filter  representative 
of  this  MACT  floor  is  a  pulse-jet  type 
with  nylon  fiber  filter  material,  an  air- 
to-cloth  ratio  of  about  0.9  cubic  meter 
per  minute/square  meter  [3  standard 
cubic  feet  per  minute/square  foot  (scfin/ 
ft^)]  and  a  pressvire  drop  of 
approximately  15  centimeters  (6  inches) 
of  water  column.  Emissions  tests  were 
conducted  cm  a  cupola  controlled  by  a 
fabric  filter  selected  as  representative  of 
the  floor  control  technology. 

Of  the  six  curing  ovens  also  in  this 
subcategory,  four  are  controlled  by 
thermal  incinerators  and  two  are 
vmcontroUed.  Because  there  are  fewer 
than  30  curing  ovens,  the  MACT  floor 
is  represented  by  the  average,  or 
median,  of  the  best  performing  five 
sources.  The  MACT  floor  fOT  existing 
curing  ovens  is  represented  by  a  thermal 
incinerator.  An  incinerator 
representative  of  this  MACT  floor  has  a 
combustion  temperature  of  about  650**C 
(1,200‘*F),  and  a  gas  residence  time  of 
approximately  1  second.  A  curing  oven 
with  an  incinerator  representative  of  the 
floor  control  technology  was  tested. 
Thus,  a  fabric  filter  for  existing  cupolas 
and  a  thermal  incinerator  for  mdsting 
curing  ovens  are  the  MACT  floor 
technologies  for  this  subcategcuy. 

Within  the  subcategory  of  plants  that 
do  not  manuifecture  l^ded  products 
there  are  21  cupolas.  Fifteen  of  these 
cupolas  are  controlled  by  febric  filters, 
two  by  incinerators  and  febric  filters, 
two  by  cyclones,  and  two  by  cyclones 
and  firimc  filters.  Again,  berause  there 
are  less  than  30  cupolas,  the  MACT 
floor  is  represmited  by  the  average,  or 
median,  of  the  best-p^mming  five 
sources.  Ihe  MACT  flo(V  is  represented 
by  a  febric  filter.  A  febric  filter 
representative  of  the  MACT  floor  within 
this  subcategory  has  the  same 
parameters  as  the  febric  filter  that 
represents  the  MACT  floor  for  existing 


cupolas  within  the  subcategory  of  plants 
that  manufacture  bonded  products. 

The  MACT  floors  for  new  cupolas  and 
curing  ovens  are  based  on  the  best- 
controlled  sources.  For  new  cupolas, 
MACT  is  a  thermal  incinerator  and 
febric  filter.  Because  the  febric  filter  that 
represents  the  MACT  flora'  for  existing 
cupolas  also  represmts  the  best  control 
for  PM  and  particulate  metal  HAPs  for 
new  cupolas,  the  febric  filter  parameters 
remain  the  same.  A  thermal  incinerator 
representative  of  MACT  for  new  cupolas 
operates  at  approximately  815% 
(1,500*'F),  and  has  a  gas  residence  time 
of  about  1  second.  B^use  the  MACT 
flora  for  existing  curing  ovens,  an 
incinerator  operating  at  650%  (1,200‘F) 
with  a  gas  residence  time  of  1  second, 
also  represents  the  best-controlled 
soutce,  MACT  for  new  curing  ovens  is 
the  same  as  the  MACT  floor  fra  existing 
curing  ovens. 

The  EPA  considered  requiring 
thermal  incineratras  as  beyond-the- 
MACT-floor  control  fra  codsting  cupolas. 
To  comply  Math  this  requirement,  32 
cupolas  would  have  to  add  incinerators 
at  estimated  costs  ranging  from 
$218,300/yr  for  3.6  Mg/hr  (4  tph) 
cupolas  to  $349,700/yr  fra  7.3  Mg/yr  (8 
tph)  cupolas.  As  a  re^t  of  the  addition 
of  incinerators,  COS  emissions  would  be 
reduced  by  approximately  52  Mg/yr  (57 
tpy)  for  each  3.6  Mg/hr  (4  tph)  cupola 
and  104  Mg/yr  (114  tpy)  for  each  7.3 
Mg/hr  (8  tph)  cupola.  In  addition,  CO 
emissions  would  be  reduced  by  628  Mg/ 
yr  (692  tpy)  and  1,256  Mg/yr  (1,384  tpy) 
for  each  3.6  Mg/hr  (4  tph)  and  7.3  M^ 
hr  (8  tph)  cupola,  respectively. 

However,  secondary  emissions  of  SO2 
and  NOx  would  res^t  from  the  natural 
gas  combustion  of  sulfur-bearing  raw 
materials  and  fuel.  The  increased 
emissions  wovdd  range  from  55  Mg/yr 
(61  tpy)  to  112  Mg/yr  (123  tpy)  fra  SO2, 
and  42  Mg/yr  (46  tpy)  to  83  F^yr  (91 
tpy)  for  NC^,  fra  ea^  3.6  Mg/hr  (4  tph) 
and  7.3  Mg^  (8  tph)  cupola, 
respectively. 

Under  this  beyond-the-MACT-floor 
control  option,  price  increases  are 
estimated  to  range  from  5.94  percent  to 
6.98  percent,  renting  in  quantity 
adjustments  of  -4.75  and  -8.38  percent, 
respectively.  Additionally,  loss  of  87 
employees  is  estimated.  Facility  unit- 
cost  increases  would  be  very  significant. 
Two  fecilities  would  have  unit-cost 
increases  of  more  than  20  percent  (one 
of  27  percent  for  bonded  products  and 
one  of  22  percent  for  nonbonded 
products).  Three  other  fecilities  would 
have  unit-cost  increases  fra  at  least  one 
product  of  over  ten  peromt,  and  an 
additional  five  fecilities  would  have 
increases  of  over  five  percent  Seven 
fecilities  are  projected  to  have  ccmtrol 
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costs  greater  than  their  increase  in 
revenue  due  to  the  projected  increase  in 
market  prices.  This  portion  of  the 
control  costs  that  the  facilities  are 
projected  to  have  to  absorb  ranges  horn 
16  percent  of  before  tax  net  income 
(B.T.N.I.)  for  one  facility  to  155  percent 
of  B.T.N.I.  for  another  fecility.  The 
projected  market  quantity  decreases  and 
changes  in  capital  structure  indicate 
that  die  costs  associated  with  the 
beyond-the-floor  control  option  would 
be  expected  to  cause  one  or  two  facility 
closures.  After  assessing  this 
information,  the  EPA  concluded  that  the 
costs  of  increased  control  given  the 
increase  in  secondary  emissions  do  not 
justify  beyond-the  floor  control  for  • 
existing  cupolas  (docket  items  n-B-34 
and  35). 

As  discussed  earlier,  no  MACT  floor 
could  be  determined  for  fiber  collection 
and  cooling  operations.  The  EPA 
considered  requiring  controls  that 
reduce  organic  HAP  emissions  from 
fiber  collection  and  cooling  processes  by 
going  beyond  the  floor.  The  beyond-the- 
floor  control  technology  would  be 
thermal  incineration  for  both  processes. 
Six  fiber  collection  and  cooling 
operations  would  be  required  to  add 
incinerators  ranging  in  cost  fium  $1.75 
million/yr  to  $2.85  million/yr  for  each 
fiber  collection  process,  depending 
upon  the  process  size,  and  about 
$400,000/yr  for  each  cooling  operation. 
Assuming  an  incinerator  control 
efficiency  of  80  percent,  organic  HAP 
emissions  (formaldehyde,  phenol, 
methanol)  from  fiber  collection 
processes  would  be  reduced  by  about  29 
Mg/yr  (32  tpy)  for  each  3.6  M^yr  (4  tph) 
process  and  59  Mg/yr  (65  tpy)  for  each 
7.3  Mg/yr  (8  tph)  process.  Croling 
process  organic  emissions 
(formaldehyde)  would  be  reduced  by 
approximately  0.4  Mg/yr  (0.4  tpy)  and 
0.6  Mg/yr  (0.7  tpy)  for  3.6  Mg/yr  (4  tph) 
and  7.3  Mg/yr  (8  tph)  processes, 
respectively.  NOx  emissions  fi’om  both 
processes  would  result  from  the 
combustion  of  natural  gas  used  to 
operate  the  incinerator.  Upon 
consideration  of  this  information,  the 
EPA  concluded  that  the  emissions 
reductions  associated  with  controls 
beyond  the  floor  do  not  offset  the  costs 
(docket  items  n-B-30  and  32). 

3.  Emission  Limits 

As  part  of  this  rulemaking,  the  EPA 
conducted  comprehensive  emission 
tests  to  characterize  uncontrolled  and 
controlled  emissions  from  the  various 
processes  and  to  evaluate  the 
effectiveness  of  existii^  control  devices. 
Sources  tested  were  those  selected  as 
representative  of  MACT.  Using  the  test 
data,  the  EPA  established  the  proposed 


emission  limits  for  existing  and  new 
sources  (docket  items  II-A-ll,  12,  and 
13). 

Because  a  fabric  filter  that  represents 
the  MACT  floor  for  existing  cupolas  in 
the  subcategory  of  plants  that 
manufacture  bond^  products  has  the 
same  design  as  a  fabric  filter  that 
represents  the  MACT  floor  in  the 
subcategory  of  plants  that  do  not 
manufacture  bonded  products,  the 
emission  limits  proposed  for  PM  within 
each  subcategory  are  the  same.  The 
emission  limit  proposed  for  PM  for 
existing  cupolas,  0.03  kg/Mg  (0.06  lb/ 
ton)  of  melt,  is  based  on  test  results  fiom 
a  cupola  equipped  with  a  fabric  filter, 
where  PM  emissions  averaging  0.02  kg/ 
Mg  (0.04  Ib/ton)  of  melt  were  measvued. 
Becaiise  MACT  for  existing  and  new 
cupolas  is  the  same,  the  EPA  proposed 
the  same  PM  limit,  0.03  kg/Mg  (0.06  lb/ 
ton)  of  melt,  for  new  cupolas.  In 
proposing  the  same  PM  emission  limit 
for  existing  and  new  cupolas,  the  EPA 
recognizes  that  fabric  filters  used  on 
existing  cupolas  are  already  efficient  at 
controlling  PM  and  particulate  metal 
HAP  emissions  and  there  is  no 
technology  that  has  been  documented  to 
be  more  efficient. 

The  proposed  CO  limit  for  new 
cupolas,  0.05  kg/Mg  (0.1  Ib/ton)  of  melt, 
is  based  on  test  results  fit>m  a  cupola 
that  is  equipped  with  an  incinerator  and 
fabric  filter  where  CO  emissions 
averaging  0.035  kg/Mg  (0.07  Ib/ton)  of 
melt  were  measu^  ^er  control.  TTie 
measured  average  efficiency  for  CO 
reduction  across  the  control  system  was 
99.6  percent.  The  owner  or  operator 
may  alternatively  meet  a  performance 
standard  of  99  percent  removal  of  CO 
across  the  control  system.  This 
alternative  is  offered  because  other 
cupolas  may  have  a  different  inlet 
concentration  and  therefore  may  not 
meet  the  0.05  kg/Mg  (0.1  Ib/ton)  of  melt 
numerical  limit. 

The  emission  limit  proposed  for 
formaldehyde  for  existing  and  new 
curing  ovens,  0.03  kg/Mg  (0.06  Ib/ton)  of 
melt,  is  based  on  test  results  fi-om  a 
curing  oven  equipped  with  an 
incinerator  where  formaldehyde 
emissions  averaging  0.02  kg/Mg  (0.04 
Ib/ton)  of  melt  were  measured.  The 
measured  average  efficiency  for 
formaldehyde  r^uction  across  the 
control  system  was  80  percent.  The 
owner  or  operator  may  alternatively 
meet  a  performance  standard  of  80 
percent  removal  of  formaldehyde  across 
the  control  system  because  other  ovens 
may  have  higher  inlet  concentrations 
and  therefore  may  not  meet  the 
numerical  emission  limit. 


V.  Impacts  of  Proposed  Standards 

A.  Air  Quality  Impacts 

Nationwide  metal  H^  and  COS 
emissions  firom  mineral  wool 
production  cupolas  are  estimated  to  be 
2,522  Mg/yr  (2,780  tpy)  at  the  current 
level  of  control.  Existing  PM  emissions 
are  estimated  to  be  239  Mg/yr  (263  tpy). 
Most  of  the  existing  cupolas  are  already 
well-controlled  for  PM  and  metal  HAPs. 
Under  the  proposed  NESHAP,  it  is 
expected  that  fabric  filters  would  be 
added  to  the  five  cupolas  cmrently 
controlled  by  cyclones,  resulting  in 
reductions  in  nationwide  metal  HAP 
emissions  of  0.91  Mg/yr  (1.0  tpy)  and 
PM  emissions  of  186  Mg/yr  (205  tpy). 
Formaldehyde  and  phenol  emissions 
fit)m  existing  curing  ovens  are  estimated 
to  be  54  Mg/yr  (59  tpy)  and  14  Mg/yr  (16 
tpy),  respectively.  Nationwide 
emissions  of  formaldehyde  and  phenol 
would  be  reduced  by  about  30  Mg/yr  (34 
tpy)  and  14  Mg/yr  (16  tpy),  respectively, 
^m  the  addition  of  then^ 
incinerators  to  two  currently 
uncontrolled  cvuing  ovens.  Because 
there  is  cvurently  an  estimated  55 
percent  excess  capacity  in  the  mineral 
wool  production  industry,  the  EPA  does 
not  anticipate  any  new  cupolas  or 
curing  ovens  within  the  next  5  years.  If, 
however,  a  new  cupola  with  a  7.3  Mg/ 
hr  (8  tph)  capacity  was  built,  COS  and 
CO  emissions  would  be  reduced  by  104 
Mg/yr  (114  tpy)  and  1,256  Mg/yr  (1,384 
tpy),  respectively,  as  a  result  of  the 
reqviired  addition  of  a  thermal 
incinerator. 

Based  on  analyses  of  model  processes, 
metal  HAP  and  PM  emissions  fiom  a 
cyclone-controlled  small  sized  [3.6  Mg/ 
hr  (4  tph)  melt  capacity]  cupola  would 
be  reduced  by  an  estimated  24  Mg/yr 
(27  tpy).  Estimated  reductions  of  metal 
HAP  and  PM  emissions  fiom  a  large¬ 
sized  [7.3  Mg/hr  (8  tph)  melt  capacity] 
cupola  similarly  controlled  woiild  be  50 
M^yr  (55  tpy).  Emissions  of 
formaldehyde  and  phenol  fiom  an 
uncontrolled  curing  oven  associated 
with  a  small-sized  cupola  would  be 
reduced  by  approximately  10  Mg/yr  (11 
tpy)  and  5  Mg/yT  (5  tpy),  respectively. 
Formaldehyde  and  phenol  emissions 
fiom  an  uncontrolled  curing  oven 
associated  with  a  large-sized  cupola 
would  be  reduced  by  an  estimated  20 
Mg/yr  (22  tpy)  and  10  Mg/yr  (11  tpy), 
respectively  (docket  items  n-B-18  and 
37). 

Secondary  emissions  of  NOx  fit)m 
incinerator-controlled  curing  ovens  are 
formed  as  a  result  of  combustion  of 
natural  gas.  Emissions  of  NOx  hrom  the 
affected  sources  are  predicted  to 
increase  by  about  124  Mg/yr  (137  tpy) 
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from  a  baseline  level  cf  about  248  Mg/ 
yr  (273  tpy)  (docket  item  n-^-35). 

B.  Nonair  Environmental  and  Health 
Impacts 

Because  the  air  pollution  control 
devices  associated  with  the  control 
systems  for  mineral  wool  production 
processes  are  of  a  dry  type  (fabric  filters 
and  thermal  incinerators),  there  are  no 
water  pollution  impacts  resulting  from 
their  use.  Sohd  waste  generated  by 
fabric  filter  systems  in  the  form  of  ash 
is  disposed  of  by  landfilling.  With  the 
addition  of  fabric  filter  control  systems 
to  five  cupolas,  the  amount  of  soUd 
waste  is  expected  to  increase  by  about 
350  Mg/yr  (390  tpy)  from  the  current 
level  of  24,800  M^yr  (27,300  tpy) 
nationwide. 

Reducing  HAP  levels  may  help  lower 
occupational  exposure  levels  and  site- 
specific  levels  of  PM  and  VOCs. 
Implementing  the  proposed  equipment 
requirements  may  increase  noise  levels 
in  the  plant  area. 

Operating  fabric  filters  and  thermal 
incinerators  requires  the  use  of 
electrical  energy  to  operate  fans  that 
move  the  gas  stream.  The  additional 
electrical  energy  requirements  are 
estimated  to  be  788,000  lulowatt  hoius 
per  year  (kWh/yr)  for  five  fabric  filters 
to  be  added  to  existing  cupolas  and 
431,000  kWh/yr  for  two  incinerators  to 
be  added  to  existing  curing  ovens. 
Thermal  incinerators  also  may  use 
natiual  gas  as  fuel.  An  additional 
126,000  kilocubic  feet  per  year  (kfl’/yr) 
of  natural  gas  would  be  required  for  the 
two  incinerators  that  would  be  added  to 
curing  ovens. 

C.  Cost  and  Economic  Impacts 

The  total  nationwide  capital  and 
annuahzed  costs  for  existing  cupolas 
imder  the  proposed  NESHAP  are 
estimated  to  be  $1.5  million  and 
$608.900/yr,  respectively.  These  costs 
represent  the  addition  of  fabric  filters  to 
five  cupolas  but  do  not  include  the 
monitoring  costs  of  bag  leak  detection 
systems  reqviired  on  all  affected  cupolas. 
Capital  and  annualized  costs  for  a  bag 
leak  detection  system  are  estimated  at 
$9,100  and  $l,800/yr  per  affected 
cupola,  respectively. 

The  total  nationwide  capital  and 
annualized  costs  of  complying  with  the 
proposed  NESHAP  for  existing  curing 
ovens  are  estimated  at  $795,800  and 
$641,600/yr,  respectively.  These  costs 
represent  the  addition  of  thermal 
incinerators  to  two  curi^  ovens. 

Under  the  proposed  NESHAP,  market- 
level  price  increases  are  estimated  to 
range  from  0.49  percent  to  2.13  percent, 
resisting  in  quantity  adjustments  of 
-0.59  percent  and  -1.71  percent. 


respectively.  The  decreases  in  qviantity 
demanded  may  lead  to  the  loss  of 
approximately  nine  jobs.  Facility  unit- 
cost  increases  would  be  less  than  one 
percent  for  all  but  three  of  the  facifities. 
The  highest  unit-cost  increase  would  be 
6.3  percent  for  one  fadUty  for 
nonbonded  products.  These  three 
fadUties  are  also  the  only  fiidlities 
projeded  to  have  control  costs  greater 
than  their  increase  in  revenue  due  to  the 
projeded  increase  in  market  prices.  This 
portion  of  the  control  costs  that  the 
three  fadlities  are  projeded  to  have  to 
absorb  would  be  38  percent  of  B.T.N.I. 
for  one  fadlity  and  29  percent  for 
another  fadlity.  The  third  fadlity  does 
not  have  positive  B.T.N.I.  in  the  pre¬ 
regulation  baseline,  so  an  estimate  of  a 
percentage  change  in  B.T.N.I.  is  not 
meaningful  (the  imit  cost  increase  for 
this  facility  is  3.9  percent  for  bonded 
products  and  0.1  percent  for  nonbonded 
products).  Neither  the  projeded  market 
quantity  decreases  or  changes  in  capital 
structure  indicate  that  the  costs 
assodated  with  the  MACT  floor  control 
option  would  be  expeded  to  cause 
fadlity  closme.  However,  if  a  fadlity 
would  be  closing  in  the  absence  of  a 
regulation,  the  control  costs  might  result 
in  an  earlier  fadlity  closure. 

VI.  Public  Partidpation 

The  EPA  seeks  full  pubUc 
participation  in  arriving  at  its  final 
decisions  and  encourages  comments  on 
all  aspeds  of  this  proposal  from  all 
interested  parties.  Fiill  supporting  data 
and  detailed  analyses  should  be 
submitted  with  comments  to  allow  the 
EPA  to  make  maximum  use  of  the 
comments.  All  comments  should  be 
direded  to  the  Air  and  Radiation  Docket 
and  Information  Center,  Docket  No.  A- 
95-33  (see  ADDRESSES).  Comments  on 
this  document  must  be  submitted  on  or 
before  the  date  spedfied  in  DATES. 

Commentors  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  fit)m  other  comments 
and  clearly  label  it  “Confidential 
Business  Information”  (CBI). 
Submissions  containing  such 
proprietary  information  should  be  sent 
directly  to  the  following  address,  and 
not  to  the  pubfic  docket,  to  ensrue  that 
proprietary  information  is  not 
inadvertently  placed  in  the  docket: 
Attention:  Ms.  Mary  Johnson,  c/o  Ms. 
Melva  Toomer,  U.S.  EPA  Confidential 
Business  Information  Manager,  OAQPS 
(MD-13):  Research  Triangle  Pa^,  NC 
27711.  Information  covert  by  such  a 
claim  of  confidentiality  will  1m 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedrires  set  forth 
in  40  CFR  part  2.  If  no  claim  of 


confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  submission  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Vn.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaldng  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  pubUc  and  industries  involved  to 
readfily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standard  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 

(See  section  307(d)(7)(A)  of  the  Act.) 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  has  been  estabUshed  for  this 
rulemaldng  under  Docket  No.  A-95-33 
(including  comments  and  data 
submitted  electronicaUy  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  ccmunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  official 
rulemaking  record  is  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  doounent. 

Electronic  comments  can  be  sent 
directly  to  EPA’s  Air  and  Radiation 
Docket  and  Information  Center  at:  “A- 
and-R-Docket@epamail.epa.gov”. 
Electronic  comments  must  1m  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  wiU 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format  AU  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (A-95-33). 

Electronic  comments  on  this  proposed 
rule  may  be  filed  onUne  at  many  Federal 
Depository  Libraries. 

B.  Public  Hearing ' 

A  pubUc  hearing  wiU  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  vdth  section 
307(d)(5)  of  the  Act.  If  a  pubUc  hearing 
is  requested  and  held,  the  EPA  wiU  ask 
clarifying  questions  dvuing  the  oral 
presentation  but  wiU  not  respond  to  the 
presentations  or  comments.  Written 
statements  and  supporting  information 
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will  be  considered  with  equivalent 
weight  as  any  oral  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing,  if  held. 
Persons  willing  to  presoit  oral 
testimony  or  to  inquire  as  to  whether  or 
not  a  hearing  is  to  be  held  should 
contact  the  EPA  (see  ADDRESSES).  To 
provide  an  opportimity  for  all  who  may 
wish  to  speak,  oral  presentations  will  ^ 
limited  to  IS  minutes  each. 

Any  member  of  the  public  may  file  a 
written  statement  on  or  before  )uly  7, 
1997.  Written  statements  should  he 
addressed  to  the  Air  and  Radiation 
Docket  and  Information  Centa  (see 
ADDRESSES),  and  refer  to  Docket  No.  A- 
95-33.  A  verbatim  transcript  of  the 
hearing  and  %vritten  statements  will  he 
placed  in  the  docket  and  be  available  for 
public  inspection  and  copying,  or 
mailed  upon  request,  at  the  Air  and 
Radiation  Dodcet  and  Information 
Center. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  ‘‘significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Exe^tive  Order.  The  ^ecutive 
Order  defines  ‘‘significant  r^ulatory 
action”  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  ffie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
oth«rwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(8)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  regulatory  action  is  not 
“significant”  because  none  of  the  listed 
criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  the  EPA  involved  State 


regulatory  ei^rts  in  the  development  of 
thiis  proposed  rule.  No  tribal 
governments  are  believed  to  be  affected 
by  this  proposed  rule.  State  and  local 
governments  are  not  directly  impacted 
%  the  rule,  i.e.,  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule; 
e.g.,  incorporate  the  rule  into  p«mits 
and  enforce  the  rule.  They  will  collect 
pennit  fees  that  will  be  used  to  offset 
the  resources  burden  of  implementing 
the  rule.  Qnnments  have  bmn  solicited 
from  States  and  have  been  considered  in 
the  rule  development  process.  In 
addition,  all  States  are  encouraged  to  . 
comment  on  this  proposed  rule  during 
the  public  comment  period,  and  the 
EPA  intends  to  fully  consider  these 
conunents  in  the  development  of  the 
final  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  reqiiirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tril^  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  propos^  and  final 
rules  with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  Is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effeclive.  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiffi  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effsctive,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanaticm  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  re^atory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today’s  rule  is  not  subj^  to  die 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today’s  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexil^ty  analysis  of  any 
rule  subject  to  notice  and  coipment 
rulemaldng  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisfficticms.  The 
EPA  has  determined  that  7  of  the  10 
firms  that  potmitially  would  be  subject 
to  the  proposed  standards  are  small 
firms.  The  EPA  has  met  with  all  of  these 
small  firms  and  their  trade  association. 
They  have  been  fully  involved  in  this 
rulemaking  and  their  concerns  and 
comments  have  been  considered  in  the 
development  of  this  proposed  rule. 
Also,  the  EPA  Office  of  Asbestos  and 
Small  Business  Ombudsman,  Office  of 
Regulatory  Management  and 
Information,  participated  in  the 
development  of  the  proposed  NESHAP 
as  a  Work  Group  member  to  ensure  that 
the  requirements  of  the  proposed 
standards  were  examin^  for  potential 
adverse  economic  impacts.  The 
economic  impacts  are  siunmarized  in 
section  V.C  of  this  document  and  in  the 
economic  impact  analysis  (docket  item 
II— A— 16). 

Five  of  the  7  small  firms  would  incur 
emission  control  costs  that  are  less  than 
0.1  percent  of  sales,  while  one  firm 
would  incur  ccmtrol  costs  estimated  to 
be  2.4  percent  of  the  firm’s  sales.  An 
estimate  of  control  cost  as  a  percentage 
of  sales  cannot  be  determined  for  one 
firm  because  they  began  producing 
mineral  wool  within  the  last  year  and 
sales  information  is  not  available.  It  is 
believed,  however,  that  the  emission 
control  costs  that  would  be  incurred  by 
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this  firm  would  be  in  excess  of  3 
percent.  Thus,  this  rule  affects  only  a 
small  munber  of  small  businesses. 
Further,  most  of  the  small  businesses 
impacted  by  this  rule  will  experience 
minimal  increases  in  costs.  (Dnly  two 
small  businesses  are  projected  to  incur 
costs  exceeding  0.1  percent  of  sales. 

Based  on  this  information; the  EPA  has 
concluded  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  developing  these  proposed 
standards,  the  has  exercised  the 
maximum  degree  of  flexibihty  in 
minimizing  impacts  on  small  businesses 
through  subcategorization  of  the  source 
category.  Also,  these  proposed 
standards,  which  are  based  on  MACT- 
floor  level  control  technology,  reflect 
the  minimiun  level  of  control  allowed  • 
under  the  Act. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1799.01),  and 
a  copy  may  be  obtained  fiom  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  401  M  Street  SW., 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740. 

The  proposed  information 
requirements  include  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A), 
which  are  mandatory  for  all  owners  or 
operators  subject  to  national  emission 
standards.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  Act  (42 
U.S.C.  7414).  All  information  submitted 
to  the  EPA  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B.  The  proposed  rule 
does  not  require  any  notifications  or 
reports  beyond  those  required  by  the 
general  provisions  (40  CFR  part  63, 
subpart  A).  Proposed  subpart  DDD  does 
require  additional  records  of  specific 
information  needed  to  determine 
compliance  with  the  rule.  These  include 
records  of:  (1)  Cupola  production  (melt) 
rate;  (2)  any  bag  leak  detection  system 
alarm,  including  the  date  and  time,  with 
a  brief  explanation  of  the  cause  of  the 
alarm  and  the  corrective  action  taken; 


(3)  fioe  formaldehyde  content  of  earch 
resin  lot  and  the  binder  formulation, 
including  formaldehyde  content  of  each 
binder  batch  used  in  the  manufacture  of 
bonded  products;  and  (4)  incinerator 
operating  temperatvire,  including  any 
period  when  the  average  temperature  in 
any  3-hour  block  period  falls  below  the 
average  level  established  during  the 
performance  test. 

The  annual  pubUc  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  efiective  date  of  the  rule) 
is  estimated  to  be  6,107  labor  hours  per 
year  at  a  total  annual  cost  of  $196,206. 
This  estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed);  one-time 
prepeiration  of  a  startup,  shutdown,  and  • 
malfunction  plan  with  semiannual 
rejxjits  of  any  event  where  the 
procedures  in  the  plan  were  not 
followed;  semiannual  excess  emissions 
reports;  notifications;  and 
recordkeeping.  Total  capital  costs 
associated  with  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  is  estimated  at  $309,400;  this 
estimate  includes  the  capital  and  startup 
costs  associated  with  installation  of  a 
bag  leak  detection  system  for  each 
cupola  at  a  plant  subject  to  the  standard. 
The  total  operation  and  maintenance 
cost  is  estimated  at  $17,000/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  (hsclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqxiired  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the  EPA’s 
need  for  this  information,  the  accuracy 
of  the  provided  bruden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 


to  the  Director,  OPPE  R^ulatory 
Information  Division;  U:S. 

Environmental  Protection  Agency 
(2137),  401  M  Street  SW.,  Washington, 

DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  marked  “Attention:  Desk  Officer 
for  EPA.”  Include  the  ICR  number  in 
any  correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
May  8, 1997,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  J\me  9, 1997.  The  fined 
rule  will  respond  to  any  OMB  or  pubUc 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  Pollution  Prevention  Act 

During  the  development  of  these 
standards,  the  EPA  explored 
opportunities  to  eliminate  or  reduce 
emissions  through  the  application  of 
new  processes  or  work  practices.  By 
reducing  or  eliminating  the 
formaldehyde  and  phenol  in  binder 
formulations,  HAPs  fiom  the  curing 
process  would  be  reduced  or  eliminated 
without  the  use  of  air  pollution  control 
equipment.  Alternative  binders  have 
b^n  investigated  by  various  mineral 
wool  producers.  Acceptable  alternatives 
have  been  difficult  to  identify  due  to: 
the  higher  costs  of  the  potential 
alternative  binders;  the  problems 
associated  with  requalification  of 
altered  products  to  meet  required 
product  specifications;  the  production 
process  changes  necessitate  by  the  use 
of  modified  binders;  and  the  concerns 
regarding  potential  toxicity  of  new 
binder  ingredients.  Thus,  at  this  time  an 
acceptable  alternative  binder  has  not 
been  commercially  demonstrated.  . 

/.  Clean  Air  Act 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preened  by  consultation  with 
appropriate  advisory  conunittees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  8  years  fiom 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
meffiods,  enforceabiUty,  improvements 
in  emission  control  ter^ology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Mineral  wool  production. 
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Recordkeeping  and  reporting 
requirements. 

Dated;  April  29, 1997. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows; 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  for  part  63  continues 
to  read  as  follows: 

Authority:  42  U.S.Q  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpprt  DDD  to  read  as  follows: 

Subpart  DDD— National  Emission 
Standards  for  Hazardous  Air  Pollutants  for 
Mineral  Wool  Production 

Sec. 

63.1175  Applicability. 

63.1176  DeBnitions. 

63.1177  Emission  standards  for  cupolas  and 
curing  ovens. 

63.1178  Monitoring  requirements. 

63.1179  Performance  test  requirements. 

63.1180  Test  methods  and  procedures. 

63.1181  Notification,  recordkeeping,  and 
reporting  requirements. 

63.1182  Applicability  of  general  provisions. 

63.1183  Delegation  of  authority. 
63.1184—63.1199  [Reserved] 

Appendix  A  to  Subpart  DDD  of  Part  63 — Free 

Formaldehyde  Analysis  of  Insulation 
Resins  by  Hydroxylamine 
Hydrocldmide. 

Appendix  B  to  Subpart  DDD  of  Part  63 — 
Applicability  of  General  Provisions  (40 
CFR  Part  63,  subpart  A)  to  Subpart  DDD. 

Subpart  DDD— Nattonal  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Mineral  Wool  Production 

663.1175  AppHcabHIty. 

(a)  The  requirements  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
mineral  wool  production  facility  that  is 
a  major  source  as  defined  in  §  63.2  of 
the  general  provisions  in  subpart  A  of 
this  part. 

(b)  The  requirements  of  this  subpart 
apply  to  emissions  of  hazardous  air 
pollutants,  as  measured  according  to  the 
methods  and  procedures  in  this  subpart, 
emitted  from  each  new,  existing,  or 
reconstructed  cupola  and  curing  oven  at 
a  mineral  wool  production  fadfity 
subject  to  this  subpart. 

163.1176  Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  as 
amended  (the  Act),  in  $  63.2  of  the 
general  provisions  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 


Bag  leak  detection  system  means  a 
monitoring  device  for  a  fabric  filter  that 
identifies  an  increase  in  particulate 
matter  emissions  resulting  from  a 
broken  filter  bag  or  other  malfunction 
and  soimds  an  darm. 

Bonded  product  means  mineral  wool 
to  which  a  hazardous  air  pollutant- 
based  binder  (e.g.,  phenol, 
formaldehyde)  has  been  applied. 

CO  means,  for  the  pmposes  of  this 
subpart,  emissions  of  carbon  monoxide 
that  serve  as  a  surrogate  for  emissions  of 
carbonyl  sulfide,  a  compoimd  included 
on  the  list  of  hazardous  air  pollutants  in 
section  112  of  the  Act. 

Cupola  means  a  large,  water-cooled 
metal  vessel  which  charges  a  mixtvire  of 
fuel,  rock  and/or  blast  furnace  slag,  and 
additives;  as  the  fuel  is  burned,  the 
charged  mixture  is  heated  to  a  molten 
state  for  subsequent  processing  to  form 
mineral  wool. 

Curing  oven  means  a  chamber  in 
which  heat  is  used  to  thermoset  a  binder 
on  the  mineral  wool  fiber  used  in  the 
manufacture  of  bonded  products. 

Fabric  filter  means  an  air  pollution 
control  device  used  to  capture 
particulate  matter  by  filtering  gas 
streams  through  fabric  bags;  also  known 
as  a  baghovise. 

Formaldehyde  means,  for  the 
purposes  of  this  subpart,  emissions  of 
formaldehyde  that  serve  as  a  surrogate 
for  organic  compounds  included  on  the 
list  of  hazardous  air  pollutants  in 
section  112  of  the  Act,  including  but  not 
limited  to  phenol. 

Hazardous  air  pollutant  means  those 
chemicals  and  their  compounds  that  are 
included  on  the  list  of  hazardous  air 
pollutants  in  section  112(b)  of  the  Clean 
Air  Act. 

Incinerator  means  an  air  pollution 
control  device  that  uses  controlled 
flame  combustion  to  convert 
combustible  materials  to 
noncombustible  gases. 

Melt  means  raw  materials,  excluding 
coke,  that  are  charged  into  the  cupola, 
heated  to  a  molten  state,  and  discharged 
to  the  fiber  forming  and  collection 
process. 

Melt  rate  means  the  mass  of  molten 
material  discharged  firom  a  single  cmpola 
for  use  in  the  pr^uction  of  mineral 
w(X)l  over  a  specified  time  period. 

Mineral  wool  means  a  fibrous  glassy 
substance  made  from  natural  itxh  (sucdi 
as  basalt),  blast  furnace  slag,  or  a 
mixture  of  rocdc  and  slag;  it  may  be  used 
as  a  thermal  or  acoustical  insulation 
material  or  in  the  manufacturing  of 
other  prcxlucts  to  provide  structural 
stren^,  soimd  al^rbency,  or  fire 
resistancx. 

PM  means,  for  the  purposes  of  this 
subpart,  emissions  of  particnilate  matter 


that  serve  as  a  surrogate  for  metals  (in 
particulate  or  volatile  form)  on  the  list 
of  hazardous  air  pollutants  in  section 
112  of  the  Act,  including  but  not  limited 
to:  antimony,  arsenic,  beryllimn, 
cadmium,  chromium,  lead,  manganese, 
nicJcel,  and  selenimn. 

§63.1177  Emission  standards  for  cupolas 
and  curing  ovens. 

(a)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  under  §  63.7  of 
the  general  provisions  in  subpent  A  of 
this  part  and  §  63.1179  of  this  subpart, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  from  an  existing  cupola  in  excess 
of  0.03  kilogram  (kg)  of  particulate 
m^er  (PM)  per  megagram  (Mg)  (0.06 
pormd  [lb]  of  PM  per  ton)  of  melt. 

(b)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  under  §  63.7  of 
the  general  provisions  in  subpart  A  of 
this  part  and  §63.1179  of  this  subpart, 
whichever  date  is  earUer,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  from  a  new  or  reconstructed 
cupola  in  excess  of: 

(1)  0.03  kg  of  PM  per  Mg  (0.06  lb  of 
PM  per  ton)  of  melt;  and 

(2) (i)  0.05  kg  of  carbon  monoxide  (CO) 
per  Mg  (0.10  lb  of  CO  per  ton)  of  melt; 
or 

(ii)  The  owner  or  operator  shall 
reduce  uncontrolled  CO  emissions  by  at 
least  99  percent. 

(c) (1)  On  and  after  the  date  the 
performance  test  is  conducted  or 
required  to  be  conducted  under  §  63.7  of 
the  general  provisions  in  subpart  A  of 
this  part  and  §  63.1179  of  this  subpart, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  any 
gases  from  a  new,  existing,  or 
reconstructed  curing  oven  in  excess  of 
0.03  kg  of  formaldehyde  per  Mg  (0.06  lb 
of  formaldehyde  per  ton)  of  melt;  or 

(2)  The  owner  or  operator  shall  reduce 
uncontrolled  formaldehyde  emissions 
by  at  least  80  percent. 

§63.1178  Monitoring  requirements. 

(a)  The  owner  or  operator  shall  install, 
calibrate,  maintain,  and  operate  a  device 
that  measures  and  records  the  average 
hourly  production  (melt)  rate  for  each 
cupola: 

(1)  Following  the  performance  test 
required  in  §  63.1179  of  this  subpart,  if 
the  melt  rate  exceeds  the  average  melt 
rate  established  during  the  performance 
test  by  more  than  20  percent  for  more 
than  5  percent  of  the  total  operating 
time  in  a  6-month  reporting  period,  the 
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owner  or  operator  shall  conduct  a  repeat 
performance  test  at  the  higher  melt  rate 
to  demonstrate  compliance;  and 

(2)  If  resiilts  from  tlie  repeat 
performance  test  exceed  any  of  the 
applicable  emission  standards,  the 
owner  or  operator  is  in  violation  of  the 
emission  standard(s)  for  the  entire 
period  that  the  melt  rate  was  more  than 
20  percent  above  the  average  level 
established  during  the  previous 
performance  test. 

fb)  The  owner  or  operator  shall 
install,  calibrate,  maintain,  and 
continuously  operate  a  bag  leak 
detection  system  for  each  cupola  fabric 
filter  control  system: 

(1)  The  bag  leak  detection  system 
must  be  capable  of  detecting  PM 
emissions  at  concentrations  of  1.0 
milligram  per  actual  cubic  meter 
(0.00044  grains  per  actual  cubic  foot) 
and  greater; 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  PM  emissions; 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  soimd  when  an  increase  in  PM 
emissions  over  a  preset  level  is  detected; 

(4)  For  positive  pressure  fabric  filters, 

8  bag  leak  detector  must  be  installed  in 
each  fabric  filter  compartment  or  cell.  If 
a  negative  pressure  or  induced  air  fabric 
filter  is  used,  the  bag  leak  detector  must 
be  installed  downstream  of  the  fabric 
filter.  Where  multiple  bag  leak  detectors 
are  required  (for  either  type  of  fabric 
filter),  the  system  instrumentation  and 
alarm  may  be  shared  among  detectors; 

(5)  The  bag  leak  detection  system 
shall  be  installed,  operated,  calibrated, 
and  maintained  in  a  manner  consistent 
with  available  guidance  firom  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  absence  of  such  gxiidance,  the 
manufacturer’s  written  specifications 
and  recommendations; 

(6)  Calibr^on  of  the  system  shall,  at 
minimum,  consist  of  establishing  the 
relative  baseline  output  level  by 
adjusting  the  range  and  the  averaging 
period  of  the  device  and  establisldng  the 
alarm  set  points  and  the  alarm  delay 
time; 

(7)  The  owner  or  operator  shall  not 
adjiist  the  range,  averaging  period,  alarm 
set  points,  or  ^arm  delay  time  after  the 
performance  test  required  in  §  63.1179 
of  this  subpart  without  written  approval 
from  the  Administrator, 

(8)  Following  the  performance  test,  if 
the  alarm  on  a  bag  leak  detection  system 
is  triggered,  the  owner  or  operator  shall 
inspect  the  control  device  to  determine 
the  cause  of  the  deviation  and  initiate 
within  1  hour  of  the  alarm  the  corrective 
actions  specified  in  the  operation, 
maintenance,  and  monitoring  plan. 


Failure  to  initiate  the  corrective  action 
procedures  within  1  hour  of  the  alarm 
is  a  violation  of  the  PM  emission 
standard;  and 

(9)  If  the  bag  leak  detection  system 
alarm  is  activated  for  more  than  5 
percent  of  the  total  operating  time 
dviring  a  6-month  reporting  period,  the 
owner  or  operator  shall  develop  and 
implement  a  written  quality 
improvement  plan  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.* 

(c)  The  owner  or  operator  shall 
monitor  and  record  the  free 
formaldehyde  content  of  each  resin  lot 
and  the  binder  formvilation,  including 
the  formaldehyde  content  of  each  binder 
batch  used  in  the  mantifacture  of 
bonded  products: 

(1)  Following  the  perfomumce  test 
reqiiired  in  §  63.1179  of  this  subpart,  the 
owner  or  operator  shall  maintain  the 
formaldehyde  content  of  each  binder 
formulation  at  or  below  the  level 
established  during  the  test;  and 

(2)  If  the  binder  formaldehyde  content 
exceeds  the  level  established  during  the 
performance  test,  the  owner  or  operator 
is  in  violation  of  the  formaldehyde 
emission  standard. 

(d)  The  owner  or  operator  shall 
install,  calibrate,  maintain,  and  operate 
a  device  that  continuously  measures  the 
operating  temperature  in  the  firebox  of 
each  thermal  incinerator  used  to  control 
process  emissions  from  a  cupola  or 
ctiring  oven  and  determines  and  records 
the  temperature  in  15-minute  block 
averages: 

(1)  Following  the  performance  test 
required  in  §  63.1179  of  this  subpart,  the 
owner  or  operator  shall  maintain  the 
operating  temperature  of  each 
incinerator  such  that  the  average 
operating  temperature  in  any  3-hour 
block  period  does  not  fall  below  the 
average  temperature  established  during 
the  performance  test; 

(2)  Operation  of  an  incinerator  such 
that  the  average  operating  temperature 
in  any  3-hour  blo^  peri^  falls  below 
the  average  level  established  during  the 
performance  test  is  a  violation  of  the 
applicable  emission  standard  in 

§  63.1177  (b)(2)  or  (c)  of  this  subpart; 
and 

(3)  At  a  minimum,  valid  3-hour 
temperature  averages  shall  be  obtained 
for  75  percent  of  the  operating  hours  per 
day  for  90  percent  of  the  operating  days 
per  6-mon&  reporting  period  that  the 
facility  is  producing  mineral  wool. 

(e)  All  monitoring  systems  and 
equipment  must  be  installed, 
operational,  and  properly  calibrated 


'  Proposed  rule  published  in  the  August  13, 1996 
Federal  Regieler  (61  FR  41991). 


prior  to  the  performance  test  required  by 
§  63.1179  of  this  subpart. 

(f)  For  all  control  aevice  and  process 
operating  parameters  measured  during 
the  performance  test  required  by 
§  63.1179  of  this  subpart,  the  owner  or 
operator  of  cupola  or  curing  ovens 
subject  to  this  subpart  may  change  the 
levels  established  during  the 
performance  test  if  additional 
performance  testing  is  conducted  to 
verify  that,  at  the  new  control  device  or 
process  parameter  levels,  the  oMmer  or 
operator  is  in  compliance  with  the 
emission  standards  in  §  63.1177  of  this 
subpart. 

§63.1179  Performance  test  requimnents. 

(a)  Compliance  dates.  The  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  comply  with  the 
requirements  of  tlds  subpart  by  no  later 
thw: 

(1)  [Date  3  years  after  effective  date  of 
the  final  rule]  for  an  existing  cupola  or 
curine  oven; 

(2)  (Date  4  years  following  the 
effective  date  of  the  final  rule]  for  an 
existing  source  that  is  granted  an 
extension  by  the  applicable  regulatory 
authority  under  section  112(i)(3)(B)  of 
the  Act;  or 

(3)  Upon  startup,  for  a  new  or 
reconstructed  cupola  or  ciiring  oven. 

(b)  Performance  test.  The  owner  or 
operator  of  each  cupola  or  ciuing  oven 
subject  to  this  subpart  shall  conduct  a 
performance  test  to  demonstrate 
compliance  with  each  of  the  applicable 
emission  standards  in  §  63.1177  of  this 
subpart  according  to  the  procedures  in 
the  general  provisions  in  subpart  A  of 
this  part  and  in  this  paragraph  (b): 

(1)  Using  the  test  methods  and 
procedures  in  §  63.1180  of  this  subpart, 
the  owner  or  operator  shall  measiire 
emissions  of  PM  (for  each  existing 
cupola)  or  PM  and  CX)  (for  each  new  or 
reconstructed  cupola)  and  emissions  of 
formaldehyde  from  each  existing,  new, 
or  reconstructed  curing  oven  at  &e 
outlet  of  the  control  device  (if 
complying  with  a  numerical  emission 
Umit),  or  at  the  inlet  and  outlet  of  the 
control  device  (if  complying  with  a 
percent  reduction  limit).  The  owmer  or 
operator  shall  compute  and  record  the 
average  of  at  least  three  runs  and  use  the 
applicable  equations  in  paragraph  (b)(6) 
of  this  section  to  determine  compliance 
with  the  applicable  emission  limit  in 
the  miits  of  the  standard.  Compliance  is 
demonstrated  when  the  emission  rate  of 
the  pollutant  is  equal  to  or  less  than 
each  of  the  applicable  emission  limits  in 
§  63.1177  of  tMs  subpart; 

(2)  The  owner  or  operator  of  each 
cupola  and  curing  oven  shall  monitor 
and  record  the  amount  of  raw  materials, 
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excluding  coke,  charged  into  and  melted 
in  each  cupola  during  each  test  run  and 
determine  the  average  hourly  melt  rate 
for  each  test  run.  The  arithmetic  average 
of  the  melt  rate  for  the  three  test  runs, 
plus  20  percent,  shall  be  used  to 
monitor  compliance.  If  the  owner  or 
operator  plans  to  operate  above  the 
average  melt  rate  established  during  the 
performance  test  by  more  than  20 
percent  for  more  than  5  percmit  of  the 
total  operating  time  in  a  6-month 
reporting  period,  another  performance 
test  at  the  higher  melt  rate  shall  be 
conducted; 

(3)  The  owner  or  operator  shall 
conduct  the  performance  test  for  each 
curing  oven  during  the  manufacture  of 
the  product  using  the  binder 
formulation  with  the  highest 
formaldehyde  content.  During  the 
performance  test,  the  owner  or  operator 
shall  record  the  free  formaldehyde 
content  of  the  resin(s)  used  during  the 
test  and  the  binder  formulation(s), 
including  the  formaldehyde  content  of 
the  binder,  used  during  &e  test.  If  the 
owner  or  operator  plans  to  use  a  binder 
with  a  higher  formaldehyde  content 
than  that  recorded  dvuing  the 
performance  test,  another  performance 
test  of  the  curing  oven  during  use  of  the 
binder  with  a  higher  formaldehyde 
content  shall  be  conducted; 

(4)  With  prior  approval  from  the 
Administrator  or  delegated  regulatory 
authority,  an  owner  or  operator  of  a 
curing  oven  regulated  by  this  subpart 
may  conduct  ^ort-term  experimental 
pit^uction  runs  using  binder 
formulations  or  other  process 
modifications  where  the  formaldehyde 
content  or  other  process  parameter 
values  deviate  from  those  established 
diuing  previous  performance  tests 
without  first  conducting  additional 
performance  tests.  An  application  to 
perform  an  experimental  short-term 
production  run  shall  include  the 
following  information: 

(i)  The  purpose  of  the  experimental 
run; 

(ii)  The  affected  curing  oven; 

(Ui)  How  the  established  process 

parameters  will  deviate  from  previously 
approved  levels; 

fiv)  The  duration  of  the  test  run; 

(v)  The  date  and  time  of  the  test  run; 
and 

(vi)  A  description  of  any  emission 
testing  to  be  p^ormed  diuring  the  test; 

(5)  During  the  performance  test,  the 
owner  or  operator  shall  continuously 
measure  the  operating  temperature  for 
each  cupola  or  curing  oven  incinerator, 
determine  and  record  the  15-minute 
block  average  temperatures,  and 
determine  the  arithmetic  average  of  the 
recorded  temperature  measiurements  for 


each  test  run.  The  arithmetic  average  of 
the  three  test  runs  shall  be  tised  to 
monitor  compliance.  If  the  owner  or 
operator  plans  to  reduce  the  operating 
temperature  below  the  temperature 
esUmlished  during  the  performance  test, 
another  performance  test  at  the  reduced 
operating  temperature  shall  be 
conduct^;  and 

(6)  Using  the  results  of  the  emissions 
test,  the  owner  or  operator  shall  use 
Equation  1  to  determine  compliance 
with  the  PM  emission  standaitl  for  the 
cupola.  Equation  2  to  determine 
compliance  Mdth  a  numerical  emission 
limit  for  formaldehyde  or  CO,  and/or 
Equation  3  to  determine  compliance 
with  the  percent  reduction  performance 
standard  for  formaldehyde  or  CO: 


^  CxQxKi 
P 


(Eq.l) 


where: 

E=Emission  rate  of  PM,  kg/Mg  (Ib/ton) 
of  melt; 

C=Concentration  of  PM,  g/dscm  (gr/ 
dscf); 

QsVolumetric  flow  rate  of  exhaust 
gases,  dscm/hr  (dscf/hr); 

Ki=Conversion  factor,  1  kg/1,000  g  (1  lb/ 
7,000  gr);  and 

P=Average  melt  rate.  Mg/hr  (ton/hr). 


E=CxMWxQxK,xK, 

KjXPxlO* 

where: 

E=Emission  rate  of  measured  pollutant, 
kg/Mg  (Ib/ton)  of  melt; 

C=Measur^  volume  fraction  of 
pollutant,  ppm; 

MWsMolecular  weight  of  measured 
pollutant,  g/g-mole:  CO=28.01, 
Fonnaldehyde=30.03; 

Q=Volumetric  fiow  rate  of  exhaust 
gases,  dscm/hr  (dscf/hr); 

Ki=Conversion  factor,  1  kg/1,000  g  (1  lb/ 
453.6  g); 

K2=Conversion  factor,  1,000  L/m^  (28.3 
L/ft3); 

Ka^Conversion  factor,  24.45  L/g-mole; 
and 

P=Average  melt  rate.  Mg/hr  (ton/hr). 

%R=^^~^°xl00  (Eq.3) 

Li 

where: 

%R=Percent  reduction,  or  collection 
efficiency  of  the  control  device; 

Li=Inlet  loading  of  pollutant,  kg/Mg  (lb/ 
ton);  and 

Lo=C)utlet  loading  of  pollutant,  kg/Mg 
(Ib/ton). 

§63.1180  Test  methods  and  procedures. 

(a)  The  owner  or  operator  shall  use 

the  following  method  to  determine 


compliance  with  the  applicable 
emission  standards: 

(1)  Method  1  in  appendix  A  to  part  60 
of  tffis  chapter  for  the  selection  of  the 
sampling  port  location  and  number  of 
sampling  ports; 

(2)  M^od  2  in  appendix  A  to  part  60 
of  this  chapter  for  stack  gas  velocity  and 
volumetric  flow  rate; 

(3)  Method  3  or  3A  in  appendix  A  to 
part  60  of  this  chapter  for  oxygen  (O2) 
and  carbon  dioxide  (CX)2)  for  diluent 
measurements  needed  to  correct  the 
concentration  measurements  to  a 
standard  basis; 

(4)  Method  4  in  appendix  A  to  part  60 
of  this  chapter  for  moisture  content  of 
the  stack  gas; 

(5)  Method  5  in  appendix  A  to  part  60 
of  this  chapter  for  the  concentration  of 
PM.  Each  nm  shall  consist  of  a 
minimum  run  time  of  2  hoiirs  and  a 
Tninimiiin  sample  volume  of  2.5  dscm 
(90  dscf); 

(6)  Method  10  in  appendix  A  to  part 
60  of  this  chapter  for  ffie  concentration 
of  CO,  using  the  continuous  sampling 
option  described  in  section  7.1.1  of  the 
method.  Each  run  shall  consist  of  a 
minimum  run  time  of  1  hour; 

(7)  Method  318  ^  in  appendix  A  to  this 
part  for  the  concentration  of 
formaldehyde  or  CO;  and 

(8)  Method  contained  in  appendix  A 
of  this  subpart  for  the  determination  of 
the  free  formaldehyde  content  of  resin. 

(b)  The  owner  or  operator  may  use  an 
alternative  method  subject  to  approval 
by  the  Administrator. 

§  63.1 1 81  Notification,  recordkeeping,  and 
reporting  requirements. 

(a)  Notifications.  As  reqiiired  by  §  63.9 
(b)  throu^  (h)  of  the  general  provisions 
in  subpart  A  of  this  part,  the  owner  or 
operator  shall  submit  the  following 
^.  written  initial  notifications  to  the 
Administraton 

(1)  Notification  for  an  are§  source  that 
subsequently  increases  its  emissions 
such  that  the  source  is  a  major  source 
subject  to  the  standard; 

(2)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  initial  startup 
is  before  the  effective  date  of  the 
standard; 

(3)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  source  is  new 
or  has  been  reconstructed,  the  initial 
startup  is  after  the  effective  date  of  the 
standmd,  and  for  which  an  application 
for  approval  of  construction  or 
reconstruction  is  not  required; 

(4)  Notification  of  intention  to 
construct  a  new  major  source  or 
reconstruct  a  major  source;  of  the  date 


2  Proposed  method  published  in  the  March  31, 
1997  Federal  Kagiater  (62  FR 15228). 
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construction  or  reconstruction 
commenced;  of  the  anticipated  date  of 
startup;  of  the  actual  date  of  startup, 
where  the  initial  startup  of  a  new  or 
reconstructed  source  occurs  after  the 
effective  date  of  the  standard,  and  for 
which  an  application  for  approval  of 
construction  or  reconstruction  is 
required  (See  §  63.9(b)  (4)  and  (5).); 

(5)  Notification  of  special  compliance 
obligations; 

(6)  Notification  of  performance  test; 
and 

(7)  Notification  of  compliance  status. 

(b)  Performance  test  report.  As 
required  by  §  63.10(d)(2)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  report  die 
results  of  the  initial  performance  test  as 
part  of  the  notification  of  compliance 
status  required  in  paragraph  (a)(7)  of 
this  section. 

(c)  Startup,  shutdown,  and 
malfunction  plan  and  reports.  The 
owner  or  operator  shall  develop  and 
implement  a  written  plan  as  described 
in  §  63.6(e)(3)  of  the  general  provisions 
in  subpart  A  of  this  part  that  contains 
specific  procedures  to  be  followed  for 
operating  the  source  and  maintaining 
the  source  during  periods  of  startup, 
shutdown,  and  m^function  and  a 
program  of  corrective  action  for 
malfimctioning  process  and  control 
systems  used  to  comply  with  the 
standard.  The  owner  or  operator  shall 
also  keep  records  of  each  event  as 
required  by  §  63.10(b)  of  the  general 
provisions  in  subpart  A  of  this  part  and 
record  and  report  if  an  action  taken 
during  a  startup,  shutdown,  or 
malfunction  is  not  consistent  with  the 
procedures  in  the  plan  as  described  in 
§  63.6(e)(3).  In  addition  to  the 
information  required  in  §  63.6(e)(3),  the 
plan  shall  include; 

(1)  Procedures  to  determine  and 
record  the  cause  of  the  malfunction  and 
the  time  the  malfunction  began  and 
ended; 

(2)  Corrective  actions  to  be  taken  in 
the  event  of  a  malfunction  of  a  process 
or  control  device,  including  procedures 
for  recording  the  actions  taken  to  correct 
the  malfunction  or  minimize  emissions; 
and 

(3)  A  maintenance  schedule  for  each 
process  and  control  device  that  is 
consistent  with  the  manufacturer’s 
instructions  and  recommendations  for 
routine  and  long-term  maintenance. 

(d)  Operation,  maintenance,  and 
monitoring  plan.  The  owner  or  operator 
of  each  mineral  wool  production  plant 
shall  prepare  for  each  cupola  and  ciiring 
oven  subject  to  the  provisions  of  this 
subpart,  a  written  operations, 
maintenance,  and  monitoring  plan.  'The 
plan  shall  be  submitted  to  the 


Administrator  for  review  and  approval 
prior  to  being  incorporated  in  the  part 
70  permit  and  shall  include  the 
following  information: 

(1)  Process  and  control  device 
parameters  to  be  monitored  to 
determine  compliance,  along  with 
established  operating  levels  or  ranges 
for  each  process  or  control  device; 

(2)  A  monitoring  schedule; 

(3)  Procedures  for  the  proper 
operation  and  maintenance  of  control 
devices  used  to  meet  the  emission  limits 
of  §  63.1177  of  this  subpart; 

(4)  Procedines  for  keeping  records  to 
document  compliance;  and 

(5)  Corrective  actions  to  be  taken 
when  process  or  control  device 
parameters  deviate  fiom  the  levels 
established  during  initial  performance 
testing. 

(e)  Excess  emissions  report.  As 
required  by  §  63.10(e)(3)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  report 
semiannually  if  measured  emissions  are 
in  excess  of  the  applicable  standard  or 
a  monitored  parameter  is  exceeded. 
When  no  exceedances  of  measured 
emissions  or  monitored  parameters  have 
ocxxirred,  the  OMmer  or  operator  shall 
submit  a  report  stating  that  no  excess 
emissions  CKxnured  dining  the  reporting 
period. 

(f)  Recordkeeping.  (1)  As  required  by 
§  63.10(b)  of  the  general  provisions  in 
subpart  A  of  this  part,  the  owner  or 
operator  shall  maintain  files  of  all 
iMonnation  (including  all  reports  and 
notifications)  required  by  the  general 
provisions  in  subpart  A  of  this  part  and 
this  subpart: 

(1)  The  owner  or  operator  must  retain 
each  record  for  at  least  5  years  following 
the  date  of  each  cxxurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record.  The  most 
rec»nt  2  years  of  recxnds  must  be 
retained  at  the  facility.  The  remaining  3 
years  of  records  may  be  retained  off  site; 

(ii)  The  owner  or  operator  may  retain 
records  on  microfilm,  on  a  computer 
disk,  on  magnetic  tape,  or  on 
micToficiie;  and 

(iii)  The  owner  or  operator  may  report 
required  information  on  paper  or  on  a 
lalraled  computer  disk  using  commonly 
available  and  compatible  computer 
software. 

(2)  In  addition  to  the  general  records 
required  by  §  63.10(b)(2)  of  the  general 
provisions  in  subpart  A  of  this  part,  the 
owner  or  operator  shall  maintain 
records  of  &e  following  information: 

(i)  Cupola  production  rate  [Mg/hr 
(tons/hr)  of  melt]; 

(ii)  Any  bag  leak  detection  system 
alarm,  incducling  the  date  and  time,  with 


a  brief  explanation  of  the  clause  of  the 
alarm  and  the  corrective  action  taken; 

(iii)  The  fiee  formaldehyde  cxmtent  of 
each  resin  lot  and  the  binder 
formulation,  including  formaldehyde 
cxmtent  of  each  binder  batch  used  in  the 
manufaciture  of  bonded  prcxlucts; 

(iv)  Incinerator  operating  temperature, 
including  any  period  when  the  average 
temperature  in  any  3-hour  block  pericxl 
falls  below  the  average  temperature 
established  during  the  performance  test, 
with  a  brief  explanation  of  the  cause  of 
the  deviation  and  the  cxirrective  acrtion 
taken;  and 

(v)  Identification  of  the  calendar  dates 
for  whicdi  the  minimum  number  of 
hours  of  valid  3-hour  incinerator 
operating  temperature  averages  is  not 
obtained,  including  reasons  for  not 
obtaining  sufficient  data  and  a 
description  of  the  correciive  aciion 
taken. 

§  63.1182  AppNcability  of  general 
provisions. 

The  requirements  of  the  general 
provisions  in  subpart  A  of  this  part  that 
are  applicable  to  the  owner  or  operator 
subject  to  the  requirements  of  this 
subpart  are  shown  in  appendix  B  to  this 
subpart. 

163.1183  Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
seciion  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  §  63.1180(b)  of  this  subpart,  for 
approval  of  an  alternative  test  method. 

s  63.1184— 63.1199  [Reserved] 

Appendix  A  to  Subpart  ODD  of  Part 
63 — Free  Formaldehyde  Anal3rsis  of 
Insulation  Resins  by  Hydroxylamine 
Hydrochloride 

1.  Scope 

The  method  in  this  appendix  was 
specifically  developed  for  water-soluble 
phenolic  resins  that  have  a  relatively  high 
free-fonnaldehyde  (FF)  content  such  as 
insulation  resins.  It  may  also  be  suitable  for 
other  phenolic  resins,  especially  those  with 
a  high  FF  content. 

2.  Principle 

2.1  a.  The  basis  for  this  method  is  the 
titration  of  the  hydrochloric  acid  that  is 
liberated  when  hydroxylamine  hydrochloride 
reacts  with  foimddehyde  to  form 
formaldoxine: 

HCHC)+NH20H:Ha— CH2:N0H+H20+Ha 

b.  Free  formaldehyde  in  phenolic  resins  is 
present  as  monomeric  formaldehyde, 
hemiformals,  polyoxymethylene 
hemiformals,  and  polyoxymethylene  glycols. 
Monmneric  fonnaldehyde  and  hemiformals 
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react  npidly  with  hydroxylamine 
hydrochloride,  but  die  pcdymeric  foims  of 
fonnaldehyde  must  hydrolyze  to  the 
monomeric  state  befcm  they  can  react.  The 
greater  the  concentration  of  free 
formaldehyde  in  a  resin,  the  more  of  that 
formaldehyde  will  be  in  the  polymeric  form. 
The  hydrolysis  of  these  polymers  is  catalyzed 
by  hydrogen  ions. 

2.2  The  resin  sample  being  analyzed  must 
omtain  enough  free  formaldehyde  so  that  the 
Initial  reaction  with  hydroxylamine 
hydrochloride  will  produce  sufficient 
hydrogen  ions  to  catalyze  the 
depolymerization  of  the  polymeric 
formaldehyde  within  the  time  limits  of  the 
test  method.  The  sample  should  contain 
approximately  0.3  grams  (g)  free 
fonnaldehyde  to  ensure  OHnplete  reaction 
within  5  minutes. 

3.  Apparatus 

3.1  Balance,  readable  to  0.01  g  or  better. 

3.2  pH  meter,  standardized  to  pH  4.0 
with  pH  4.0  buffer  and  pH  7  writh  pH  7.0 
buffsr. 

3.3  50>mL  burette  hr  1.0  N  sodium 
hydroxide. 

3.4  Magnetic  stirrer  and  stir  bars. 

3.5  250-mL  beaker. 

3.6  50-mL  graduated  cylinder. 

3.7  100-mL  graduated  cylinder. 

3.8  Timer. 

4.  Reagents 

4.1  Standardized  1.0  N  sodium  hydroxide 
solution. 


4.2  Hydroxylamine  hydrochloride 
solution,  100  grams  per  liter,  pH  adjusted  to 
4.00. 

4.3  Hydrochloric  acid  solution,  1.0  N  and 
0.1  N. 

4.4  Sodium  hydroxide  solution,  0.1  N. 

4.5  50/50  v/v  mixture  of  distilled  water 
and  methyl  alcohol. 

5.  Procedure 

5.1  Determine  the  sample  size  as  follows: 

a.  If  the  expected  FF  is  greater  than  2 
percent,  go  to  Part  A  in  5.1.C  to  determine 
sample  size. 

b.  If  the  expected  FF  is  less  than  2  percent, 
go  to  Part  B  in  5.1.d  to  determine  sample 
size. 

c.  Part  A:  Expected  FF  ^  2  percent 
Grams  resin  =  60/expected  percent  FF. 

i.  The  following  table  shows  example 
levels: 


Expected  percent  free  formalde¬ 
hyde 


ii.  It  is  very  important  to  the  accuracy  of 
the  results  that  the  sample  size  be  chosen 
correctly.  If  the  milliliters  of  titrant  are  less 


than  15  mL  or  greater  than  30  mL,  reestimate 
the  needed  sample  size  and  repeat  the  tests. 

d.  Part  B:  Expected  FF  <  2  percent 
Grams  resin  a  30/expected  percent  FF. 

i.  The  fallowing  table  shows  example 
levels: 

Expected  percent  free  formaide- 


0.5 . .  60 

ii.  If  the  milliliters  of  titrant  are  less  than 
5  mL  or  greater  than  30  mL,  reestimate  the 
needed  sample  size  and  repeat  the  tests. 

5.2  Wei^  the  resin  sample  to  the  nearest 
0.01  grams  into  a  250-mL  beaker.  Record 
sample  weight 

5.3  Add  100  mL  of  the  methanol/water 
mixture  and  stir  on  a  magnetic  stirrer. 
Confirm  that  the  resin  has  dissolved. 

5.4  Adjust  the  resin/solvent  solution  to 
pH  4.0,  using  the  prestandardized  pH  meter, 
1.0  N  hydrochloric  acid,  0.1  N  hydrochloric 
acid,  and  0.1  N  sodium  hydroxide. 

5.5  Add  50  mL  of  the  hydroxylamine 
hydrochloride  solution,  measured  with  a 
graduated  cylinder.  Start  the  timer. 

5.6  Stir  for  5  minutes.  Titrate  to  pH  4.0 
with  standardized  1.0  N  sodiiun  hydroxide. 
Record  the  milliliters  of  titrant  and  the 
normality. 

6.  Calculations 


%FF- 


mL  sodium  hydroxide  x  ncxmality  x  3.003 
grams  of  sample 


7.  hdethod  Precision  and  Accuracy 
Test  values  should  conform  to  the  following 
statistical  precision: 

Variance  =  0.005. 

Standard  deviation  =  0.07. 

95%  Confidence  Interval,  for  a  single 
determination  =  0.2. 


8.  Author 

This  method  was  prepared  by  K.  K.  Tutin 
and  M.  L.  Foster,  Tacoma  R&D  Laboratory, 
Georgia-Pacific  Resins,  Inc.  (Principle  written 
by  R.  R.  Conner.) 


9.  References 

9.1  GPAM  2221.2. 

9.2  PR&CTM  2.035. 

9.3  Project  Report,  Comparison  of  Free 
Formaldehyde  Pr^dures,  January  1990,  K. 
K.  Tutin. 
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TO  Subpart  ODD 


Citation  Requirement 


63.1  (a)(1)-<a)(4)  -  General  Applicability . 

63.1(a)(5)  . I 

63.1  (a)(6Ha)(8)  . 

63.1(a)(9)  . 

63.1  (a)(10Ha)(14)  . . 

63.1(b) .  Initial  Applicability  Determination . 

63.1(c)(1)  . . .  Applicability  After  Standard  Established  .. 


63.1(c)(2)  . 

63.1(c)(3)  . 

63.1  (c)(4Hc)(5) - 

63.1(d) . 

63.1(e) . . . . I  Applicabilitv 

63.2  - -  Definitions 


63.4  (a)(1Ha)(3) 

63.4(aM4) - 

63.4(a)(5) - 


Applies  to 
subpart  DDD 

Comment 

Yes. 

No . 

[Reserved] 

Yes. 

No . 

[Reserved] 

Yes. 

Yes. 

Yes. 

Yes . 

Some  plants  may  be  area  sources. 

No . 

[Reserved] 

Yes. 

No . 

[Reserved] 

Yes. 

Yes . 

Additkxral  definitions  in  §63.1176. 

Yes. 

Yes. 

No  . 

[Reservetfl 

Yes. 

i 
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*  TO  Subpart  ODD — Continued 


Citation 


63.4  (bHc)  . . . 

63.5(a) . 

63.5(b)(1)  . . . 

63.5(b)(2)  . 

63.5  (b)(3)-(b)(6)  . 

63.5(C) . 

63.5(d) . . . 

63.5(e) . 

63.5(f) . 

63.6(a) . 

63.6  (b)(1Hb)(5)  . 

63.6(b)(6)  . . 

63.6(b)(7)  . 

63.6(c)(1) . ; . . . . 

63.6(c)(2)  . 

63.6  (c)(3Hc)(4) . 

63.6(c)(5)  . 

63.6(d) . 

63.6  (e)(1He)(2)  . 

63.6(e)(3)  . . . 

63.6(f) . . 

63.6(g) . 

63.6(h) . 

63.6  (i)(1H0(14) . . 

63.6(D(15)  . 

63.6(0(16)  . . 

63.6(j) . . . 

63.7(a) . 

63.7(b) . 

63.7(c) . . 

63.7(d)  . . 

63.7(e)  . . . . 

63.7(f) . . . 

63.7(g) . 

63.7(h) . 

63.8(a)(1)  . . 

63.8(a)(2)  . 

63.8(a)(3)  . 

63.8(a)(4)  . 

63.8(b) . . . 

63.8  (c)(1Hc)(3) . 

63.8  (c)(4Hc)(8) . 


63.8(d)  . . . . 

63.8(e) . . . 

63.8  (f)(1Hf)(5)  . 

63.8(f)(6) . 

63.8(g)(1)  . . . 

63.8(g)(2) . . . . 

63.8  (g)(3Hg)(5)  . 

63.9(a) . 

63.9(b)  . . 

63.9(c) . . . 

63.9(d) . . . 

63.9(e) . 


Requirement 


Applies  to 
subfkut  DOD 


Circumvention/Severability  _ _ _ 

Construction/Reconstruction  Applicability 
Existing,  New,  Reconstructed  Sources 
Requirements. 


Application  for  Approval  of  Construction/ 
Recor^struction. 

Approval  of  Construction/Reoonstruction 
Apfxoval  of  Construction/Recortttruction 
Based  on  State  Review. 

Compliance  with  Standards  and  Mainte¬ 
nance  AppTicability. 

New  and  Reconstructed  Sources  Dates 


Existing  Sources  Dates 


Operation  &  Maintenance  Requirements 

Starti^),  Shutdown,  arid  Malfunction  Plan 

Compliance  with  Emission  Starxlards . 

Alternative  Standard . 

Compliance  with  Opacity/VE  Starxlards  .. 


Extension  of  Compliance 


Exemption  from  Compliance  . 

Performetnce  Test  Requirements  Applica¬ 
bility. 

Notification . 

Quality  Assurance/Test  Plan . 

Testing  Facilities . . . 

Conduct  of  Tests  . . . 


Alternative  Test  Method  . . . 

Data  Analysis . 

Waiver  of  Tests . 

Monitoring  Requirements  AppKcabiHty 


Conduct  of  Monitoring  . . 

CMS  OperatioiVMaintenance 


Quality  Control . 

CMS  Performance  Evaluation 


Yes. 

Yes. 

Yes. 


No  ... 
Yes. 
No  ... 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 
No  .. 
Yes. 
Yes  . 
Yes. 
No  .. 
Yes. 
No  .. 
Yes . 


Yes. 
Yes. 
Yes. 
No  .. 

Yes . 
No  ., 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes 


Yes . 
Yes. 
Yes. 
Yes. 
No  .. 

No  . 
Yes. 
Yes. 
Yes. 
No  . 


No . 

No . 


Comment 


[Reserved] 

[Reserved] 


[Reserved] 

§63.1179  specifies  dates. 

[Reserved] 

[Reserved] 

§63.1181  specifies  adcitional  require¬ 
ments. 


Subpart  DDD  does  not  irxdude  VE/opac- 
ity  starKfards. 

§63.1179  specifies  dates. 

[Resen/ed] 


§63.1179  specifies  additional  require¬ 
ments. 

EPA  retains  approval  authority. 


Subpart  DDD  does  not  require  CMS  per¬ 
formance  specifications. 

[Reserved] 


Subpart  DDD  does  not  recpjire  COMS/ 
CEMS  or  CMS  performance  specifica¬ 
tions. 

Subpart  DDD  does  not  require  a  CMS 
quality  control  program. 

Subpart  DDD  do^  not  require  CMS  per- 
.  formance  evaluations. 


AKemative  Monitoring  Method . . 

AHemative  to  RATA  Test . . 

Data  Reduction . . . 


Yea. 
No  . 
Yes. 
No  . 


Notification  Requirements  Applicability  ... 

Initiai  Notifications  . . 

-Request  for  Compliance  Extension . 

New  Source  Notification  for  Specnl 
CompliafK»  Requirements. 

Notification  of  Perfomrumce  Test _ 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Subpart  DDD  does  not  require  CEMS. 

Subpart  DDD  does  not  require  COMS  or 
CEMS. 
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TO  Subpart  ODD— Continued 


Citation 


63.9(f) . 
63.9(g) 


63.9  (h)(1)-(h)(3)  ..... 

63.9(h)(4)  . 

63.9  (h)(5)-(h)(6)  ..... 

63.9(0 . 

63.9© . 

63.10(a) _ 

63.10(b) . 


63.10(c)(1)  _ 

63.10(C)(2HC)(4) 
63.10(c)(5) 

63.10(c)(6) 

63.10  (c)(7Hc)(8) ..._ 

63.10(c)(9)  . 

63.10  (c)(10)-<c)(13) . 
63.10(c)(14)  _ 


63.10(c)(15)  . . 

63.10(d)(1)  _ 

63.10(d)(2)  . 

63.10(d)(3)  . 


63.10  (dH4Hd)(5) 

63.10  (e)(1He)(2) 

63.10(e)(3) 

63.10(e)(4) _ 

63.10(0 _ 

63.11(a) _ 

63.11(b) _ 

63.12  _ 

63.13  . 

63.14  . . 

63.15  . . 


Requirement 


Notification  of  VE/Opacity  Test - - - 

Additional  CMS  Notifications _ 

Notification  of  Compliance  Status _ 


Adjustment  of  Deadlines . . 

Change  in  Previous  Information  _ _ 

Recordkeeping/Reporting-Appiicability  .... 
Gerreral  Recordkeeping  Requirements  ... 

AddHionai  CMS  Recordkeeping _ ..... 


General  Reporting  Requirements . 

Performance  Test  Results _ 

Opacity  or  VE  Observations . . . 


Progress  Reports/Startup, 
and  Malfurv:tion  Reports. 
AddHionai  CMS  Reports . 


Shutdown, 


Excess  Emissions/CMS  Performance 
Reports. 

COMS  Data  Reports  . 

Recordkeepirt^eporling  Waiver _ 

Control  Device  Requirements  Appiicabil- 
ity. 

Flares . . . . . . 

State  Authority  and  Delegations _ 


Addresses . . 

Incorporation  by  Refererx» _ 

Information  AvaHabiHy/ConfidentiaiHy  ..... 


Applies  to 
subpart  DDD 


No  .. 
No  .. 


Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes . 

Yes. 
No  .. 
Yes. 
No  .. 


Corhment 


Yes. 
No  .. 
Yes. 
No  .. 


Yes. 
Yes . 
Yes. 
No  .. 

Yes. 

No  .. 

Yes. 

No  .. 
Yes. 
Yes. 

No  . 
Yes 

Yes. 

Yes. 

Yes. 


Subpart  DDD  does  not  irxdude  VE/opac- 
Hy  standards. 

Subpart  DDD  does  not  rer^we  CMS  per¬ 
formance  evaluation,  COMS.  or 
CEMS. 

[Reserved) 


§63.1181  includes  additional  require¬ 
ments. 

(Reserved)  > 

Subpart  DDD  does  not  require  CMS  per¬ 
formance  specifications. 

(Reserved) 

Subpart  DDD  does  not  require  a  CMS 
quafity  control  program. 

Additional  requirements  in  §63.1181. 

Subpart  DDD  does  not  include  VE/opac- 
Hy  standards. 


Subpart  DDD  does  not  require  CEMS  or 
C^  performarx^  evaluations. 


Subpart  DDD  does  rrot  require  COMS. 


Flares  not  applicable. 

Authority  for  approval  of  alternative  test 
methods  retained. 


[FR  Doc  97-11765  Filed  5-7-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcamant  No.  ACYF-PA- 
CC-«701] 


Carry  Out  Child  Care  Research 
Partnerships 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  to  carry  out  Child  Care 
Research  Partnerships  on  child  care 
issues  affecting  welfare  recipients  and 
low-income  working  families. 


SUMMARY:  This  solicitation  announces  a 
competition  for  up  to  five  cooperative 
agreemoits  to  carry  out  Child  Care 
Research  PartnersMps.  The  purpose  of 
this  initiative  is  to  increase  and 
strengthen  capacity  for  cross-cutting 
reseai^  on  critical  child  care  issues 
affecting  welfare  recipients  and  low- 
income  working  families.  Each  of  the 
partnerships  will  focus  on  cross-cutting 
themes  central  to  the  implementation 
and  success  of  subsidized  child  care 
programs  under  welfare  reform,  with  an 
emphasis  on  data  fiom  State 
adininistrative  systems,  local  child  care 
data  sources,  and  linkage  with  relevant 
research  or  evaluation  studies.  Each  of 
the  partnerships  will  participate  in  the 
Child  Care  PoUcy  Research  Consortium 
established  by  the  Child  Care  Bmeau. 
The  primary  goal  of  that  Consortium  is 
to  better  understand  issues  concerning: 
(1)  The  child  care  needs,  utilization 
patterns  and  outcomes  for  low-income 
families,  including  welfare  recipients, 
those  moving  from  welfare  to  work,  and 
the  working  poor;  (2)  the  child  care 
opportrmities  and  constraints  which 
affect  low-income  families  and  children 
imder  new  welfare  policies,  changing 
State  and  local  child  care  systems,  and 
emerging  market  conditions;  and  (3)  the 
availability,  costs,  quality,  and  other 
critical  features  of  subsidized  child  care 
services. 

DATES:  The  closing  time  and  date  for 
receipt  of  applications  is  4:30  p.m. 
(Eastern  Time  Zone)  on  July  7, 1997. 
Applications  received  after  4:30  p.m. 
will  be  classified  as  late. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Pia  Divine,  Program  Officer, 
Administration  for  Children  and 
Families,  Child  Care  Bureau,  Room 
320F,  Hubert  Hmnphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  DC  20201;  Phone:  202- 


690-6705;  Fax:  202-690-5600;  Email: 
pdivine@acf.dhhs.gov. 

NOTICE  OF  INTENT  TO  SUBMIT  APPUCATION: 

If  you  intend  to  submit  an 
application,  please  send  a  post  card 
with  the  number  and  title  of  this 
announcement,  your  organization’s 
name  and  addre^,  and  your  contact 
person’s  name,  phone  number,  fax 
number,  and  email  address  to: 
Administration  on  Children.  Youth  and 
Families.  Operations  Center,  3030 
Clarendon  Blvd.,  Suite  240,  Arlington, 
Virginia  22201,  Attn:  Child  Care 
Research  Partnerships. 

The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  to  whom  program 
announcements  are  sent. 


Application  Forms  and  this 
Supplementary  Information  section 
contain  all  of  the  forms  and  instructions 
needed  to  apply  for  a  Child  Care 
Research  Partnership.  No  additional 
application  materials  are  needed. 

The  Supplementary  Information 
section  consists  of  six  parts.  Part  I 
provides  general  information  about  the 
Child  Care  Research  Partnerships, 
funding  requirements,  and  application 
procedures.  Part  n  provides  background 
information  on  ACYF,  the  Child  Care 
Bureau,  and  the  Child  Care  Policy 
Research  Consortium.  Part  III  describes 
goals  for  the  new  Partnerships  and 
expectations  for  collaborative  research. 
Part  IV  discusses  the  Project  Narrative 
Statement  and  outlines  additional 
requirements  for  applicants  in  designing 
th^  projects.  Part  V  describes  the 
proposal  review  process,  evaluation 
criteria  and  selection  process.  Part  VI 
provides  additional  instructions  for  the 
development  and  submission  of 
applications.  The  contents  are  organized 
as  follows: 

Part  L  General  Information 
A  Purpose- 

B.  Citations 
C  Number  of  Awards 

D.  Project  Duration 

E.  Funding  Levels  and  Budget  Periods 

F.  Non-Federal  Share  of  Project  Costs 

G.  Eligible  Applicants 

Part  n.  Background  and  Context 
A  The  Child  Care  Bureau 
B.  Strategic  Approach  to  Research 
C  The  Cfold  Cw  Policy  Research 
Consortium^ 

D.  Other  Partnerships  and  Initiatives 

E.  Research  Symposia 

F.  Research  EKssemination 

Part  nL  New  Child  Care  Research 
Partnerships 

A  Introduction 

B.  Goals,  Expectations  and  Priorities 


C  Cooperative  Agreements 

Part  IV.  Project  Narrative  Statement 

A.  Issues,  Directives  and  Significance 

B.  Technical  Approach  to  Research  and 

Management 

C.  Staff  Q^ifications,  Organizational 

Capability,  and  Fiscal  Itesources 

Part  V.  Evaluation  and  Selection 

A.  The  Review  Process 

B.  Evaluation  Criteria 

C  The  Selection  Process 

D.  Funding  Date 

Part  VL  Development  and  Submission  of 
Applications 

A.  State  Single  Point  of  Ccmtact 

B.  Paperwork  Reduction  Act  of  1995 

C.  Deadline  for  Submission  of  Applications 

D.  Preparing  the  Application  and  Completing 

Forms 

E.  Checklist  for  a  Complete  Application 

F.  Notification 

Part  L  General  Information 

A.  Purpose 

The  purpose  of  this  initiative  is  to 
develop  and  strengthen  capacity  for 
cross-cutting  research  on  critical  child 
care  issues  Meeting  welfare  recipients 
and  low-income  working  families. 

B.  Citations 

1.  Sponsorship 

Cooperative  agreements  for  research 
being  awarded  imder  this 
announcement  are  sponsored  by  the 
Child  Care  Bureau  (ffie  Bureau)  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  in  the  Administration 
for  Children  and  Families  (ACF),  U.S. 
Department  of  Health  and  Hmnan 
Services  (DHHS).  The  projects  will  be 
managed  by  the  Bureau. 

2.  Fimding  Authority 

Fimding  is  being  provided  by  ACF 
imder  Sec^on  1110  of  the  Social 
Security  Act,  contingent  upon  the 
availability  of  funds. 

3.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog-of  Federal  Domestic 
Assistance  Number  is  93.647. 

C.  Number  of  Awards 

Up  to  five  projects  will  be  funded  in 
fisc^  year  1997  (ending  September  30, 
1997),  subject  to  the  availability  of 
funds  and  results  of  the  evaluation 
process. 

D.  Project  Duration 

The  total  project  period  will  be  48 
months. 

E.  Funding  Levels  and  Budget  Periods 

Initial  awards  will  be  for  a  one-year 
budget  period.  Individual  projects  will 
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receive  up  to  $200,000  for  the  first 
budget  period  of  12  months,  with  a 
possibiUty  of  up  to  $200,000  per  year  in 
continuation  fimding  to  be  awarded  in 
fiscal  years  1998, 1999,  and  2000.  The 
estimated  total  Federal  funding  for  a 
four-year  project  is  $800,000. 

Applications  for  continuation  of 
cooperative  agreements  funded  under 
this  announcement  will  be  entertained 
in  subsequent  years  on  a  non¬ 
competitive  Imis.  The  award  of 
continuation  funding  beyond  each  one- 
year  budget  period  (but  within  the  four- 
year  project  period)  will  be  subject  to 
the  availability  of  fimds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

F.  Non-Federal  Share  of  Project  Costs 

A  non-Federal  match  is  required. 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions. 

The  total  approved  cost  of  the  project 
is  the  Slim  of  the  Federal  share  (75 
percent)  and  the  non-Federal  share  (25 
percent).  A  project  which  is  awarded  a 
total  of  $800,000  in  Federal  fimds 
(based  on  an  award  of  $200,000  per  12- 
month  budget  period  for  four  years) 
would  have  a  total  approved  cost  of 
$1,066,667  and  a  non-Federal  share  of 
$266,667. 

G.  Eligible  Applicants 

The  application  must  identify  only 
one  partner  as  the  official  applicant  and 
lead  organization.  This  partner  will 
receive  the  award  if  the  project  is 
fimded  and  will  be  responsible  for 
ensuring  that  the  terms  of  the 
cooperative  agreement  are  met.  The 
official  applicant  must  be  a  public  or 
private  non-profit  agency  or 
organization  and  may  be  either  the 
research  group  or  another  partner. 
Profit-maidng  organizations  and  non- 
federally  recognb^  Indian  Tribes  are 
not  eligible  to  act  as  the  official 
applicant  but  may  participate  as 
members  of  the  partnership. 

Broadly  based  partnerships  are 
encouraged.  At  least  one  member  of  the 
Partnership  must  be  a  research  group 
affiliated  with  an  accredited  university 
or  four-year  college.  One  other  member 
of  the  Partnership  must  be  a  state 
agency  which  administers  subsidized 
child  care  programs  for  low-income 
families.  In  addition,  the  Partnership 


can  include  a  wide  variety  of  relevant 
organizations  including  but  not  limited 
to:  (1)  Resource  and  referral 
organizations  which  collect  and 
maintAin  an  ongoing  data  base  of  local 
or  statewide  information  on  child  care 
demand  and  supply;  (2)  planning 
councils,  commissions,  advisory  groups, 
and  civic  organizations  which 
participate  in  child  care  planning  and 
policy  making;  (3)  non-academic 
research  organizations  which  conduct 
studies  on  child  care  markets, 
populations,  services,  policies  or  other 
relevant  aspects  of  child  care  and 
welfere  reform;  (4)  Tribal,  county  or 
local  agencies  which  administer  child 
care  subsidy  programs;  (5)  early 
childhood  programs  such  as  public  or 
private  child  care  centers.  Head  Start 
and  family  child  care  networks;  (6) 
profession  organizations  and 
associations;  (7)  providers  of  supportive 
services  such  as  provider  training, 
technical  assistance,  or  consumer 
education;  (8)  child  care  consumer 
groups  and  community  organizations; 

(9)  foundations  and  charitable 
organizations;  (10)  businesses  and 
business  associations;  and  (11)  other 
appropriate  organizations  or 
individuals. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission, 
llie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant’s  listing  in  the  Internal 
Revenue  Service’s  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  Code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Part  n.  Bacdcground  and  Context 
A.  Thg  Child  Care  Bureau 

The  Child  Care  Bureau  is  that  agency 
within  the  Federal  government  with  the 
most  fer-reaching  mandate  for  child 
care.  Established  in  1995  to  provide  new 
leadership  and  consolidate  federal 
responsibilities  for  subsidized  child  care 
programs,  the  Bureau  administers  $2.9 
billion  in  Federal  child  care  dollars 
annually.  *rhe  Bureau  works  closely 
with  States,  Territories,  Tribes  and  local 
communities  to  develop  cost-effective 
services  and  delivery  systems,  promotes 


joint  ventures  with  the  private  sector, 
and  provides  information  and  other 
assistance  to  parents.  In  addition,  the 
Bureau  collaborates  extensively  with 
other  offices  throughout  the  Federal 
government  to  promote  integrated, 
femily-focused  services  and  coordinated 
child  care  delivery  systems.  In  all  of 
these  activities,  the  Bureau  seeks  to 
enhance  the  quality,  availability  and 
affordability  of  child  care  services,  to 
support  children’s  healthy  growth  and 
development  in  safe  child  cate 
environments,  to  enhance  parental 
choice  and  involvement  in  their 
children’s  care,  and  to  facilitate  the 
linkage  of  child  care  with  other 
community  services. 

The  Bureau’s  central  responsibility  is 
administration  of  the  Child  Care  and 
Development  Fimd  (OCDF)  created  by 
title  VI  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (]^b.  L.  104-193)  which 
became  effective  October  1, 1996.  This 
legislation  consolidates  four  Fedmal 
child  care  funding  streams,  allowing 
States  to  design  comprehensive, 
integrated  service  delivery  systems  to 
meet  the  needs  of  low-income  woridng 
families.  In  this  new  statute,  three 
programs  collectively  known  as  “title 
IV— A’’  child  care  were  repealed  and 
their  funding  incorporate  imder  the 
requirements  of  the  Child  Care  and 
Development  Block  Grant  Program 
(CCDBG)  as  amended.  These  three 
programs  included  AFDC/JOBS  Child 
Care,  Transitional  Child  C^  (TCC).  and 
At-Risk  of  Welfare  Dependency  Child 
Care  (AROC).  For  ease  of  refnence,  the 
newly  consolidated  IV-A/CCDBG 
program  is  known  as  the  “Child  Care 
and  Development  Fund’’  (CCDF).  In 
fiscal  year  1997,  States  will  receive 
more  than  $2  billion  and  Tribes  $59 
million  in  CCDF  fimds. 

In  administering  the  CCDF,  the 
Bureau  develops  policies,  monitors 
service  delivery  systems,  and  provides 
technical  assistance  in  close  cooperation 
with  ten  Regional  Offices  which  in  turn 
work  directly  with  States,  Territories 
and  Tribes.  The  Regional  Offices  are 
further  organized  into  five  regional  hubs 
headquartered  in  major  cities  as  follows: 

(1)  R^ons  I,  n  and  BI  (New  York  Qty); 

(2)  Region  IV  (Atlanta);  (3)  Regions  V 
and  Vn  (Chicago);  (4)  R^ons  VI  and 
Vni  (Dallas);  and  (5)  Regions  IX  and  X 
(San  Francisco).  The  ten  Regional 
Office8.and  the  States  they  represent  are 
shown  in  the  table  below: 


Region 

Regional  office 

States  represented  in  region 

1 . 

Bnstnn  . . . 

Connecticut.  Maine.  Massachusetts,  New  Hampshire,  Rhode  Island,  VermonL 

New  Jersey.  New  York,  Puerto  Rico,  Virgin  Islands. 

II _ 

Now  York  City  _ _ _ 
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Region 

Regional  office 

States  represented  in  region 

III 

p^iladeiphiA . 

Delaware,  Maryland,  Pennsylvania,  Viiginia,  West  Virginia.  District  of  Columbia. 
Alabama,  Florid  Georgia.  Kentucky,  Mississippi,  North  Carolina.  South  Carolina,  Ten¬ 
nessee. 

IV  _ 

Atlanta . . 

V  _ 

Ohicego  . - . 

Illinois,  Indiana.  Michigan,  Minnesota.  Ohio,  Wisconsin. 

Arkansas,  Louisiana,  New  Mexico,  Oklahoina,  Texas. 

naBas  . 

VII  _ 

Kanaaa  C*iy . . . 

Iowa.  Karisas,  Missouri.  Nebraska. 

Colorado,  Montana,  North  Dakota,  South  Dakota,  Utah,  Wyoming. 

Arizona,  CaHfomia.  Hawaii.  Nevada.  Guam,  Trust  Territory  of  Pacific  Islands,  American 
Samoa. 

VIII  . 

Denver . . . . . 

IX  _ 

San  Francisco  _ 

X  _ 

Seattle _ _ 

Alaska,  Idaho,  Oregon,  Washington. 

B.  Strategic  Approach  to  Re^arch 

Althou^  the  Bureau  is  a  relatively 
young  organization  within  the  ACYF,  it 
carries  on  a  long  tradition  of 
conunitment  to  child  care  research  and 
collalxmition.  Since  the  early  1970’s, 
ACYF  has  been  building  a  child  care 
research  agenda  for  valid,  reliable  and 
comprehensive  information  that  can 
withstand  the  test  of  time,  with  each 
new  initiative  set  in  place  as  a  building 
block  for  a  more  complex  structure  of 
knowledge.  Much  of  contemporary 
child  care  policy,  practice  and  ongoing 
research  can  be  traced  to  the 
accumulated  knowledge  base,  research 
technologies,  and  long-term  trends 
derived  from  ACYF  research  and  its 
contributions  to  othm  investigations. 

The  Bureau  bears  a  major 
responsibility  for  assisting  with, 
overseeing,  and  documenting  the 
implementation  of  new  policies  and 
programs  as  the  responsibility  for  child 
care  progressively  shifts  to  States, 
localities,  and  the  private  sector.  States 
now  have  the  opportunity  to  craft 
programs  more  directly  suited  to  their 
citizenry,  but  are  also  faced  with 
unprec^ented  challenges  in  meeting 
the  needs  of  low-income,  underserv^, 
and  other  vulnerable  populations. 

Yoimg  children  are  of  special  concern. 
The  need  for  and  use  of  child  care  for 
children  from  low-income  families  can 
be  expected  to  increase  substantially 
with  mounting  pressures  to  move 
families  from  welfare  to  work. 

Faced  with  limited  funding,  a 
burgeoning  need  for  child  care  services, 
and  the  need  to  immediately  implement 
welfare  reform,  public  agencies  are 
under  enormous  pressure  to  use  their 
child  care  dollars  as  effectively  as 
possible.  States  and  communities  face  a 
bewildering  array  of  difficult,  complex 
and  costly  decisions.  Yet,  existing  data 
cannot  be  easily  used  for  planning  and 
policy-making.  In  addition,  there  is  little 
detailed  imderstanding  of  how  the  child 
care  maricetplace  operates  within  the 
context  of  changing  policies  and 
population  dynamics  or  what  outcomes 
for  children  and  families  can  be 


achieved  under  new  policy  constraints 
and  opportunities. 

Much  needs  to  be  done  to  help  States 
learn  fitrm  their  own  and  each  other’s 
experiences.  What  is  known,  and  what 
can  be  learned,  about  labor  force 
attachment  coupled  with  access  to  child 
care  needs  to  be  examined  in  the 
context  of  child  health,  safety,  and  well¬ 
being.  Sound,  research-based 
information  needs  to  be  amassed, 
developed  and  fed  back  to  the  States, 
localities,  providers  and  parents. 

Topical  areas  for  study  and  meaningful 
research  questions  ne^  to  be  well- 
articulated  ftom  the  field.  Moreover,  in 
order  for  child  care  issues  to  be 
understood  in  diffsring  cultural,  socio¬ 
economic  and  geopolitical  contexts, 
there  is  a  need  for  greater  comparability 
among  data  systems  which  attempt  to 
capture  information  on  similar 
questions  and  themes. 

There  is  thus  a  growing  consensus 
about  the  critical  need  for  more  valid, 
reliable  and  integrated  knowledge  to 
guide  the  delivery  of  child  care  services, 
inform  emerging  policy  debates,  and 
point  the  way  to  more  effective 
solutions  of  complex  child  care  issues. 
Because  child  care  issues  are  complex 
and  affect  many  facets  of  family,  work 
and  community  life,  there  is  a  particular 
need  for  strong  partnerships  among  the 
Child  Care  Bureau  and  other  Fede^ 
offices,  academic  and  research 
communities.  State  and  local  program 
administrators,  practitioners,  resource 
and  referral  agencies,  community 
planners,  and  consumers.  In  response  to 
these  issues,  the  Bureau  has  undertaken 
a  variety  of  research  initiatives  and 
coUrixirative  relationships  which 
highlight  the  complex  and  evolving  role 
of  child  care  in  contemporary  society. 

C.  The  Child  Care  Policy  Research 
Consortium 

In  1995,  the  Biueau  launched  a  Child 
Care  Policy  Research  Consortium 
focused  on  three  cross-cutting  themes: 
(1)  The  child  care  needs,  utilization 
patterns  and  outcomes  for  low-income 
families,  including  welfare  recipients, 
those  moving  from  welfare  to  work,  and 


the  woridbag  poor,  (2)  the  child  care 
opportunities  and  constraints  which 
a%ct  low-income  femilies  and  children 
under  new  wel&re  policies,  changing 
State  and  local  child  care  systems,  and 
emerging  market  conditions;  and  (3)  the 
availability,  costs,  quality,  and  other 
critical  features  of  subsidized  child  care 
services.  This  Consortium  is  currently 
composed  of  three  Iwoadly-constitut^ 
research  partnerships  under  the 
leadership  of  the  National  Center  for 
Children  in  Poverty  at  Columbia 
University  in  New  York  City  (working 
in  Illinois  and  Maryland),  the  Florida 
Children’s  Forum  in  Tallahassee 
(working  in  Alabama,  Florida  and 
Massachusetts),  and  Portland  State 
University  (working  in  Oregon). 

D.  Other  Partnerships  and  Initiatives 

The  Child  Care  Bureau  invests 
considerable  effort  in  collaboration  with 
other  Federal  offices  and  agencies  to 
more  broadly  address  research  issues  of 
national  importance.  Within  ACYF, 

ACF  and  the  Department,  key  partners 
include  the  Head  Start  Bureau  (HSB), 
the  Office  of  Planning,  Research  and 
Evaluation  (OPRE),  and  the  DHHS 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  (ASPE). 

Within  ACYF,  the  Bureau  works 
closely  with  the  Head  Start  Bureau  to 
better  understand  interrelationships 
between  Head  Start  and  other  child  care 
services  used  by  Head  Start  femilies  as 
.  well  as  to  promote  a  more  integrated 
approach  to  early  childhood  policy  and 
research.  Key  points  of  linkage  uudude 
the  Head  Start  Quality  Research 
Consortium  and  the  Early  Head  Start 
Evaluation  which  include  samples, 
variables  and  measures  of  significance 
for  child  care  policies  and  programs. 

The  ACF  Office  of  Policy,  Research 
and  Evaluation  has  primary 
responsibility  for  the  evaluation  of  State 
welfare  programs.  As  the  Department 
undertakes  required  research  activities 
under  TANF  (Temporary  Assistance  to 
Needy  Families),  the  Bureau  will 
collaborate  with  OPRE  in  devising 
research  strategies  to  assess  the  costs 
and  benefits  of  subsidized  child  care 
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services  in  achieving  the  goals  of  this 
new  legislation  and  creating 
performance  standards  to  measure 
States’  success. 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  (ASPE)  also 
sponsors  evaluations  of  welfare  policies 
and  child  outcomes.  The  Biueau  helps 
to  ensure  that  child  care  issues  and 
variables  are  included  in  ongoing 
analyses  of  existing  studies  and  major 
new  research.  The  Bureau  and  ASPE 
also  cooperate  in  smaller  studies  of 
mutual  interest,  particularly  feasibility 
or  pilot  research  for  future  studies. 

The  Bureau  also  works  with  other 
Federal  agencies  whose  research 
interests  expand  or  enhance  those  of  the 
Bureau.  Two  important  partners  include 
the  DHHS  National  Institute  of  Child 
Health  and  Development  (NICHD)  and 
the  Office  of  Educational  Research  and 
Improvement  in  the  Department  of 
Education,  both  of  which  are  engaged  in 
research  with  important  implications  for 
child  care  policy  and  practice. 

E.  Research  Symposia 

The  Bureau  sponsors  a  variety  of 
symposia  for  researchers,  administrators 
and  policy  makers  whose  purpose  is  to 
consider  critical  issues  and  how 
research  might  help.  This  ongoing 
dialogue  asks  (1)  what  are  the  most 
pressing  policy  issues  facing  child  care 
administrators  over  the  next  several 
years;  (2)  what  data  are  needed  to  arrive 
at  informed  decisions;  and  (3)  how  can 
the  information  be  obtained  vdthout 
laimching  large  scale  new  studies?  For 
example,  what  is  the  capacity  of  state 
child  care  agencies  and  resource  and 
referral  networks  to  generate  useful 
information?  What  types  of  systems 
wo\ild  best  meet  competing  needs  for 
simplicity  and  comprehensiveness? 

How  can  new  information  systems 
better  satisfy  the  need  for  diverse 
information  to  track  welfare  reform  in 
differing  policy  contexts,  for  highly 
targeted  data  needed  to  answer  specific 
policy  questions,  and  for  comparable 
state-level  information  needed  for 
congressional  reports? 

F.  Research  Dissemination 

The  timely  dissemination  of  research 
findings  is  ^o  a  high  priority  for  the 
Bureau.  New  information  and  its 
relevance  for  families  and  their 
providers,  for  communities.  States  and 
Tribes,  and  for  other  researchers  is 
featured  in  a  variety  of  professional 
publications,  conferences  and  other 
venues.  The  Bureau’s  National  Child 
Care  Information  Center  (NCQC) 
operates  an  adjunct  clearinghouse  for 
the  Education  Research  Information 
Center  (ERIC),  the  nation’s  largest 


repository  for  child  care  related 
research.  This  partnership  will  make 
child  care  research  findings  and 
documents  available  on-line  and  easily 
accessible  to  child  care  stakeholders.  In 
addition,  the  NCQC  highlights  research 
in  its  nationally  distributed  Child  Care 
Bulletin. 

m.  New  Child  Care  Research 
Partnerships 

A.  Introduction 

The  Bureau  anticipates  funding  up  to 
five  new  Child  Care  Research 
Partnerships  by  September  30, 1996.  It 
is  anticipated  that  approved 
Partnerships  vdll  receive  up  to  $800,000 
over  a  total  project  period  of  four  years, 
with  up  to  $200,000  per  12-month 
budget  period.  Non-competitive  funding 
each  year  will  be  based  on  the 
availability  of  funds,  satisfactory 
progress,  and  needs  of  the  Bureau. 

The  purpose  of  this  initiative  is  to 
increase  and  strengthen  capacity  for 
cross-cutting  reseuch  on  critical  child 
care  issues  affecting  welfare  recipients 
and  low-income  working  families.  The 
new  Partnerships  being  funded  under 
this  announcement  represent  an 
important  strategy  for  the  Bureau  in  the 
ongoing  process  of  helping  States  and 
Tribes  develop  service  delivery  systems 
which  are  more  efficient,  effet^ve,  and 
responsive  to  the  needs  of  children  and 
fiainilies.  Although  there  is  a  growing 
body  of  knowledge  about  child  care 
demand  and  supply,  only  limited 
research  has  been  directed  to  the  child 
care  needs,  options,  and  utilization 
patterns  of  low-income  families.  In 
particular,  the  Bureau  is  concerned  with 
the  role  of  subsidized  child  care  as  a 
support  to  low-income  femilies  in 
achieving  and  sustaining  economic  self- 
sufficiency  while  rearing  their  children 
and  halanring  the  competing  demands 
of  worifL  and  femily  life.  Equ^y 
important  is  the  quality  of  care  that 
children  are  receiving  and  the 
implications  of  avail^le  options  for 
their  development  and  weU-being. 

B.  Goals,  Expectations,  and  Priorities 

The  Bureau’s  overriding  goal  in 
funding  new  Child  Care  RMearch 
Partnerships  is  to  develop  a  broader 
knowledge  base  and  improve  the 
capacity  for  on-going,  data-based 
information  to  help  resolve  critical  child 
care  issues.  In  addressing  these 
concerns,  a  high  priority  for  the  Bureau 
is  to  increase  dialogue  and 
understanding  among  researchers, 
administrators  and  offier  Federal  and 
State  policy  makers  in  order  to  make 
reseai^  more  relevant  for  policy. 


As  members  of  the  Child  Care  Policy 
Research  Consortium,  each  of  the  new 
Partnerships  will  be  expected  to  focus 
in  some  significant  way  on  three  cross¬ 
cutting  themes  considered  central  to  the 
implementation  and  success  of 
subsidized  child  care  programs  imder 
welfare  reform:  (1)  The  c^d  care  needs, 
utilization  patterns  and  outcomes  fm 
low-income  families,  including  welfare 
recipients,  those  moving  from  welfare  to 
work,  and  the  working  poor,  (2)  the 
child  care  opportunities  and  constraints 
which  affect  low-income  families  and 
children  imder  new  welfare  policies, 
changing  State  and  local  child  care 
systems,  and  emerging  market 
conditions;  and  (3)  the  availability, 
costs,  quality,  and  other  critical  features 
of  subsidized  child  care  services.  These 
themes  were  established  by  the  Bureau 
in  1995  with  formation  of  the 
consortium  and  are  reflected  in  the 
initiatives  being  carried  out  by  the  three 
existing  Partnerships.  Within  this 
context,  each  new  Partnership  will  be 
expected  to  woih  with  other  consortium 
members  to  contribute  to  a  more 
complete  understanding  of  child  care 
policy  issues,  to  help  translate  issues 
into  research  questions,  and  to  assist  in 
the  analysis  of  questions  as  applied  to 
different  populations,  geographic  areas, 
and  policy  environments.  Priority  will 
be  given  to  Partnerships  which  address 
critical  policy  issues  and  show  strong 
promise  of  helping  States  understand 
how  changing  conditions  are  affecting 
their  child  care  needs  and  outcomes. 

Another  expectation  for  the 
Partnerships  is  to  contribute  to 
collaborative  planning  for  improved 
data  systems,  linkage  vrith  other  current 
studies,  and  secondary  analysis  of 
existing  data.  It  is  oftm  possible  for 
teams  working  cooperatively  to  produce 
a  more  cohesive,  conceptuaUy 
integrated  set  of  studies  or  approaches 
than  would  othowise  be  possible.  For 
this  reason,  researchers  are  challenged 
to  develop  innovative  strategies  wffich 
leverage  existing  knowledge  and 
resources,  and  whicdi  contribute  to  more 
effective,  efficient  and  useful 
methodologies.  For  example,  subsidized 
program  data,  local  resource  and  referral 
data,  and  Census  data  might  be  analyzed 
to  characterize  local  and  statewide 
patterns  of  demand  and  siqpply  as  well 
as  point  to  possible  future  trends.  Two 
or  more  States  might  produce 
comparable  analyses  to  better 
undmstand  child  care  in  inner  cities, 
rural  areas,  or  some  other  cross-cutting 
theme.  Ongoing  studies  might  also  be 
replicated,  expanded,  linked,  or 
otherwise  utilized  in  the  development 
of  a  comprehensive  and  cohesive 
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research  strategy.  Priority  will  be  given 
to  Partnerships  which  demonstrate  the 
ability  to  obtain  valid,  reliable  and 
important  data  for  cost-effective  and 
cross-cutting  analyses  of  complex  issues 
from  one  or  more  of  the  following 
sources:  (1)  State  administrative  data 
systems;  (2)  resource  and  referral 
netwoilcs  or  other  locally-based  systems 
with  a  capacity  for  ongoing  data 
collection;  (3)  data  linkages  with  major 
studies  which  are  currently  undorway 
or  about  to  be  launched;  and  (4)  large- 
scale  demographic  data  bases. 

Effective  coUabaration  for  child  care 
policy  research  requires  the  ability  and 
willingness  to  (1)  establish  an  effective 
mode  of  communication  among  the 
network  of  researchers,  adminikrators 
and  practitioners;  (2)  establish  mutually 
beneficial  relationships  writhin  the 
individual  Partnership  and  with  other 
members  of  the  Child  Care  Policy 
Research  Consortium;  and  (3)  establish 
a  networic  of  data  sources  and  a 
dependable  cadre  of  data  collectors. 
Pa^erships  will  be  expected  to  share 
technical  approaches,  methods, 
products,  and  findings  with  other 
researchers.  States  and  communities. 
Priority  will  be  given  to  partnerships 
which  demonstrate  the  s^ility  to  launch 
studies  involving  multiple  partners, 
including  the  ability  to  bring  together 
interdisciplinary  specialties  linking 
child  care  research,  public  policy, 
program  administration,  community 
planning,  business  development  and 
other  aspects  of  child  care  and  welfare 
reform. 

In  addition  to  collaboration  in  the 
technical  aspects  of  research,  an 
important  freture  of  success^ 
Partnerships  is  the  ability  to  gain  State 
and  local  buy-in  for  studies  which  ' 
support  specie  policy  goals  and  to 
elicit  financial  support  for  research 
initiatives  which  benefit  the  field  more 
broadly.  Although  the  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Applicants  are  also 
encouraged  to  develop  more  extensive 
funding  relationships  in  order  to 
propose  a  project  of  greater  importance, 
scope  and  complexity  than  would  be 
possible  writhin  the  funding  levek 
specified  in  this  announcement 
Funding  partnerships  with  foundations, 
businesses  and  State  or  local 
governments  are  especially  encouraged. 
As  reflected  in  the  evaluation  criteria, 
priority  will  be  given  to  partnerships 
which  would  be  support^  by  multiple 
funding  partners  and  which 
demonstrate  the  ability  to  obtain 
significant  funding  or  in-ldnd 


contributions  fit>m  their  partners 
beyond  the  required  non-Federal  match. 

C.  Cooperative  Agreements 

The  Child  Care  Research  Partnerships 
are  being  funded  as  cooperative 
agreements  in  order  to  Militate  a  high 
degree  of  coordination  between  the 
projects  and  to  accommodate  the 
flexibility  in  project  design  needed  to 
carry  out  collaborative  research.  By 
applying  for  financial  assistance  under 
t]^  announcement,  applicants  agree  to 
enter  into  a  cooperative  agreement  with 
the  Child  Care  Bureau.  The  general  roles 
of  research  partners  and  Federal  staff  are 
outlined  in  the  following  sections. 
Specific  terms  and  conditions  of  each 
cooperative  agreement  will  be 
negotiated  prior  to  the  award  of  funds. 

1.  The  Grantee  Role 

The  grantee  is  the  official  applicant  to 
whom  a  finAnrial  assistance  award  is 
made  and  who  is  responsible  for 
ensuring  that  terms  of  the  cooperative 
agreement  are  met  The  grantee  is 
responsible  for  the  performance  of 
subgrantees  or  subcontractors,  and  for 
ensuring  that  agreements  with  co¬ 
partners  are  carried  out  in  good  faith 
and  to  a  high  level  of  quality.  The 
grantee  is  expected  to  participate  and 
cooperate  fuUy  with  the  Bureau  in 
carrying  out  the  Child  Care  Research 
Partnenhip  detailed  in  the  cooperative 
agreement 

Each  of  the  Partnerships  will 
participate  in  the  Child  Care  Policy 
Research  Consortium  established  by  the 
Bureau  to:  (1)  Coordinate  and  assist  the 
individual  Partnerships;  (2)  help 
produce  a  more  sophisticated  and 
comprehensive  body  of  research  than 
would  be  achievable  by  any  project 
alone;  (3)  provide  a  forum  for 
consideration  of  technical  research 
issues;  and  (4)  assist  in  developing 
research  strategies  to  effectively 
examine  complex  child  care  issues. 

Each  of  the  Partnerships  will 
participate  in  two-day  meetings  of  the 
Consortium  to  be  convened  quarterly  in 
Washington,  DC  Whenever  possible, 
these  meetings  will  be  scheduled  to 
allow  members  of  the  Consortium  to 
participate  in  other  conferences  and 
leadership  forums,  including  the 
Bureau’s  annual  meeting  of  State  Child 
Care  Administrators.  In  addition, 
members  of  the  Consortium  are  invited 
to  serve  on  panels  or  make  special 
presentations  during  nation^ 
conferences  held  by  various 
organizations  throughout  the  year. 

2.  The  Federal  Role 

The  Federal  Project  Officer  (FPO)  will 
work  closely  with  each  of  the  Child  Care 


Research  Partnerships  and  with  the 
coordinator  of  the  Consortium  to  share 
priorities  and  plans,  identify  and 
resolve  common  issues,  and  ensure  that 
final  plans  and  products 
comprehensively  address  the  goals  of 
this  aimouncement  Such  involvement 
may  include,  but  is  not  limited  to:  (1) 
Provision  of  technical  assistance  to 
grantees;  (2)  consultation  on  and 
participation  in  the  formulation  of 
research  plans;  (3)  arrangement  of 
meetings  to  support  research  activities; 
(4)  membership  in  committees  and 
working  groups  established  to  facilitate 
accomplishment  of  the  individual 
Partnership  and  Consortium  goals;  (5) 
review  of  major  activities  and  products; 
and  (6)  participation  in  negotiations  for 
revised  cooperative  agreements  to  cany 
out  each  succeeding  phase  of  the 
-research.  The  FPO  will  also  participate 
in  meetings  of  the  Consortium  as  a 
whole. 

Part  IV.  Project  Narrative  Statement 

The  Project  Narrative  Statement  is 
that  section  of  the  application  which 
provides  most  of  the  information  on 
which  proposals  for  Child  Care 
Resear^  Partnerships  Mrill  be 
competitively  reviewed.  The  standard 
set  of  Program  Narrative  requirements 
apply  broadly  to  all  ACF  program 
aimouncements.  Specific  requirements 
for  Child  Care  Research  Partnerships  are 
detailed  below.  Applicants  should  tailor 
their  Project  Narrative  to  these  specific 
requirements. 

The  Project  Narrative  should  be 
carefully  developed  in  accordance  with 
the  research  goals  and  expectations 
described  in  Part  IB,  the  proposal 
preparation  requirements  described  in 
this  Part,  and  the  evaluation  criteria  and 
selection  factors  described  in  Part  V. 

The  Project  Narrative  sets  forth  the 
technical  proposal  and  describes  how  it 
will  be  carried  out  This  statement 
should  be  organized  according  to  the 
evaluation  criteria  contained  in  Part  V 
as  follows:  (1)  Issues,  Objectives  and 
Significance;  (2)  Technical  Approach  to 
Rreearch  and  Management;  and  (3)  Staff 
Qualifications,  Organizatimial 
Capability  and  Fiscal  Resources. 

Clarity  and  conciseness  are  of  utmost 
importance.  The  entire  Project  Narrative 
Statement  (including  text,  tables,  charts, 
graphs,  resumes,  corporate  statements 
and  appendices)  may  imt  exceed  100 
pages  single-spaced  (200  pages  double¬ 
spaced)  with  standard  one-inch  margins 
and  10-12  point  fonts.  Excess  pages  will 
not  be  reviewed.  (Note:  Applk^ts  are 
asked  to  print  their  statement  in  double¬ 
spaced  format  for  ease  of  review.) 
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A.  Issues,  Objectives,  and  Sigftificance 

lU  this  section,  applicants 
demonstrate  their  understanding  of 
issues  and  present  the  conceptual 
framework  for  their  proposed  research, 
showing  how  their  partnership  would 
address  the  Bureau’s  research  objectives 
and  fit  into  a  broader  framework  for 
collaborative  research  made  possible  by 
the  Consortium.  Applicants  should 
discuss  the  inqmrtance  of  their 
approach  and  indicate  how  their  project 
would  address  major  child  care  policy 
issues.  This  section  should  also  describe 
how  the  proposed  research  would  relate 
to,  coordinate  with,  or  build  upon  other 
relevant  research,  particularly  that 
which  is  currently  underway  or  planned 
for  the  near  future. 

In  this  section  applicants  portray  their 
understanding  of  (1)  Critical  child  care 
issues  afiecting  low-income  families  and 
the  challenges  they  face;  (2)  the  complex 
interrelationships  among  major 
variables  affecting  child  care  supply  and 
dem.md;  (3)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (4)  how  the 
proposed  research  fits  into  a  broader 
theoretical  or  conceptual  framework  for 
child  cate  and  wel£^  reform;  (5)  how 
the  proposed  project  would  help 
improve  the  state-of-the-art  in  policy 
research  and  applied  methodologies; 
and  (6)  how  the  project  would  benefit 
various  stakeholders  in  die  field. 

^plicants  are  expected  to 
demonstrate  a  command  of  the  policy 
and  research  litexatura  in  child  care  and 
welfare  reform,  as  well  as  emerging 
issues  of  major  concern.  The  proposal  is 
expected  to  demonstrate  understanding 
of  current  welfare  and  child  care 
policies  and  programs,  to  show  how  the 
proposed  research  would  frirther  such 
understanding,  and  to  suggest  practical 
applications  which  mig^t  be  derived 
from  the  findings.  Applicants  should 
clearly  show  him  tlmir  proposed 
research  will  build  on  the  current 
knowledge  base  and  contribute  to 
policy,  practice  and  future  research. 

In  their  review  of  the  literature, 
applicants  are  asked  to  consider  the 
si^iificance,  reliability,  and  validity  of 
existing  data  pertaining  to  important 
policy  questitms.  In  additicm,  applicants 
should  identify  important  gaps  in  the 
literature  and  areas  in  whi^  findings 
are  contradictory  or  ambiguous.  It  will 
also  be  important  to  consider  what 
demographic,  economic,  and  social  data 
are  avail^le  as  a  contend  for  child  care 
research.  Applicants  should  describe 
how  data  from  the  Census  Bureau, 
Bureau  of  Labor  Statistics,  and  other 
statistical  organizations  could  be  used  to 
help  profile  maricet  parameters  and 


trends.  If  especially  important  data 
bases  from  completed  ^Id  care  studies 
are  identified,  applicants  are  asked  to 
suggest  ways  in  which  such  data  could 
be  used.  A  bibliography  of  relevant 
references  must  1m  supplied. 

B.  Technical  Approach  to  Research  and 
Management 

The  Technical  Approach  section 
details  a  specific  research  design  and 
implementation  plan.  This  section 
should  address  two  broad  areas:  (1)  The 
proposed  research  methodology;  and  (2) 
management,  coordination,  and  quality 
control  at  each  stage  of  the  research 
process. 

1.  Research  Design 

The  methodological  discussion  must 
include  technical  details  of  the 
propxjsed  research  design,  including  (a) 
the  applicant’s  concept!^  framework 
showing  research  objectives, 
hypotheses,  and  variables;  (b)  data 
sources,  sampling  plans  and  data 
collection  strategies;  (c)  data  processing 
and  statistical  a^ysis;  and  (d)  product 
development  and  dissemination.  As  part 
of  the  design  section,  applicants  should 
discuss  the  strengths  and  limitations  of 
all  proposed  approaches  and 
techniques.  Applicants  are  also  asked  to 
lay  out  a  flow  chart  or  table  showing 
interrelationships  among  the  proposed 
research  issues,  questions,  variables, 
and  data  elements.  Applicants  should 
also  discuss  howihe  {noposed 
methodology  might  reasonably  fit  into  a 
broader  research  scheme  carried  out  at 
the  Consortium  level  and  what  design 
fiexibility  would  exist  for  coordination 
writh  other  approaches. 

a.  Conceptual  Framework  and 
Research  Variables.  Present  the 
conc^tual  framework  that  will  guide 
othor  aspects  of  the  research  des^, 
including  (1)  areas  of  inquiry  to  Im 
explored;  (2)  specific  research  questions 
and  hypotheses;  and  (3)  research 
variable  and  constructs.  This 
discussion  should  flow  out  of  the  earlier 
discussion  of  Issues,  Objectives  and 
Significance  and  lead  into  the  design 
elements  that  follow. 

b.  Data  Sources,  Sampling  and  Data 
Collection.  Include  a  plm  for  obtaining 
an  appropriate  sample  and  collecting 
the  ^ta  needed  to  achieve  objectives  of 
the  proposed  research. 

•  If  (tata  would  be  compiled  from 
service  delivery  records  of  State  or  local 
agencies,  firom  resource  and  referral 
files,  frum  records  maintained  by  child 
care  facilities,  or  from  oth«r  primary 
data  sources,  describe  the  nature  of  the 
data  and  howth^  would  be  accessed, 
what  sampling  procedure  would  be 
employed  and  ^w  confidentiality  of 


individual  records  would  be 
maintained. 

•  If  secondary  analyses  would  be 
conducted  on  completed  data  sets, 
describe  the  appropriateness  and 
limitations  of  the  original-research  for 
this  study.  Describe  &e  nature,  scope 
and  representativeness  of  the  original 
sample  and  characteristics  of  the  data 
(including  data  quality). 

•  If  the  proposed  project  would 
involve  linkage  with  ongoing  research, 
describe  the  ongoing  research  design 
and  stage  of  progress,  how  the 
applicant’s  proposed  study  would 
benefit  from  and  contribute  to  it,  how 
the  technical  aspects  of  the  linkage 
would  be  structured  and  carried  out, 
and  how  the  linked  studies  would 
address  the  goals  of  this  announcement 
Include  a  letter  of  cooperation  firom  the 
individual/organization  conducting  the 
research  whit^  details  the  status  of  the 
data  collection,  procedures  to  ensure 
data  quality,  timeliness  of  data 
availability  and  applicant  access. 

•  If  new  data  are  to  be  collected  on 
human  subjects  in  conjunction  with 
another  ongoing  study  (e.g.,  adding  a 
new  sample  or  an  additional  measure), 
describe  the  characteristics  of  the  target 
population  and  provide  a  rationale  for 
any  sample  stratification  based  on 
personal  characteristics  of  individuals 
(such  as  ethnicity,  income,  marital 
status,  age  of  child,  etc.).  Describe  data 
collection  procedures  and  safeguards  for 
data  quality.  Discuss  procedures  to 
protect  human  subjects,  to  maintain 
confidentiality  of  data,  and  to  obtain 
consent  for  participation  (if  applicable). 

c.  Data  Processing  and  Stati^cal 
Analysis.  Include  a  detailed  plan  for  the 
processing  and  analysis  of  data  frnm  all 
sources  which  illustrates  how  the 
analyses  will  meet  the  goals  of  this 
research.  Discuss  the  procedures  which 
would  be  used  to  clean  data,  ensure  data 
quality,  and  prepare  data  tapes.  Discuss 
plans  for  the  anidysis  of  data,  including 
units  of  analysis,  analytic  techniques  to 
be  used  with  various  types  of  data, 
statistical  considerations,  and  the 
linkage  of  data  sets. 

d.  Product  Development  and 
Information  Dissemination.  Include  a 
product  development  and  information 
dissemination  plan  which  describes  the 
products  to  be  generated  during  the 
course  of  thi«  research  (such  as 
technical  papers  (x  reports,  summaries, 
briefings,  confnence  presentations, 
doctor^  dissertations,  journal  articles, 
applications  software  and  public  use 
data  tapes,  and  the  final  report). 

Descrite  die  audiences  for  various 
products  and  the  dissemination 
strategies  that  would  be  employed. 
Discuss  which  products  which  might  he 
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coUaboratively  developed  or 
disseminated  to  effectively  reach 
intended  audiences. 

2.  Implementation  Plan 

The  Technical  Approach  section  must 
contain  a  sound  and  workable  plan  of 
action  which  describes  how  the 
proposed  project  would  be  carried  out 
This  section  should  detail  how  the 
project  would  be  structmed  and 
managed,  how  roles  and  functions 
would  be  coordinated,  how  the 
timeliness  of  activities  would  be 
ensured,  how  quality  control  would  be 
maintained,  and  how  costs  would  be 
controlled.  Applicants  should  discuss 
their  management  of  the  project  as  a 
whole,  and  the  management  and 
coordinating  roles  of  their  partners. 

•  Describe  the  strengths  of  the 
Partnership  as  an  effe^ve  entity  for 
carrying  out  the  proposed  project. 

•  Provide  a  diagram  showing  the 
oiganizational  structure  of  the 
partnership  and  the  functional 
relationships  among  partners. 

•  Describe  the  how  the  project  would 
be  managed  by  the  lead  organization  to 
ensure  that  members  of  the  partnership 
operate  as  a  cohesive  research  team  and 
t^t  cross-cutting  goals  of  the  project  are 
carried  out  efficiently  and  cost- 
effactively; 

•  Describe  how  participating 
organizations  wotdd  coordinate  their 
management  of  project  tasks  and  other 
functions. 

•  Describe  how  members  of  the 
partnership  would  be  represented  in 
management  committees,  technical 
work  groups,  advisory  panels,  and  other 
coordinating  bodies. 

•  Lay  out  the  major  tasks  to  illustrate 
the  sequence  and  tiining  of  tasks,  time 
commitments  of  staff,  important 
milestones,  reports,  and  completion 
dates. 

•  Discuss  potential  problems  or 
difficulties  with  the  proposed 
management  approach,  including 
factors  which  might  affect  the  quality  of 
the  research  or  its  outcomes,  factors 
which  might  undermine  the  abUity  of 
partners  to  collaborate  effectively,  and 
factors  which  might  hinder  the  early 
sharing,  review  and  dissemination  of 
information. 

C.  Staff  Qualifications,  Organizational 
Capability,  and  Fiscal  Resources 

In  this  section,  applicants  must 
provide  evidence  that  they  and  their 
partners  have  the  experience,  expertise 
and  resources  to  carry  out  the  proposed 
project  on  time,  within  budget,  and  with 
a  high  degree  of  quality. 


1.  Staff  Qualifications 

•  Identify  all  key  staff  positions  for 
this  project,  the  professional 
requirements  for  each,  the  proportion  of 
time  to  be  committed  to  the  project,  the 
period  of  time  for  which  staff  holding 
these  positions  would  be  employed,  and 
whether  their  continued  employment 
would  be  dependent  solely  on  ffie  funds 
to  be  awarded  under  this 
annovmcement. 

•  Provide  evidence  that  individuals 
proposed  for  key  positions  have  the 
necessary  technic^  skill  and  experience 
to  successfully  carry  out  their  assigned 
roles.  Where  Imy  positions  are  currently 
vacant,,  include  a  position  description 
outlining  the  qualifications  necessary  to 
carry  out  the  duties  and  responsibilities 
of  each. 

•  Identify  the  authors  of  the  proposal 
and  descrilM  their  continuing  role  in  the 
project  if  funded. 

•  Describe  how  an  appropriate  data 
collection  team  would  be  assembled, 
what  expertise  would  be  represented, 
and  how  individuals  would  be  selected. 

•  Identify  all  proposed  consultants  or 
advisors,  document  their  expertise,  and 
describe  how  their  services  will  be 
utilized.  Include  letters  of  commitment 
or  intent  if  possible. 

2.  Organizational  Capability 

•  Provide  evidence  that  all  partners 
have  the  ability,  willingness  and 
flexibilify  to  collaborate  effectively  with 
one  anothw  in  carrying  out  the 
proposed  project,  and  that  the 
partnership  as  a  whole  could  effectively 
participate  in  the  Consortium.  Include 
examples  of  past  or  ciirrent  partnerships 
which  demonstrate  the  ability  to  carry 
out  collaborative  research. 

•  Provide  evidence  of  sufficient 
organizational  resources  within  the  lead 
organization  to  ensure  successful  project 
management,  compliance  with  terms 
and  conditions  of  the  cooperative 
agreement,  and  oversight  of  the  proper 
use  of  Federal  funds.  Provide  evidence 
of  the  lead  organization’s  capacity  to 
coordinate  the  activities  of  research 
partners,  resolve  collaboration  issues 
arising  during  the  course  of  the 
research,  and  provide  the  leadership 
needed  for  a  complex  and  evolving 
project. 

•  Describe  how  each  partner  was 
included  in  the  planning  of  the  project. 
Include  letters  of  specific  commitment 
or  support  fiom  each  partner.  Describe 
all  cooperative  agreements,  subcontracts 
and  other  formal  relationships  within 
the  partnership.  Partners  who  will 
provide  access  to  data  or  records  must 
provide  a  letter  stipulating  the  terms  of 
their  agreement  with  the  researchers. 


Describe  the  future  commitment  each 
partner  will  make  to  ensure  success  of 
the  collaboration  as  it  evolves. 

•  Include  a  separate  two-page 
organizational  capability  statement  for 
each  partner  which  dociunents  the 
partner’s  ability  to  carry  out  it’s 
assimed  roles  and  functions. 

•  Describe  the  relationship  between 
this  project  and  other  relevant  work 
planned,  anticipated  or  underway  by 
the  applicant  or  its  p€irtners.  Include 
ftinding  sources  for  work  in  progress. 

•  Provide  a  list  of  research  and 
financial  partners  including  the  name 
and  addr^s  of  each  organization,  the 
names  of  its  director  and  primary 
contact  for  this  proposed,  and  the 
telephone,  fax  and  internet  numbers  of 
each. 

3.  Fiscal  Resources 

Present  a  detailed  budget  to 
demonstrate  that  the  partnership  would 
have  adequate  resources  to  carry  out  the 
work  on  time  and  with  a  high  degree  of 
quality. 

•  Include  a  detailed  budget  narrative 
which  describes  and  justifies  line  item 
expenses  within  the  budget  categories 
listed  on  the  Standard  Form  424.  (Line 
item  allocations  and  justification  are 
required  for  both  Federal  and  matchii^ 
funds).  If  project  funds  would  he 
subcontracted,  a  detailed  budget  for  the 
use  of  those  funds  must  be  included. 

•  Describe  the  extent  of  financial 
participation  from  all  sources.  Describe 
the  extent  to  which  funds,  staff  time,  in- 
kind  services,  and  other  resources  have 
been  committed  to  the  research  effort 
during  the  plaiming  period.  Describe 
what  other  resources  are  expected  to 
help  support  the  proposed  research, 
includi^  existing  commitments  and 
negotiations  in  progress.  Discuss  what 
commitments  are  expected  of  financial 
partners  in  the  second,  third  and  fourth 
years.  Describe  anticipated  efforts  to 
obtain  other  funding  partners 
throughout  the  project. 

Part  V.  Evaluation  and  Selection 
A.  The  Review  Process 
1.  Screening 

Each  application  will  be  screened  to 
determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
Part  I.  section  G,  above.  Applications 
fiom  ineligible  organizations  will  be 
excluded  fiom  the  review.  In  addition, 
inadequate  preparation,  omission  of 
essential  components,  or  failure  to 
comply  with  format  specifications  as 
described  in  Part  VI  will  result  in  the 
application  being  withdrawn  fiom 
further  consideration  and  the  applicant 
so  informed. 
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2.  Competitive  Review 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  descril^  below.  The 
review  wrill  be  conducted  in 
Washington,  D.C.  Expert  reviewers  will 
include  researchers.  Federal  or  State 
staff,  child  care  administrators  and/or 
other  individuals  experienced  in  the 
study  of  child  care  demand  and  supply, 
child  care  delivery  systems,  welfare  and 
supportive  services,  early  child 
development  and  education,  pMurental 
choice  and  involvement,  and  other 
relevant  areas. 

A  panel  of  at  least  three  reviewers 
will  evaluate  each  application  to 
determine  the  strengths  and  weaknesses 
of  the  proposal  in'terms  of  the  Bureau’s 
research  goals  and  expectations  as 
discussed  in  Part  m,  requirements  for 
the  Project  Narrative  Statement 
describe  in  Part  IV,  and  the  evaluation 
criteria  listed  in  Part  V,  Section  B 
below.  Panelists  will  provide  writtmi 
comments  and  assign  numerical  scores 
for  each  application.  The  indicated 
point  value  for  each  criterion  is  the 
maxumun  numerical  score  for  that 
criterion.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  proposal. 

In  addition  to  the  panel  review,  the 
Bureau  may  solicit  comments  from 
other  Fede^  offices  and  agencies,  firom 
the  States,  from  relevant  non¬ 
governmental  organizations,  and  from 
individuals  whose  particular  expertise 
is  identified  as  necessary  for  the 
consideration  of  techniad  issues  arising 
during  the  review.  Their  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  the  Bureau  in  making 
funding  decisions.  The  Bureau  will  also 
take  into  account  the  best  combination 
of  proposed  projects  to  meet  overall 
research  goals. 

B.  Evaluation  Criteria 

The  criteria  listed  below  will  be  used 
in  conjunction  with  other  expectations, 
priorities  and  requirements  set  forth  in 
Parts  in  and  IV  above  to  evaliiate  how 
well  each  proposal  addresses  the  goals 
of  this  announcement 

1.  Significance,  Issues,  and  Objectives 
(Ma^dmum  of  25  Points) 

•  The  extent  to  which  the  application 
reflects  a  solid  imderstanding  of  critical 
issues,  information  needs,  and  research 
goals. 

•  The  extent  to  which  the  conceptual 
model,  research  issues,  objectives  and 
hypotheses  are  significant,  well- 
formulated  and  appropriately  linked. 

•  The  extent  to  which  the 
collaborative  frameworic  is  appropriate. 


feasible,  and  worild  significantly 
contribute  to  the  importance, 
comprehensiveness,  and  quality  of  the 
proposed  research. 

•  The  effectiveness  with  which  the 
application  articulates  the  cmrent  state 
of  knowledge  relative  to  issues  being 
addressed,  including:  (1)  Critical  chfid 
care  issues  and  the  complex 
interrelationships  among  major 
variables;  (2)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (3)  how  current 
knowledge  would  be  brou^t  to  bear  on 
the  propped  research;  and  (4)iiow  the 
research  would  benefit  various 
audiences. 

2.  Technical  Apinoach  (Maximum  of  50 
Points) 

•  Tire  extent  to  which  the  applicant’s 
proposed  Research  Des^:  (1) 
Appropriately  links  critical  research 
issues,  questions,  variables,  data 
sources,  samples,  and  analyses;  (2) 
employs  teclmically  sound  and 
appropriate  approaches,  design 
elements  and  procedures;  (3)  reflects 
sensitivity  to  technical,  logistical, 
cultural  and  ethical  issues  that  may 
arise;  (4)  includes  realistic  strategies  for 
the  resolution  of  difficulties;  (5) 
adequately  protects  human  subjects, 
confidentiality  of  data,  and  consent 
procedures,  as  appropriate;  (6)  includes 
an  effective  plan  for  the  dissemination 
and  utilization  of  information  by 
researchers,  policy-makers,  and 
practitioners  in  the  field;  and  (7) 
effectively  utilizes  collaborative 
stratemes. 

•  The  extent  to  which  the 
Implementation  Plan:  (1)  Presents  a 
sound,  workable  and  cohesive  plan  of 
action  demonstrating  how  the  work 
would  be  carried  out  on  time,  within 
budget  and  with  a  high  degree  of 
quality;  (2)  includes  a  reasonable 
schedule  of  target  dates  and 
accomplishments;  (3)  presents  a  sound 
administrative  fiameworic  for 
maintaining  quality  control  over  the 
implementation  and  ongoing  operations 
of  the  study;  (4)  presents  a  sound  plan 
for  coordination  of  activities  carried  out 
by  partners  and  demonstrates  an 
effactive  ^proach  to  team-building, 
includii^  project  staff,  consultants  and 
advisors,  and  other  members  of  the 
Consortium;  and  (5)  demonstrate»  the 
ability  to  gain  access  to  necessary 
organizations,  subjects,  and  data. 

3.  Staff  Qualifications.  Organizational 
Capability,  and  Fiscal  Resources 
(^odmum  of  25  Points) 

•  The  extent  to  which  the  applicant 
(1)  Proposes  key  staff,  consultants,  data 
collectors  and  other  necessary  personnel 


with  demonstrated  competence  in  areas 
addressed  by  the  proposed  research, 
including  relevant  background, 
experience,  training  and  woric  on  related 
research  or  similar  projects;  and  (2) 
would  provide  adequate  staffing  fw 
research  design,  sampling,  field  work, 
data  processing,  statistic^  analysis, 
reporting  and  information 
di^minadon,  and  participation  in  the 
Consortium. 

•  The  extent  to  which  the  application 
demonstrates  diat:  (1)  The  partnership  is 
well  structured,  with  impotent  and 
relevant  roles  fw  participating 
organizations;  (2)  partners  are 
appropri^  and  significantly  committed 
to  research  goals;  (3)  the  partners  have 
the  ability  to  cmiy  out  collaborative 
research,  both  urithin  the  proposed 
Partnership  and  as  a  member  of  the 
larger  Consortium;  (4)  the  partners  will 
contribute  adequate  organizational 
resources;  and  (5)  die  partnership  has 
significant  fiscal  commitment  and 
support 

•  The  extent  to  which  the  application 
demonstrates  that  (1)  Facilities  and 
organizational  experience  of  all  partners 
are  adequate  to  carry  out  the  tasks  of  the 
proposed  project;  (2)  the  lead 
organization  can  effbctively  and 
efficienUy  administer  a  project  of  the 
proposed  size,  complexity  and  scope; 

(3)  the  applicant  has  the  capacity  to 
coordinate  activities  with  other 
organizations  for  the  successful 
accomplishment  of  project  objectives; 
and  (4)  research  partners  have  the 
capacity  to  carry  out  their  proposed 
functions  and  roles. 

•  The  extent  to  which  (1)  Proposed 
project  costs  are  reasonable,  the  funds 
are  appropriately  allocated  across 
ccHnponent  areas,  and  the  budget  is 
sufficient  to  accomplish  the  objectives; 
and  (2)  non-Federal  matching  funds 
beyond  the  level  required  in  this 
annoimcement  would  be  contributed  by 
the  Partnership  (as  discussed  in  Section 
nLB.). 

C.  The  Selection  Process 

The  Acting  Commissioner, 
Administration  on  Children,  Youth  and 
Families,  will  make  the  final  selection 
of  the  applicants  to  be  funded. 
Applications  may  be  funded  in  whole  or 
in  part  depending  on:  (1)  The  rank  order 
of  applicants  resulting  firom  the 
competitive  review;  (2)  staff  review  and 
con^tations;  (3)  the  combination  of 
projects  which  best  meets  the  Bureau’s 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
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amount  of  funds  granted,  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  effective  date  of  the  award,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 

D.  Funding  Date 

It  is  anticipated  that  successful 
applications  will  be  funded  by 
September  30, 1997. 

Part  VL  Devdopment  and  Submiaaion 

Applicationa 

This  Part  contains  additional 
information  and  instructions  for 
submitting  applications  in  response  to 
this  announcement  Applicants  should 
read  this  Part  carefully  in  conjunction 
with  other  information  and  proposal 
requirements  contained  within  this 
announcement 

A.  State  Single  Point  of  Contact 

This  program  is  covered  imder 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Se^ces  Program  and  Activities.”  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  propos^  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 

Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  jersey, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  twenty 
one  jurisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administer^  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 

E. 0. 12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 

It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 


comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain”  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L’Enfsnt 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Appendix  A  of  this  announcement. 

B.  Paperwoik  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13),  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  or  program 
announcements.  This  program 
annoimcement  meets  all  information 
collection  requirements  approved  for 
ACF  grant  applications  under 
Control  Nvunber  0970-0139. 

C.  Deadline  for  Submission  of 
Applications 

1.  Deadline 

Mailed  applications  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Promenade,  S.W., 
Mail  Stop  6C-462,  Washington,  D.C. 
20447,  Attention:  Application  for  Child 
Care  Research  Partnerships,  CCRP- 
9701.  Applicants  are  responsible  for 
mailing  applications  well  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
ovemight/express  mail  couriers  sh^  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours’ of  8  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  S.W.,  Washin^n,  D.C  20024, 


between  Monday  and  Friday  (excluding 
weelcends  and  Federal  holidays).  Any 
applicatfon  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition.  Applicants  using 
express/ovemight  services  should  allow 
for  two  worldly  days  prior  to  the 
deadline  date  for  receipt  of  applications. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

ACF  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  ffie  deadline  for  any 
applicants. 

D.  Preparing  the  Application  and 
Completing  Forms 

Applicants  should  closely  tailor  their 
applications  to  the  specific 
requirements  of  this  announcement 
Previous  experience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
agency’s  request  for  proposals  is  less 
l^ly  to  score  as  well  as  one  which  is 
more  clearly  focused  on  and  directly 
responsive  to  the  concerns  and 
objectives  outlined  in  the 
announcement 

1.  Front  Matter 

Applications  must  have  a  cover  letter 
followed  by  the  Table  of  Contents  and 
Project  Abstract  (Executive  Summary). 

Tlie  Project  Al»tract  should  be  a 
short,  concise,  and  accurate  portrayal  of 
the  proposed  project.  This  summary, 
together  with  the  information  on  the  SF 
424  is  the  major  source  of  information 
about  the  proposed  project  and  is 
usually  th^  fint  part  of  the  application 
that  the  reviewers  read  in  evaluating  the 
application.  It  should  provide  a 
snapshot  of  the  project  objectives,  the 
approaches  to  be  used,  and  the 
outcomes  expected.  The  summary 
should  also  include  a  list  of  major 
products  that  would  result  firom  the 
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proposed  project,  such  as  research 
reports,  public  siunmaries,  data  tapes, 
and  technical  papers. 

The  summary  should  be  clearly 
marked  with  the  applicant’s  name  as 
shown  in  item  5  of  the  SF  424,  the 
announcement  number  and  title,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  At  the  bottom  of  the 
page,  following  the  siunmary 
description,  type  up  to  10  key  words 
which  best  describe  the  proposed 
project,  the  service(s)  involved  and  the 
target  population(s)  to  be  covered.  These 
key  words  will  be  used  for 
computerized  information  retrieval.  Key 
words  should  be  selected  from 
commonly  used  research  and  policy 
terminology. 

2.  Standard  Forms 

Applicants  for  Child  Care  Research 
Partnerships  should  fill  out  SFs  424, 
424A,  and  424B,  all  of  which  have  been 
reprinted  for  your  convenience  in 
preparing  the  application.  You  should 
reproduce  single-sided  copies  of  these 
forms  from  the  reprinted  fonns  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  from  the  Federal  Register 
annovmcement,  as  they  are  printed  on 
both  sides  of  the  page.  Make  single¬ 
sided  copies  and  use  them. 

3.  Project  Narrative  Statement 

The  Project  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  expectations  and 
requirements  described  in  Parts  in  and 
IV.  Hie  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
described  in  Part  V.  Inclusion  md 
discussion  of  the  evaluation  criteria  is 
important  since  the  reviewers  will  rate 
the  application  against  the  evaluation 
criteria.  Applicants  should  use  the 
following  section  headings: 

(a^  itignificance,  Issuesi  and  Objectives: 
tb)  Technical  Approach  to  Research  and 
Project  Management;  and 
(c)  Staff  Qualifications,  Organizationcd 
Capacity  and  Fiscal  Resources. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Part  IV,  Project 
Narrative,  and  Part  V,  Secticm  B, 
Evaluation  Criteria. 

The  narrative  should  be  double¬ 
spaced  and  single-sided  on  SW'xll" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  10  or  12  pitch  throughout 
the  proposal.  All  pages  of  the  narrative 
(including  appendices,  resmnes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
numbered,  beginning  with 
“Significance,  Issues,  and  Objectives”  as 


page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  sized 
paper  reduced  to  meet  the  size 
requirement.  Applicants  should  not 
send  pamphlets,  brochures,  or  other 
print^  material  along  with  their 
applications,  as  these  items  pose 
copying  difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process,  although  they  will  be 
kept  on  file. 

Hie  clarity  and  conciseness  of 
proposals  are  of  the  utmost  importance. 
The  entire  Project  Narrative  Statement 
(including  text,  tables,  charts,  graphs, 
resumes,  tables,  maps,  exhibits, 
references,  footnotes,  and  appendices) 
may  not  exceed  100  pages  single-spaced 
(200  pages  double-spaced).  Excess  pages 
will  not  be  reviewed.  (Note:  Applicants 
are  asked  to  print  their  statement  in 
double-spac^  format  for  ease  of 
review.) 

4.  Certification.  Disclosure,  and 
Assurance 

Applicants  must  provide  all 
applicable  certifications,  disclosures 
and  assurances  included  in  the  ACF 
Uniform  Discretionary  Grant 
Application  Form. 

5.  End  Matter 

All  supporting  materials,  such  as 
resumes,  letters  of  support,  and  other 
documents  should  be  organized  into 
appropriate  appendices  and  securely 
bound  into  the  application  package. 
Applicants  are  reminded  that  the  total 
page  limitation  applies  to  both  narrative 
text  and  supporting  materials. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  tise  to 
ensure  that  your  application  package 
has  been  properly  prepared. 

_ One  original,  signed  and  dated 

application,  plus  two  copies. 

_ Application  is  from  an 

organization  which  is  eligible  under 
the  eligibility  requirements  defined 
in  Part  I  (screening  requirement). 

A  complete  application  consists  of  the 
following  items  in  this  order: 

_ Cover  Sheet 

_ Project  Abstract  (Execnitive 

Summary) 

_ Table  of  Contents 

Standard  Forms 

_  (SF  424,  REV  4-92);  a  completed 

SPOC  certificatiouwith  the  date  of 
SPOC  contact  entered  in  line  16, 
page  1  of  the  SF  424  (if  applicable). 

_  Budget  Information — ^Non- 

Construction  Programs  (SF  424A. 
REV  4-92); 

_  Budget  justification  for  Section 

B — Budget  Categories; 


_  Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 
necessary; 

_  Copy  of  the  applicant’s  approved 

indict  cost  rate  agreement,  if 
appropriate; 

Inject  Narrative  Statement 
organized  by  Evaluation  Criteria 

Certification,  Assurance  and  Disclosure 

__Assurances — Non-Qmstruction 
Programs  (Standard  Form'424B, 

REV  4-92); 

Certification  Regarding  Lobbying; 
Certification  R^aiding  Dnig-Frro 
Worlmlace  Requirements; 
Certincation  R^arding  Debarment 
and  Other  Responsibilities; 
Certification  Regarding 
Environmental  Tobacco  Smoke;  and 
Certification  of  Protecticm  of 
Human  Subjects,  if  necessary. 

End  Matter  (appendices,  resumes, 
letters  of  support,  etc.) 

Each  copy  of  the  application  should 
be  stapled  seciuely  (front  and  back  if 
necessary)  in  the  upper  left-hand  comer. 
Becmise  eaclr  application  will  be  . 
duplicated,  do  not  use  or  include 
separate  covers,  binders,  clips,  tabs, 
pl^tic  inserts,  brochures,  videos,  or  any 
other  items  that  cannot  be  photocopied 

F.  Notification 

All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application  and  of  the  four  digit 
identification  number  assign^  to  the 
application.  This  number  and  the 
priority  area  must  be  referred  to  in  all 
subsequent  communication  with  the 
Child  Care  Bureau,  ACYF,  or  ACF 
concerning  the  application.  If  you  do 
not  receive  acknowledgment  of  your 
application  within  eight  weeks  after  the 
deadline  date,  please  notify  the  ACYF 
Operations  Center  by  telephone  at 
1-800-351-2293. 

Dated:  May  1. 1997. 

JanMS  A.  Harrell, 

Acting  Commisskmer,  Administration  on 
Children,  Yot^  and  Families. 

BMJJNQ  cooe  4ia4-«1-P 

Appendix  A — CMIB  State  Sin|^  Point  of 

Contact  Listing 

Arizona 

Joni  Saad,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue.  Fourteenth 
Floor,  Phoenix,  Arizona  85012, 
Telephone:  (602)  280-1315,  FAX:  (602) 
280-8144 
Arkansas 

Mr.  Tracy  L.  Copland,  Manager.  State 
r.laaringhnii«A,  Office  of 
Intragovemmental  Services,  Department 
of  Finance  and  Administration.  1515  W. 
7th  St,  Room  412,  Little  Rock,  Ariransas 
72203,  Telephone:  (501)  682-1074,  FAX: 
(501)  682-5206 
California 
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requirements  and  any  additional  guidelines 
for  preparing  the  program  narrative 
statement  The  following  are  general 
guidelines  for  preparing  a  program  narrative 
statement 

The  program  narrative  provides  a  ma|or 
means  by  which  the  application  is  evaluated 
and  ranl^  to  compete  with  other 
applications  for  available  assistance.  It 
should  be  concise  and  complete  and  should 
address  the  activity  for  which  Federal  funds 
are  requested.  Supporting  documents  should 
be  included  where  they  can  present 
information  clearly  and  succinctly. 

Applicants  are  encouraged  to  provide 
iriformation  on  their  organizational  structure, 
staff,  related  experience,  and  other 
information  considered  to  be  relevant 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
applicant  has  the  capability  and  resources 
necessary  to  cany  out  the  proposed  project 
It  is  important,  therefore,  ^t  this 
information  he  included  in  the  application. 
However,  in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  from  those 
which  will  not  be  used  in  support  of  the 
specific  project  for  which  fun^  are 
requested. 

Cross-referencing  should  be  used  rather 
than  repetition.  ACF  is  particularly  interested 
in  specific  foctual  information  and 
statements  of  measurable  goals  In 
quantitative  terms.  Narratives  are  evaluated 
on  the  basis  of  substance,  not  length. 
Extensive  exhibits  are  not  required. 
(Supporting  information  concerning 
activities  which  will  not  be  directly  funded 
by  the  grant  or  information  which  does  not 
directly  pertain  to  an  int^ral  part  of  the 
grant  fwded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  niimheraH  for 
easy  reference. 

Prepare  the  program  narrative  statement  in 
accordance  with  ffie  following  instructions: 

•  Applicants  submitting  new  applications 
or  competing  continuation  applications 
should  respond  to  Items  A  and  D. 

•  Applicants  submitting  noncompeting 
continuation  application^  should  respond  to 
Item  B. 

•  Applicants  requesting  supplemental 
assistance  should  respond  to  Item  C. 

A.  Project  Description — Components 

1.  Project  Summary/ Abstract 

A  summary  of  the  project  description 
(usually  a  page  or  less)  with  reference  to  the 
funding  request  should  be  placed  directly 
behind  the  table  of  contents  or  SF— 424. 

2.  Objectives  and  Need  for  Assistance 

Applicants  must  clearly  identify  the 

physical,  economic,  social,  financial, 
institutional,  or  other  problem(8)  requiring  a 
solution.  The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project  must  be 
clearly  stated;  supporting  document^on 
nicdi  as  letters  of  support  and  testimonials 
from  concerned  interests  other  than  the 
applicant  may  be  included.  Any  relevant  data 
based  on  planning  studies  should  be 
included  or  referenced  in  the  endnotes/ 
footnotes.  Inccnporate  demogr^hic  data  and 


participant/beneficiary  information,  as 
needed.  In  developing  the  narrative,  the 
applicant  may  volunteer  or  be  requested  to 
provide  information  on  the  total  range  of 
projects  currently  conducted  and  supported 
(or  to  be  initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 

iiTiTiniinrftfruint. 

3.  Results  or  Bmiefits  Expected 

Identify  results  and  benefits  to  be  derived. 
For  example,  when  appl3ring  for  a  grant  to 
establish  a  neighborimod  child  care  center, 
describe  who  will  occupy  tlw  fecility,  who  ' 
will  use  the  fecility,  how  die  fecility  will  be 
used,  and  how  the  fecility  wrill  benefit  the 
community  which  it  will  serve. 

4.  Approach 

Outline  a  plan  of  action  which  describes 
the  scope  and  detail  of  how  the  proposed 
wori;  be  accomplished.  Accotmt  for  all 
functions  or  activities  identified  in  the 
application.  Cite  fectors  which  might 
accelerate  or  decelerate  the  woric  and  state 
your  reason  for  taking  this  approach  rather 
than  others.  Describe  any  unusual  features  of 
the  project  such  as  design  or  technological 
iimovations,  reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvement 

Provide  quantitadSm  monthly  or  quarteriy 
projections  of  the  accomplishments  to  be 
achieved  for  each  function  or  activity  in  such 
terms  as  the  number  of  people  to  be  served 
and  the  number  of  microloans  made.  When 
accomplishments  caimot  be  quantified  by 
activity  or  function,  list  them  in 
chronological  order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

Identify  the  kinds  of  data  to  be  collected, 
maintained,  and/or  disseminated.  (Note  that 
clearance  from  the  U.S.  Office  of 
Management  and  Budget  might  be  needed 
prior  to  an  information  collection.)  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals  who 
will  woric  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

5.  Evaluation 

Provide  a  narrative  addressing  how  you 
will  evaluate  (1)  the  results  of  your  project 
and  (2)  the  conduct  of  your  program.  In 
addressing  the  evaluation  of  results,  state 
how  you  will  determine  the  extent  to  which 
the  program  has  achieved  its  stated  objectives 
and  the  extent  to  which  the  accompliriiment 
of  objectives  can  be  attributed  to  the  program. 
Discuss  the  criteria  to  be  used  to  evaluate 
results;  explain  the  methodology  that  will  be 
used  to  determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the  project 
results  and  benefits  are  being  achieved.  With 
respect  to  the  conduct  of  your  program, 
define  the  procedures  you  will  employ  to 
determim  wlfether  the  program  is  being 
conducted  in  a  manner  consistent  vrith  the 
work  plan  you  presented  and  discuss  the 
impact  of  die  program’s  various  activities 
upon  the  program’s  effectiveness. 

6.  Geographic  Location 

Give  the  precise  location  of  the  {woject  and 
boundaries  of  the  area  to  be  served  by  the 
proposed  project  Maps  or  other  graphic  aids 
may  be  attached. 


7.  Additional  Information  (include  if 
Applicable) 

Additional  infornmtion  may  be  provided  in 
the  body  of  the  program  narrative  or  in  the 
appendix.  Refer  to  the  program 
announcement  and  "General  Information  and 
Instructions’’  for  guidance  on  placement  of 
application  materials. 

Staff  and  Position  Data — Provide  a 
biographical  sketch  for  key  personnel 
appointed  and  a  job  description  for  each 
vacant  key  positioiL  Some  programs  require 
both  for  all  positicms.  Refer  to  the  program 
announcement  for  guidance  on  presenting 
this  information.  Generally,  a  bic^raphic^ 
sketch  is  required  of  original  staff  and  new 
members  as  appointed. 

Plan  for  Project  Continuance  Beyond  Grant 
Support — ^A  plan  for  securing  resources  and 
continuing  project  activities  after  Federal 
assistance  has  ceased. 

Business  Plan — ^When  federal  grant  funds 
will  be  used  to  make  an  equity  investment, 
provide  a  business  plan.  Refer  to  the  program 
aimouncement  for  guidance  on  presenting 
this  information. 

Organization  Profiles — ^Information  on 
applicant  organizations  and  their  cooperating 
partners  such  as  organization  charts, 
financial  statements,  audit  reports  or 
statements  from  CPA/Licensed  Public 
Accountant,  Employer  Identification 
Numbers,  niimmt  of  bond  carriers,  contact 
persons  and  telephone  numbers,  child  care 
licenses  and  other  doctunentation  of 
professional  accreditation,  information  on 
compliance  vrith  federal/state/local 
government  standards,  documentation  of 
experience  in  program  area,  and  other 
pertinent  information.  Any  non-profit 
organization  submitting  an  application  must 
submit  proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission.  The 
non-profit  agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant’s  listing  in 
the  Internal  R^nue  Service’s  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(c)(3)  of  the  IRS  code 
or  by  providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by  providing 
a  copy  of  the  articles  of  incorporation  bearing 
the  s^  of  the  State  in  which  the  corporation 
or  association  is  domiciled. 

Dissemination  Plan — ^A  plan  for 
distributing  reports  and  other  project  outputs 
to  colleagues  and  the  public.  Applicants 
must  provide  a  description  of  the  kind, 
volume  and  timing  of  distribution. 

Third-Party  Agreements — ^Written 
agreements  between  grantees  and  subgrantees 
or  subcontractors  or  othm  cooperating 
entities.  These  agreements  nuy  detail  scope 
of  w(^  wori;  scdiedules,  remuneration,  and 
other  terms  and  conditions  that  structure  oc 
define  the  relationship. 

Waiver  Request — ^A  statement  of  program 
requirements  for  which  waivm  will  be 
needed  to  permit  the  proposed  project  to  be 
conducted. 

Letters  of  Support — Statements  frmn 
community,  public  and  commercial  leaders 
which  support  the  project  proposed  for 
funding. 
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B.  Noncompeting  Continuation 
Applications 

A  program  narrative  usually  will  not  be 
required  for  noncompeting  continuation 
applications  for  nonconstruction  programs. 
Noncompeting  continuation  applications 
shall  be  abbreviated  unless  the  ACF  Program 
Office  administering  this  program  has  issued 
a  notice  to  the  grantee  that  a  foil  application 
will  be  required.  ^ 

An  abbreviated  application  consists  oh 

1.  The  Standard  Form  424  series  (SF— 424, 

SF-424A.  SF-424B) 

2.  The  estimated  or  actual  unobligated 

balance  remaining  from  the  previous 
budget  period  should  be  identified  on  an 
accurate  SF-269  as  well  as  in  Section  A, 
Columns  and  (d)  of  the  SF-424A. 

3.  The  grant  budget,  broken  down  into  the 

object  class  categories  on  the  424A,  and 
if  category  “other”  is  used,  the  specific 
items  supported  must  be  identified. 

4.  Required  certifications. 

A  full  application  consists  of  all  elements 
required  for  an  alforeviated  application  plus: 

1.  Program  narrative  information  explaining 

significant  changes  to  the  original 
program  luurative  statement,  a 
description  of  accomplishments  from  the 
prior  ^dget  period,  a  projection  of 
accompli^unents  throughout  the  entire 
remaining  project  period,  and  any  other 
supplemental  information  that  ACF 
informs  the  grantee  is  necessary. 

2.  A  full  budget  proposal  for  the  budget 

period  under  consideration  with  a  full 
cost  analysis  of  all  budget  categories. 

3.  A  corrective  action  plan,  if  requested  by 

ACF,  to  address  organizational 
performance  weaknesses. 

C.  Supplemental  Requests 

For  supplemental  assistance  requests, 
explain  the  reason  for  the  request  and  justify 
the  need  for  additional  funding.  Provide  a 
budget  and  budget  justification  only  for  those 
items  for  which  additional  funds  are 
requested.  (See  Item  D  for  guidelines  on 
preparing  a  budget  and  budget  justification.) 

D.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information  form. 
Detailed  calculations  must  include 
estimation  methods,  quantities,  unit  costs, 
and  other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be  duplicated. 
The  detailed  budget  must  also  include  a 
Imakout  by  the  funding  sources  identified  in 
Block  IS  of  the  SF-424. 

Provide  a  narrative  budget  justification 
which  describes  bow  the  cat^orical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocabiUty  of  the 
proposed  costs. 

liie  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
federal  and  non-federal  resources  should  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  program  narrative,  “federal 
resources"  refers  only  to  the  ACF  grant  for 
which  you  are  applying.  Non-Federal 


resources  are  all  other  federal  and  non- 
federal  resources.  It  is  suggested  that  for  the 
budget,  applicants  use  a  column  format: 
Column  1,  object  class  categories;  Column  2, 
federal  budget  amounts;  Column  3,  non- 
federal  budget  amounts,  and  Column  4,  total 
amounts.  The  budget  justification  should  be 
a  narrative. 

Persoimel.  Costs  of  employee  salaries  and 
wages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  known.  For  each 
^taff  person,  show  name/title,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  project  (as  a  percentage 
or  full-time  equivalent),  aimual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include  costs 
of  consultants  or  personnel  costs  of  delegate 
agencies  or  of  specific  projects(s)  or 
businesses  to  be  financ^  by  the  applicant 

Fringe  Benefits.  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Justification:  Provide  a  breakdowm  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health  insurance, 
FICA,  retirement  insurance,  taxes,  etc. 

TraveL  Costs  of  project  related  travel  by 
employees  of  the  applicant  organization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
number  of  traveler(s),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for  key 
staff  to  attend  ACF  sponsored  workshops  as 
specified  in  this  program  armoimcement 
should  be  detailed  in  the  budget 

Equipment  Costs  of  all  non-expendable, 
tangible  personal  property  to  be  acquired  by 
the  project  where  esch  article  has  a  useful 
life  of  more  than  one  year  and  an  acquisition 
cost  which  equals  the  lesser  of  (a)  the 
capitalization  level  established  by  the 
applicant  organization  for  financial  statement 
purposes,  or  (b)  $5000. 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment  cost  per  unit,  number  of  units, 
total  cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the  equipment 
after  the  project  ends. 

Supplies.  Costs  of  all  tangible  personal 
property  (supplies)  other  than  that  included 
under  the  Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  which 
supports  the  amoimt  requested. 

Contractual.  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations  including  delegate 
agencies  and  specific  projectfs)  or  businesses 
to  be  financed  by  the  applicant  should  be 
included  under  this  category. 

Justification:  All  procurement  transactions 
shall  be  conducted  in  a  maimer  to  provide, 
to  the  mavimnin  extmt  practical,  open  and 
free  competition.  If  procurement 
competitions  were  held  or  if  a  sole  source 
procurement  is  being  proposed,  attach  a  list 


of  proposed  contractors,  indicating  the  names 
of  the  organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts,  and 
the  award  selection  process.  Also  provide 
back-up  documentation  where  necessary  to 
support  selection  process. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
provide  a  detailed  bud^t  and  budget 
narrative  fm  each  delegate  agency  by  agency 
title,  along  with  the  required  supporting 
information  referenced  in  these  instructions. 

Applicants  must  identify  and  justify  any 
anticipated  procurement  that  is  expected  to 
exceed  the  simplified  purchase  thmhold 
(currently  set  at  $100,000)  and  to  be  awarded 
without  competition.  Recipients  are  required 
to  make  available  to  ACF  pre-award  review 
and  procurement  documents,  such  as  request 
for  proposals  or  invitations  forbids, 
independent  cost  estimates,  etc.  under  the 
comUtions  identified  at  45  CFR  Part  74.44(e). 

Construction.  Costs  of  construction  by 
applicant  or  contractor. 

Justification:  Provide  detailed  budget  and 
narrative  in  accordance  with  instructions  for 
other  objects  class  categories.  Identify  which 
construction  activity/costs  will  be 
contractual  and  which  will  assumed  by  the 
applicant 

Other.  Enter  the  total  of  all  other  costs. 

Such  costs,  where  applicable  and 
appropriate,4nay  include  but  are  not  limited 
to  insurance,  fb^  medical  and  dental  costs 
(noncontractual),  fees  and  travel  paid  directly 
to  individual  consultants,  space  and 
equipment  rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuiticm  and  stipends,  training  service  costs 
including  wage  payments  to  individuals  and 
supportive  service  payments,  and  staff 
development  costs. 

Indirect  Charges.  Total  amount  .of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services  or  another 
cognizant  Federal  agency. 

Justification:  With  the  exception  of  most 
local  govenunent  agencies,  an  applicant 
which  will  charge  indirect  costs  to  the  grant 
must  enclose  a  <»py  of  the  current  rate 
agreement  if  the  agreement  was  negotiated 
with  a  cognizant  Federal  agency  other  than 
the  Department  of  Health  and  Human 
Services  (DHHS).  If  the  rate  agreement  was 
negotiated  with  the  Department  of  Health 
and  Human  Services,  the  applicant  should 
state  this  in  the  budget  justification.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its  most 
recently  ccunplet^  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  pertinent 
DHHS  Guide  for  Establishing  Indirect  Cost 
Rates,  and  submit  it  to  the  appropriate  DHHS 
Regional  Office.  Applicants  awaiting 
approval  of  their  indirect  cost  propcisals  may 
also  request  indirect  exists.  It  should  be  noted 
that  wlmn  an  indirect  exist  rate  is  requested, 
those  costs  included  in  the  indirec:t  exist  pool 
shoeild  not  be  also  cdiarged  as  direc:!  costs  to 
the  grant  Also,  if  the  applicxmt  is  requesting 
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a  rate  which  is  less  than  what  is  allowed 
under  this  program  annoimcement,  the 
authorized  Japresentative  of  your 
organization  needs  to  submit  a  signed 
acknowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  flowed. 

Program  Income.  The  estimated  amoimt  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Separately  show  expected 
program  income  generated  from  program 
support  and  income  generated  for  other 
moUlizad  funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  die  pn^ram 
naiiative  statement. 

Justification:  Describe  the  nature,  source 
and  anticipated  use  of  program  income  in  the 
budget  or  reference  pages  in  the  program 
narrative  statement  which  contain  this 
information. 

Non-Federal  Resources.  Amounts  of  non- 
Federal  resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of  the 
SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
submitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs,  (self 
explanatory) 


BILLING  CODE  41S4-01-P 
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Appendix  C 

APPUCATION  FOR 
FEDERAL  ASSISTANCE 
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Instmctioiis  for  8ia  SF  424  ~~~ 

This  is  a  standard  foim  used  by  applicants 
as  a  required  focesheet  for  preapplications 
and  applications  siibmitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procediire  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  bem 
given  an  opportunity  to  review  the 
applicant’s  sulmission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  ^ate  if  applicable)  &  ^>plicant*s 
control  numbm  (if  ^>plicable).  ' 

3.  State  use  ooily  (if  apidia^e). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  awud,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organization^  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  numto  of  the  poson  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Ideiitification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  ^>propriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(8)  provided: 
— ^“New”  means  a  new  assistance  award. 

— ^"Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
— ^"Revision”  meaiu  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  mme  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  proj^  location.  For 
preapplications,  use  a  separata  sheet  to 
provi^  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  Di8trict(s)  a^cted  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  rhanga  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attadied  sheet  For 
multiple  program  funding,  use  totals  md 
show  breakdown  using  same  cat^cnies  as 
item  15. 

16.  Applicants  riiould  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  detramine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
(HTganization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  ot  debt 
include  delinqumit  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body’s  authorization  fat  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  appUcanfs  office. 
(Certain  Federal  agencies  may  require  that 
this  authmization  be  submitt^  as  part  of  the 
application.) 

aajjNQ  CODE  sm-ei-p 
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Instractioiis  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  fonds  from  ope  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  difforent  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  fun^on  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
3rear)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Sununary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Colunm  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  oractivities.  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Colunm  (a)  and 
the  respective  catalog  number  on  each  line  in 
Colmrm  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity. 
{Mepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  surtunary  totals  by  programs. 

Lines  1-4,  Columns  (c).through  (g.) 

Fen  new  applicatioru,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usu^y  a  year). 

Lines  1-4,  Columns  (c)  through  (g.) 
(continued) 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  teill 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 


Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Coliurm  (g)  should  be  the  stun 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  Colunm  (e)  the  amount  of  the 
increase  or  decrease  Federal  funds  and  enter 
in  Colunm  (f)  the  an^unt  the  increase  or 
decrease  of  non-Federal  funds.  Colunm  (g) 
enter  the  new  total  budgeted  amount  (Federal 
and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus 
or  minus  as  appropriate,  the  amounts  shown 
in  Colunms  (e)  and  (f).  The  amount(s)  in 
Colunm  (g)  should  rmt  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4), 
enter  die  tides  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Colunm  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  colunm  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  fimds  (both  Federal 
and  non-Federal)  by  olqect  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 
Line  6k — ^Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  colunm  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amoimt  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 
Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 
in-ldnd  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 
Colunm  (a) — ^Enter  the  program  titles 
identical  to  Colurtm  (a).  Section  A.  A 
breakdown!  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 
Column  (c)--£nt«  the  amount  of  the 
State’s  cash  and  in-ldnd  ctmtribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  colurtm  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  soiirces. 

Colunm  (e) — ^Enter  totals  of  Columns  (b), 
(c),  and  (d). 


Line  12 — Enter  the  total  for  each  of 
Colunms  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 
hy  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  hy  quarter  dining  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines-16-19 — ^Enter  in  Colunm  (a)  the  same 
grant  program  titles  showm  in  Colunm  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  wrill  he 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
sch^ules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  armotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Ose  this  space  to  explain 
amounts  for  individu^  direct  object-class 
cost  categCHies  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indfrect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  wrill  be  in  e%ct  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expenses. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assorances — Non-Cenatroction  Programs ' 
Note:  Certain  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  £f  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the 
applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capahility 
(including  fimds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
^plication. 

2.  Will  give  the  awrarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers. 
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or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  aftw  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  cmnply  with  the  Intergovenunentai 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  imder  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  86-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Offlce  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Ri^ts  Act  of  1968  (42 
U.S.C  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  of  Federal 
assistance  is  being  made  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  reqiiirements  of  Titles  II  and  m  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquir^  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C§§  1501-1508  and  7324-^ 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 


9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333),  regi^ing  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  whic^  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  qriality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  imder  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Qear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §  7401  et  seq.);  (g)  protection  of 
imderground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Se^on  106  of  the 
National  Historic  Preservation  Act  of  1996,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  suppcnrted  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  t^  Single  Audit  Act  of 
1984. 


18.  Will  comply  with  all  applicable 
requirements  of  ^  other  Federal  laws,, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Applicant  Organization 

TiUe 

Date  Submitted 

Appendix  D — CertificatioD  Regarding 
LoUiying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 
the  undersigned  certifies,  to  the  best  of  bis 
OT  her  knowle^e  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  ai^ 
Federal  grant,  the  making  of  any  Fedei^ 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Memlwr  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standaid  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  imder  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose  _ 
accordingly. 

This  cer^cation  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  impose  by 
section  1352,  title  31  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 
The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

if  any  funds  l^ve  been  paid  or  will  be  paid 
to  any  person  for  influencing  m  attempting 
to  influence  an  officer  or  employee  oi  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
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Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  With  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  pwrson  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Titie  - 

Organization 

Date 

BILUNQ  CODE  4184-«1-P 


(ncludmg  sddnu  H 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Gimplete  this  fenn  to  disdeM  tobbying  activitjes  punuant  to  31  U3.C  1352 
(See  fcvcnc  for  public  burden  ditdonire.) 


1.  Type  of  Federal  ActioK 

□  a.  contract 
b.  grant 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Slants  of  Federal  Action: 

I  I  a.  bid/offenapplication 
-  b.  initial  avvard 
c.  post-award 


4.  Name  and  Address  of  Reporting  Endiy: 

C  Prime  □  Subawardee 

Tier _ ,  i 


X  ^  Report  Typo: - 

□  a.  initial  fDing  ^ 
b.  material  change 
Fw  Material  Change  Only: 
year  _____  quarter 
date  of  last  report  j _ 


5.  If  Reporting  Endly  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime; 


Disirick  U  known: 


fi.  Federal  Dcpartment/Agency: 


Dhtriet  if  known: 


7.  Federal  Program  NamefOescriplion: 


t.  Federal  Action  Number,  tf  known: 


to.  a.  Name  and  Address  of  Lobbying 

u$  mdmdual.  lut  name,  tint  name. 


'  CFOA  Number,  if  applicable: 


Award  Amount,  tf  known: 
S 


Individnals  Pirforming  Scrvics 

different  from  No.  70af 
(last  name,  first  name.  MIk 


t1.  Amount  of  Payment  (check  all  that  applyk 

S  •  D  actual  □  planned 


t2.  Form  of  Payment  (check  all  that  applyk 

□  a.  cash 

□  b.  in-kind:  specify:  nature 

value 


14.  Brief  Dcscriplion  of  Services  Performed  or  in  be  Performed  and  Datefs)  of  Service. 
or  Memberts)  contacted,  for  Payment  Indicated  in  Hem  t1: 


IX  Type  of  Payment  (cfiedc  all  that  applyk 

□ 

a.  retainer 

□ 

b.  one-time  fee 

□ 

c.  commission 

□ 

d.  contingent  fee 

□ 

e.  deferred 

□ 

•  - 

inclitding  officevtsl.  employecfs). 


I  ShceMs)  SF-LU-A  attached:  *  □  Yes  □  No 


Signstorc: 
Print  Name: 
Title:  _ 
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Appendix  E 

U.S.  Department  of  Health  and  Human  Services _ 

Certification  Regarding  Drug-Free  Workplace  Requireirwnts 
Grantees  Other  Than  Individuals 

By  tiffninB  and/or  subrnKUng  this  appBcatfon  or  grant  agreement,  the  grantee  la  providing  the  certification 
eat  out  baloeL 

Thkegftilifj*ifi«ikw»qgir»»rihyjt»gMl«tM<i«»ifiiplitin«»ntiiigrligDrMg.FreeWnricplaceAflof  1968, 4SCTO  Pattis 

F.  The  rBgBiadoBS,piibiahed  in  the  May  2S,  1990  FcdcnlRccbtcr,  require  oertificatioa  by  grants  that  they  wiOnuimain 
a  drug-freemorkpiace.  Tteceitificatioo  act  ootbdow  is  a  material  repnaeotatioa  of  fiMt  upon  v>iiidireiiance  will  be  placed 
wiiea  the  Departasent  of  Health  aad  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingiy  rendered  a  false  certification,  or  olhmwise  violates  the  requiremeats  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addk^  to  any  other  remedies  available  to  the  Federal  Gowemment,  may  taken  action  authorized  unda  the 

Drug-Free  Workplace  Act  Fake  Bertifirafiniinrvinllinnnf  the  eertifiaarimi  shaP  he  grounds  for  smpeiisiftti  nf  paym^im 
sospenskm  or  tenninatioo  of  grants,  or  govenunentwide  suspension  or  debarment 

Workplaces  under  grants,  for  grantees  other  than  hufividuals,  need  not  be  identified  on  the  certification.  Ifknown,tliey 
may  be  identified  in  the  grant  appUcmioii.  Ifthe  grantee  does  not  identify  the  worlqdaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  woricplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  indude  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  m  opermion.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 
ra^studi^) 

If  the  worlqilace  identified  to  HHS  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 

the  chants),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definkioos  of  terms  in  the  Nonprocnrement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  sabstance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  reyilation  (21 CFR  1308.11  through  ISOSlS). 

'Conviction*  means  a  finding  of  gudt  (induffing  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
jndidal  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

"Criminal  drug  statute'  means  a  Fedmal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensiag,  use,  or  possession  of  any  controlled  substance; 

"Employee*  means  the  employee  of  a  pantee  directly  engaged  in  the  performance  of  wixfc  under  a  grant,  including:  (i) 
All  *dirM  charge*  employees;  (ii)  all  *indSrect  charge*  empfo^es  unleu  their  impact  or  mvolvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (in)  temporary  personnel  and  consultants  who  are  directly  engaged  m  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroO.  This  definition  does  not  indi^  workers  not  on  the  payroll  of 
the  grantee  (e^  volunteers,  even  if  used  to  meet  a  mwphmg  requirement;  consultants  or  independent  contraaors  not  on 
the  grantee’s  payroll;  or  employees  of  snbredpients  or  subcontracton  in  covered  woriqilaces). 

Thn  grantM  cnitllinn  that  II  ufM  or  ufM  conUnun  to  providn  a  driig4PM  worfcpiacn  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distributioo,  dispensmg,  possession  or 
nse  of  a  controlled  substance  is  prtdiMted  in  ^  grantee’s  workplace  and  spedfying  the  actions  that  wiU  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Fatablishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about:  » 

(1^)  The  dangers  of  drug  atmse  indie  workplace;  (2)  'The  grantee’s  poliqr  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  conusding,  rehabffitatioo,  aad  employee  —*«*■"**  programs;  and,  (4)  The  penalties  that  mqr  be  imposed 
upon  employee  for  dny  abuse  violations  occaniiqt  in  the  workplace; 

(c)  Making  k  a  requirement  diat  each  employee  to  be  engag^  in  the  performance  of  the  grsmt^  given  a  copy  of  the 

statement  required  by  paragraph  (a); 

(d)  Notifying  the  employw  in  the  statement  required  by  paragrqih  (a)  that,  as  a  condkion  of  employment  under  the 
grant,  the  employee  wiB: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writhy  of  his  or  her  conviction  fora  violatioo 
of  a  crimn^  drag  statute  oocurr^  in  the  workphme  no  latm  than  calendar  di^  after  such  conviction; 

(c)  Notifyingthe  agency  in  wfitinfc  within  ten  calendar  days  after  receiviag  notice  under  subparagnq)h(dX2)  from  an 
empkyee  or  otherwise  receiving  actual  notice  of  sudi  conviction.  Employers  of  convicted  employees  must  provide  not^ 
mfJudingposkioo  tide,  to  every  giant  officer  or  other  rictignec  on  whose  grant  activity  the  convicted  employee  was  working, 
imless  the  Federal  agency  hm  drsignatrd  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
■dentification  aumber(s)  of  each  aOected  grant; 
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(0  Takiag  one  of  the  foOowiBg  aoioas.  withia  30  caleadar  days  of  reeeiviag  aotioe  uader  subparagraph  (d)(2),  mth 
respea  to  aay  employee  who  is  so  coavkted: 

(1)  Takiag  appropriate  persoaael  actkn  agaiast  such  aa  employee,  up  to  aad  iacludiag  termiaatioB,  coasistem  with  the 
requiremeats  of  the  RehaMitation  Aa  of  1973,  as  aamaded;  or.  (2)  Requiriag  sud  employee  to  participate  satiifaaorily 
in  a  drug  abuse  assistanre  or  rehabilhatioa  program  approv^  for  such  purposes  by  a  Federal,  State,  or  local  heahh.  law 
eaforcemeat,  or  other  appropriate  ageacy, 

(g)  Makiag  a  good  fa^  effort  to  coatiaue  to »««»««««« a  drug-free  workplace  through  impleaieatatioa  of  paragraphs  (a). 

(b).(c).(d).(e)aod(0. 

The  grantee  mey  Inaert  In  the  apece  provided  below  the  aite(t)  for  the  perlormence  of  work  done  In 
connection  with  the  epeelfie  grant  (uae  attachments.  If  needed): 


Place  of  Pcrfonaaacc  (Street address, Gty.Coaaty, State. ZIP  Code), 


Check  there  an^workptaca  on  fiU  that  an  not  identified  htn. 


.  Settioas  76,630(c)  and  (d)(2)  aad  76,63S(a)(l)  and  (b)  provide  that  a  Federal  a^ncy  may  dcsigaaie  a  central  receipt 
poiat  for  STATE-WIDE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  6L  criminal  drug  coavictioas. 
For  the  Departmem  of  Health  aad  Human  Services,  the  central  receipt  point  is:  Divisioa  of  Grants  Maaafemeat  aad 
Oversight,  Office  of  Managemeat  aad  Acquimion,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
lodepeadeace  Avenue,  S.W^  Washington,  D.C  2020L 
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Appendix  F— Catificatkm  Regarding 
Ddbannent,  Suspension,  and  Other 
Responsilnlity  Matters— ^Primary  Cowed 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  {Hospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency’s  determination 
whether  to  enter  into  this  transaction. 

However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction,  if  it  is  later  detmmined  that  the 
prospective  primary  participant  kno%vingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  CM’  default. 

4.  Hie  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  us^  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  sufa^tted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  sub^tting  this  proposal  that, 
should  die  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declar^  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered  ' 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  t^  proposal 
that  it  will  include  the  clause  titled 
“Certification  Regarding  Debarment, 
Suspension,  Inel^bility  and  Volimtary 
Exclusion-Lower  Tier  Covered  Transaction,” 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  fixim  the  covered 
transaction,  imless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  ^m 
Federal  Procurmnent  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  ^cept  for  transactions  authorized 
imder  paragraidi  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowdngly  enters  into  a  Iowct  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default 

***** 

Certification  Regarding  DebarmenL 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  |nresently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  volimtarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
bad  a  civil  jud^ent  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
fir  loca^  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  conunission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (F^eral,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  sudi 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Certification  Regarding  Debarment, 
Suspension,  baeligibil^  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  is  this  clause  is  a 
material  representation  of  foct  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction  ,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  (Mer  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 

[[Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  imder  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
“Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction,” 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  {>art  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  ^m 
Federal  Procurement  and  Nonprocurement 
Programs. 
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8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  vmder  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  bom  participation  in 
this  transaction,  in  addition  to  other 
remediea  available  to  the  Federal 
Govenunent,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

****** 


Certificatioa  Regarding  DdiMument, 
Suspension,  Ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered 
TransactMW 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
fraiisaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Appendix  G — Certification  Regarding 
Environmental  Tobacco  Smolm 

Public  Law  103-227,  Part  C — 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  frn^  by  an  entity  and  used 


routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children’s  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  ptutions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Faihueto  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  tm  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  fiirther  agrees  that  it  will 
require  the  language  of  this  certification  be)  ^ 
induded  in  any  subawards  which  contain  - 
provisions  for  the  children’s  sovioes  and  that 
all  subgrantees  shall  certify  accordingly. 

aajJNQ  CODE  418«-ei-M 
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_ — y»  IlCTIW? 

Protection  of  Human  Subjects  ~  /  ■ 

Aeeurance  identification/Ceftificetion/DBeleriitinn 

(Common  Federal  Rule) 

^OOCK- Wm— chectiwiti— jwwaMnaNnnMajMm—ynatbaconducwd  hiwituiiom  iwith  an  ■Mutmce  of  comp<ienc»  thw  co<>w8  thi  rawth  to 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Announcement  of  Availability  of 
Grants  for  Family  Planning  Male 
Reseevch  Projects 

AGENCY:  Office  of  Family  Planning, 

OPHS. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Family  Planning 
(OFP)  requests  applications  for  grants 
for  reseai^  in  certain  bdiaviord  and 
program  implemmitation  fields  related 
to  family  planning. 

DATES:  To  receive  consideration, 
applications  must  be  received  by  the 
Grants  Management  Office  no  later  than 
June  23, 1997.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date,  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legible  date  receipt  born 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Appbcations  which  do  not 
meet  the  deadline  will  not  be  accepted 
for  review.  Applications  which  do  not 
conform  to  the  requirements  of  the 
program  announcement  will  not  be 
accepted  for  review.  AppUcants  will  be 
notified,  and  applications  will  be 
retiumed. 

ADDRESSES:  Requests  for  application  kits 
may  be  faxed  to  (301)  594-5980. 
Application  kits  may  also  be  obtained 
fiom,  and  appbcations  must  be 
submitted  to,  the  Office  of  Population 
Affairs,  Grants  Management  Office,  4350 
East-West  Highway.  Suite  200,  West 
Tower,  Betb^da,  MD  20814. 

FOR  FURT11ER  INFORMATION  CONTACT:  Ms. 
Jime  L.  Dow,  (301)  594-4000,  for 
assistance  on  technical  and  program 
aspects;  Grants  Management  Office, 

(301)  594—4012,  to  answer  questions 
and  provide  technical  assistance  in  the 
preparation  of  grant  appbcations. 
SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  PHS  Act,  42  U.S.C.  300,  et  seq., 
authorizes  the  Secretary  of  Health  and 
Hiunan  Services  to  award  grants  for 
projects  to  provide  research  in 
behavioral  and  program  implementation 
fields  related  to  fai^y  plaiming.  The 
Office  of  Family  Planffing  (OFP)  intends 
to  make  available  approximately  $1 
milbon  to  support  an  estimated  four 
community-b^d  service  programs  to 
investigate  innovative  approaches  for 
providing  family  planning/reproductive 
health  related  information  and  services 
specificaUy  targeted  to  males. 


Statutmy  Background 
Title  X  of  the  PHS  Act,  enacted  by 
Pubbc  Law  91-572,  authorizes  programs 
related  to  family  planning.  Section  1004 
of  the  Act,  as  amended,  authorizes  the 
Secretary  to  make  grants  to  entities  to 
conduct  research  in  behavioral  and 
program  implementation  fields  related 
to  family  planning.  Implementing 
regulations  appear  at  42  CFR  Part  52. 

Tffis  annoimcement  sedcs  to  encourage 
the  investigation  and  development  of 
effective  approaches  that  facdbtate  the 
provision  of  family  planning/ 
reproductive  healffi  related  information 
and  services  to  males  and  approaches 
that  involve  males  in  building 
community  support  for  pregnancy 
prevention  and  contraception. 

Purposes  of  Grant 

The  family  planning  program 
authorized  by  Section  1001  of  Title  X  is 
required  by  law  to  provide  family 
planning  services,  including  education 
and  covmseling,  to  aU  persons  desiring 
such  services.  One  subgroup  of  the 
population  that  has  been  under¬ 
represented  in  the  traditional  family 
planning  debvery  system  is  males.  Fo? 
example,  in  the  Title  X  family  planning 
program,  less  than  two  percent  of  the 
approximately  5,000,000  persons  served 
are  males. 

Experimce  has  shown  that  it  is 
difficult  to  draw  males  into  family 
planning/r^roductive  health  related 
information  and  services.  The  reasons 
posited  for  low  male  participation  in 
family  planning  range  fit)m  the  bebef 
that  &mily  plannin^reproductive 
health  related  information  and  services 
is  synonymous  with  contraception  and 
is  “a  woman’s  province”  to  the  fact  that 
the  environment  surrounding  most 
traditional  family  planning/ 
reproductive  healffi  related  information 
and  services  is  largely  female-oriented. 
In  other  words,  the  imder-representation 
of  males  may  be  related  to  how  tittle  is 
really  known  about  what  most 
appropriately  constitutes  family 
planning/reproductive  health  for  males. 
In  addition,  most  of  the  highly  effective 
contraceptive  methods  are  those  used  by 
females,  and  the  fact  that  pregnancy 
occurs  in  females  may  lead  to  the 
conclusion  that  they  have  the.greatest 
self-interest  in  managing  contraception. 
As  the  incidence  of  STD/HTV  infection 
has  increased,  so  too  has  the  attention 
given  to  barrier  methods  of 
contraception,  such  as  the  condom,  and 
to  the  motivation  of  males  to  use  this 
method  to  prevent  disease  transmission, 
as  well  as  pregnancy.  Findings  from  a 
nvunber  of  studies  suggest  that  males 
bebeve  that  contraception  is  a  joint 


responsibibty  and  that  more  efforts  to 
involve  males  may  indeed  proved 
successful.  Research  also  suggests  that 
contraceptive  use  by  females  is  greatly 
affected  by  their  mde  partners’ 
commimication  and  attitudes  apd  that 
encouragement  from  the  male  partner  is 
the  strongest  predictor  of  female  use  of 
contraception. 

Federal  programs  have  recently  begim 
to  focus  more  attention  on  male 
involvement  in  family  planning/ 
reproductive  health  related  information 
and  services,  as  evidenced  by  the 
President’s  Fatherhood  Initiative,  the 
National  Campaign  to  Prevent  Teen 
Pregnancy,  and  the  emphasis  on  male 
responsibibty  contained  in  the 
“Personal  Responsibibty  and  Work 
Opportunity  I^oncibation  Act  of 
1996”,  P.L.  104-193. 

Proposals  should  focus  on  one  or 
more  of  the  following  areas,  as  they 
relate  to  males:  (1)  Determining  the 
appropriate  mix  of  activities  that 
positively  affect  the  retention  of  basic 
information  and  education  needed  for 
responsible  family  planning/ 
reproductive  health  decision-making; 

(2)  developing  and  testing  approaches 
for  providing  family  planning  services 
to  mcdes  or  for  encouraging  males  to 
seek  access  to  services  that  already 
exist;  (3)  developing  and  testing 
approaches  that  involve  adult  males  in 
providing  information  that  encourages 
responsible  family  planning/ 
reproductive  health  decision-making  in 
adolescent  males;  (4)  developing  and 
testing  ways  to  involve  males  in 
building  community  support  for  the 
prevention  of  unintended  pregnancy. 

Fimds  are  available  under  this 
annoimcement  to  encourage  the 
development  and  implementation  of 
projects  that  wib  test  a  variety  of 
approaches  as  they  relate  to  involving 
males  in  family  planning/reproductive 
health  related  information  and  services. 
Appbcants  must  review  and  consider 
pobcy  and  program  goals  of  the  Title  X 
family  planning  program  and  must  work 
with  a  network  of  entities,  which  should 
include  other  federal.  State,  local  or 
community-based  health  and  socied 
service  agencies  in  implementing  the 
project.  Successful  appbcants  who  do 
not  provide  clinical  services  must  have 
referral  mechanisms  in  place  for  the 
provision  of  such  services.  Appbcants 
choosing  an  educational  approach 
■should  specify  what  curricula  wiU  be 
implemented.  Grants  under  this 
announcement  are  not  intended  for 
curriculum  or  material  development; 
existing  curricula,  or  adaptations  of 
existing  curricula,  should  be  used. 

An  appbcant  for  a  grant  under  this 
annoimcement  may  elect  to  develop  a 
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family  planning/reproductive  health 
related  information  and  services 
component  which  includes  any  one  or 
more  of  the  following  services  as 
appropriate: 

(1)  Educational  services  or  other 
activities  relating  to  family  planning/ 
reproductive  he^th; 

(2)  Coimseling  relating  to  family 
planning/reproductive  health  issues: 

(3)  Outreach  services  to  males  and 
their  families  on  family  plaiming/ 
reproductive  health  issues; 

(4)  Clinical  services  appropriate  to 
family  planning/reproductive  health; 

(5)  Public  information  and  education 
on  family  plaiming/reproductive  health 
issues. 

Applicants  should  clearly  state  how 
such  component  relates  to  the  general 
research  goals  of  the  proposed  project. 

Evaluation' 

In  order  to  accomplish  the  research 
goals  of  the  program,  all  applicants  are 
required  to  have  an  evaluation 
component  of  high  quality  consistent 
with  the  scope  of  the  proposed  project 
and  the  funding  level.  Project 
evaluations  should  monitor  program 
processes  to  determine  whether  the 
program  has  been  carried  out  as  planned 
and  to  measure  the  program’s  outcomes. 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capability  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements.  Organizations  that  are 
experienced  in  providing  a  variety  of 
services  to  males,  such  as  social, 
educational,  vocational,  and  legal 
services  (e.g.,  tutoring,  mentoring,  job 
skills  training),  and  have  the  capability 
of  expansion  to  include  development 
and  testing  of  family  planning/ 
reproductive  health  related  u^ormation 
and  services,  are  encomaged  to  apply 
for  a  grant  imder  this  annoimcement. 

Application  Requirements 

Applications  must  comply  with  the 
applicable  requirements  at  42  CFR  52.4 
and  be  submitted  on  the  forms  supplied 
(PHS-5161-1)  (OMB  Approval  No. 
0937-0189)  and  in  the  manner 
prescribed  in  the  application  Idts 
available  finm  the  Office  of  Grants 
Management  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 


assmne  for  the  organization  the 
obligations  impost  by  the  terms  and 
conditions  of  the  grant  award. 

Applicants  are  required  to  submit  an 
original  application  and  two  copies. 

Accepteo  applications  will  be 
subjected  to  a  competitive  review 
process.  The  resiilts  of  this  review  will 
assist  the  Deputy  Assistant  Secretary  for 
Population  Affairs  (DASPA)  in 
considering  competing  applications  and 
in  making  the  final  fundfog  decision. 

Any  pimlic  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Awards  will  be  made 
only  to  those  organizations  or  agencies 
which  have  demonstrated  the  capability 
of  providing  the  proposed  services,  and 
which  have  met  all  applicable 
requirements. 

A  copy  of  the  legislation  governing 
this  program  will  be  sent  to  applicants 
as  part  of  the  application  kit.  Applicants 
should  use  the  legislation  and  other 
information  included  in  this 
announcement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  35 
double-spaced  pages,  not  including 
appendices  providing  ciirriculum  vitae 
or  statements  of  organizational 
capabilities. 

Review  Under  Executive  Order  12372 
Applicants  under  this  annoimcement 
are  subject  to  the  requirements  of 
Executive  Order  12372. 

Application  Consideration  and 
Assessment 

Eligible  grant  applications  will  be 
reviewed  by, a  multidisciplinary  panel 
of  independent  reviewers  and  assessed 
according  to  the  following  criteria: 

1.  A  clear  description  of  the  project, 
including  goals  and  objectives,  methods 
of  achieving  objectives,  a  reasonable 
workplan  and  timetable,  md  a  clear 
statement  of  results  or  benefits 
expected.  (20  points) 

2.  The  feasibility  of  the  project  and 
the  likelihood  of  its  producing 
meaningful  results,  as  evidenced  by  the 
applicant’s  presentation  of  an 
evaluation  plan,  reflecting  a  practical, 
technically  soimd  methodology  to 
measure  the  extent  to  which  the 
proposed  approach  enhances  the 
delivery  of  family  planning/ 
reproductive  heidth  education, 
counseling  and/or  services  to  males, 
their  p^urtners  and  their  families  and  its 
potential  for  replication.  (30  points) 

3.  The  history  of  the  applicant 
organization  in  successfully  providing  a 
variety  of  services  to  males,  such  as 


social,  educational,  vocational  and  legal 
services.  (30  points) 

4.  The  administrative  and 
management  capability  of  the  applicant 
organization  in  relation  to  the  type  of 
research  proposed,  the  project  period, 
and  the  adequacy  of  the  applicant’s 
resources  for  the  project.  (20  points) 

Final  grant  award  decisions  will  be 
made  by  the  DASPA.  In  making  these 
decisions,  the  DASPA  will  take  into 
account  the  extent  to  which  grants 
approved  for  funding  will  provide  an 
appropriate  geographic  distribution  of 
resources,  and  will  take  into 
consideration: 

(1)  The  scientific  merit  and 
significance  of  the  proposed  projects; 

(2)  The  applicant’s  capacity  to 
administer  f^ds  responsibly; 

(3)  The  population  to  be  served; 

(4)  The  organizational  model(s); 

(5)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  the  likelihood  of  its 
producing  meaningful  results; 

(6)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results;  and, 

(7)  Empowerment  zones  and 
enterprise  ccnmnunities  be  designated  as 
target  areas  for  these  projects. 

Grants  are  funded  in  annual 
increments  (budget  periods).  Projects 
may  be  funded  for  up  to  three  (3)  years. 
Funding  for  all  approved  budget  periods 
beyond  the  first  year  of  a  grant  is 
contingent  upon  the  availability  of 
funds,  satisfactory  progress  of  ^e 
project,  and  adequate  stewardship  of 
federal  funds. 

The  OFP  does  not  release  information 
about  individual  applications  during  the 
review  process  imtil  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  appUcations.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantees  the 
amount  of  money  awaked,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding,  if  any,  to  be  contributed  by  the 
grantee  to  project  costs. 

Dated:  May  1, 1997. 

Thomas  C  Kring, 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

[FR  Doc.  97-12008  Filed  5-7-97;  8:45  am) 
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25107-25420 .  8 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (I^A),  which 
lists  parts  and  sections  affected  by  dociunents  published  since 
the  revision  date  of  each  title. 


3  CFR 

ProdamaUons: 


6996  . .24555 

6997  . .24557 

AdfninMrathm  Orders: 

Presidentiai  Determinabons: 

No.  97-21  of  April  24, 

1997 . „.....23939 

Memorandums: 

April  24, 1997 . .24797 

5  CFR 

3801 . 53041 

7  CFR 

29 . 54550 

226 . 53613 

301 . 53620,  23943,  24746, 

24753 

340 . . 53628,  23945 

401 . 55107 

454 . 53628 

457 . . . 53628,  25107 

723 . 54799 

1464 . 54799 

1493  . 54560 

1494  . 54560 

1755 . 53958,  25017 

1930 . 55062 

1944 . 55062,  25071 

1951.. ..„ . 55062 

1965 . 55062 

Proposed  Rules: 

319 . 54849 

.  321 . 54849 

330 . - . 54849 

401 . - . . . 53675 

405 . 55140 

416  . 53680 

425 . J. . . . 53685 

437 . 53600 

457 . 53675,  23680,  23685, 

23690,  25140 

Ch.  Xni . 54849,  25140 

1137 . 54610 

8  CFR 

292 . 23634 

9  CFR 

77 . 54801 

92 . 53635 

94 . 54802 

304 . 53639 

306 . 53639 

310 . 53639 

327 . 53639 

381 . 53639 

,  416 . 53639 

417  . 53639 

Proposed  Rules: 

3.. ..„ . 54611 


10  CFR 


703 . 24804 

1023 . 54804 

Proposed  Rules: 

71 . 55146 

435 . 54164 

11CFR 

Proposed  Rules: 

100 . 54367 

104 . 54387 

109  . 54367 

110  . - . 54367 

12  CFR 

617 . 54562 

620 . 54808 

630 . 54808 

13  CFR 

121 . 54325 

14  CFR 

39 . 53640,  23642,  24009, 


24013,  24014,  24015,  24017, 
24019,  24021, 24022, 24325, 
24567, 24568,  24570,  24809, 
24810 

71  . 53643,  23644,  23646, 

23647,  34648,  23649,  23651, 
23652,  23653, 23654,  23655, 
23656,  24024,  251 10, 251 12 
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. 54288 
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. . . 54288 

25 . . . 

. 54288 

39 . 53695,23697,24851, 
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71 . 

_ 53699 

15  CFR 

950 . 

. 54812 

16  CFR 

PfOpoMd  Rutos: 
1015 . 

. 54614 

17  CFR 

1 . 

. 54026 

15 . 

. 54026 

16 . 

_ _ 54026 
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_ 54026 

230 . . . 54572 

Proposed  Rules: 
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24150 

270 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Re^er  users. 
Irx^lusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  QOmQ  INTO 
EFFECT  MAY  8,  1997 


COMMODITY  FUTURES 
TRADINQ  COMMISSION 
Foreign  futures  and  options 
transactions: 

MEFF  Sodedad  Rectora  de 
Productas  Finanderos 
Derivados  de  Rer^ 
Variable;  published  4-S-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 

Nabonai  oi  and  hazardous 
substarKes  contingency 
plans— 

National  priorities  list 
update;  pubished  4-8- 
97 

National  priorities  list 
update;  pubished  4-8- 
97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Civil  monetary  penalbes; 
inflation  adiustments; 
published  4-8-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
staiKlards: 

Occupant  protection  In 
interior  impact— 

Head  impect  protectiort; 
published  4-8-97 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Federal  Repubic  of 
Yugoslavia  (Serbia  and 
Montenegro)  and  Bosnian 
Serb-conlroled  areas  of 
Repubic  of  Bosnia  and 
Herzegovina  sanctions 
regulations: 

Blocked  Yugoslav  vessels; 
claims  resolution,  etc.; 
published  4-28-97 
TREASURY  DEPARTMENT 
Fiscal  Service 
Marketable  book-entry 
Treasury  bHIs,  notes,  and 
bonds;  sale  and  issue; 
uniform  offering  circular. 
Tretisury  bil  auction 
amounts;  offering 
anrouricement,  etc.; 
published  8-8-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  Hn— 
Washington;  comments  due 
by  5-14-97;  published  4- 
14-97 

Raisins  produced  from  grapes 
grown  in  Caifomia; 
comments  due  by  5-14-97; 
published  4-14-97 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Poultry  improvement 
National  Poultry 
Improvement  Plan  and 
aLKilary  provisions — 

New  program 
classifications  and  new 
or  modHied  sampling 
arvi  testing  procedures 
for  participanls  and 
participating  flocks; 
establishment 
comments  due  by  5-12- 
97;  published  3-11-97 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauraitce 
Corporation 

Crop  insurance  regulations: 
Safflower  seed;  comments 
due  by  5-12-97;  published 
4-11-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 
provisiorrs;  comments  due 
by  5-13-97  ;  published  3-5- 
97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Cooked  roast  beef  products; 
sorbitol  use;  comments 
due  by  5-13-97;  published 

3-14-97 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
aruf  Stockyards 
Administration 
Packers  and  Stockyard  Act: 
Poultry  grower  contracts, 
scales,  weighing; 
comments  due  by  5-12- 
97;  published  2-10-97 


AGRICULTURE 

DEPARTMENT 

Rural  Busirtess-Cooperative 

Service 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicmg 
provisions;  comments  due 
by  5-13-97;  published  3-5- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Federal  Agriculture 
Improvement  arxl  Reform 
Act  of  1996;  implementation: 
Delinquent  account  servicing 
provisions;  comments  due 
by  5-13-97;  published  3-5- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Utllltlas  Service 
Rural  development: 

Distance  learning  arxl 
telemedKine  loan  and 
grant  program;  comments 
due  by  5-16-97;  published 

4- 16-97 

COMMERCE  DEPARTMENT 
International  Trada 
Administration 
Uruguay  Round  Agreements 
Act  (URAA): 

Antidumping  and 
countervailmg  duties, 
conformance  arxl  Federal 
reguialory  review, 
comments  due  by  5-12- 
97;  published  4-23-97 
COMMERCE  DEPARTMENT 
NatkHuri  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  highly  migratory 
species  fisheries— 

Atlantic  bluefin  tuna; 
comments  due  by  5-16- 
97;  published  4-21-97 
Highly  migratory  species 
advisory  pan^ 
estabiishinent 
combination  of  Atlanlic 
shark,  swordfish,  and 
tunas  fishery  management 
plans;  comments  due  by 

5- 15-97;  published  4-4-97 
Northeastern  United  States 

fisheries— 

Summer  flounder,  scup, 
and  Black  Sea  bass; 
comments  due  by  5-14- 
97;  published  4-15-97 
Marine  marrwnals: 

Commercial  fishing 
authorizations — 

Take  reduction  plan  and 
emergency  regulations; 


hearings;  comments 
due  by  5-15-97  ; 
published  4-24-97 
Incidentai  taking— 

North  Atlantic  right  whale, 

-  etc.;  take  reduction 
plan;  comments  due  by 

5-15-97;  published  4-7- 
97 

Subsisterv»  taking— 

Northern  fur  seals; 
harvest  dstimates; 
comments  due  by  5-12- 
97;  published  4-11-97 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Household  products 
containing  petroleum 
distiliates  and  other 
hydrocarbons;  comments 
due  by  5-12-97;  published 
2-26-97 

DEFENSE  DEPARTMENT 
Acquisition  regulalions: 
Duty-free  entry  of  supples; 
guidance  darificaborr, 
comments  due  by  5-12- 
97;  published  3-11-j97 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories; 
site  recommervlations; 
general  guidelirres; 
comments  due  by  5-16-97; 
published  4-29-97 
ENERGY  DEPARTMENT 
Federal  Energy  Reguletory 
Commleelon 
Rufemeldrtg  petitions: 

Pipeine  Customer  CoaiitiQn 
and  Interstate  Natural  Gas 
Association  of  America; 
interstate  natural  gas 
pipelines  services; 
expedfled  complaint 
procedures;  comments 
due  by  5-16-97;  published 
4-28-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polulion;  starxlards  of 
performartce  for  new 
stationary  sources: 
Phosphate  fertilizer  kvlustry; 
granular  triple 
superphosphate  storage 
facifities;  commerrts  due 
by  5-15-97;  pubished  4- 
15^7 

Air  progrsvns: 

Ambient  air  quaity 
surveillance;  ozone 
riKxiitoring  season 
modification  for 
CormecticuL  Makw, 
Massachusetts,  New 
Hampshire,  Rhode  Island, 
and  Vermel  comments 
due  by  5-16-97;  pubished 
4-16-97 

Air  quaity  implementation 
plans;  approval  arvi 
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promulgation;  various 
States: 

CaHfomia;  comments  due  by 
5-14-97;  published  4-14- 
97 

New  Jersey;  comments  due 
by  5-12-97;  published  4- 
11-97 

Ohio;  comments  due  by  5- 
16-97;  published  4-16-97 
Tennessee;  comments  due 
by  5-14-97;  published  4- 
14-97 

Vermont;  comments  due  by 
5-12-97;  published  4-10- 
97 

Virginia;  comments  due  by 
5-13-97;  published  4-29- 
97 

Air  quality  implementation 
pi^;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 

Indnna;  commevits  due  by 
5-13-97;  published  3-14- 
97 

Air  quality  planning  purposes; 
designation  of  areas: 

Maine;  comments  due  by  5- 
16-97;  published  4-1697 
Solid  wastes: 

Recovered  materiais 
advisory  nofice; 
avaHab^;  comments  due 
by  5-1497;  published  4- 
1497 

Water  programs  and  sewage 
sludge: 

State  sewage  sludge 
management  programs; 
streamining;  comrnents 
due  by  5-1297;  published 
3-1197 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 

Pole  attachments— 

Cable  operators; 
maximum  just  arxi 


reasortable  rates  utilities 
charge;  comments  due 
by  5-1297;  published 
4-14-97 

Radk>  stations;  table  of 
assignments: 

Tennessee;  comments  due 
by  5-12-97;  published  3- 
2697 

Television  broadcasting: 

Cable  television  systems— 
Navigation  devices; 
commerciai  avaitaMity; 
comments  due  by  5-16- 
97;  published  3-597 
Television  stations;  table  of 
assignments: 

Permsyivania;  comments 
due  by  5-12-97;  published 
3-25-97 

FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Telecommunications  Act  of 
1996— 

900-number  rules;  pay- 
per-caH  services 
advertising  arxl 
operation  and  biling 
dtepute  procedures 
establishment; 
comments  due  by  5-12- 
97;  published  5-1297 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

State  program  irKome 
requirements  arxl 
miscellarwous 
amertdments;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  5-1297;  published 
3-11-97 

INTERIOR  DEPARTMENT 
FMt  and  Wildllfo  Service 
Endangered  and  threatened 
species: 

Flat-tailed  homed  izard; 
comments  due  by  5-12- 
97;  published  6597 


Migratory  bird  hunting: 

Mij^atory  bird  harvest 
information  program; 
participating  States; 
comments  due  by  5-16 
97;  published  61497 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 

Protests  to  agency; 
comments  due  by  612- 
97;  published  61197 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Credit  union  service 
organizations;  comments 
due  by  61297;  published 
61697^ 

Federal  credit  unions  bylaws 
and  Federal  credk  union 
starKlffld  bylaw 
amendments;  revision; 
comments  due  by  612- 
97;  published  61697 

Interpretive  mlings  and 
policy  statemwits; 
revision;  comments  due 
by  61297;  published  6 
1697 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 

Compact  over-order  price 
regulation  for  ConneobcuL 
Maine,  Massachusetts, 
New  Hampshire,  Rhode 
IslarKl,  arxl  Vermont; 
comments  due  by  612- 
97;  published  4-2897 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 

Termination  regulations; 
amerxlments;  comments 
due  by  61697;  published 
61497 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Massachusetts;  comments 
due  by  612-97;  published 
4-1197 

Regattas  and  marine  parades: 
LaugNin  Aquamoto  Sports 
Challenge  and  Expo; 
comments  due  by  612- 
97;  published  62697 

TRANSPORTATION 

DEPARTMENT 

Economic  regulations: 

Domestic  passenger , 
manifest  information; 
comrrterrts  due  by  612- 
97;  published  61697 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 
Akworthiness  dkectives: 

Airbus  Industrie;  comments 
due  by  612-97;  published 
4-197 

Boeing;  comments  due  by 
612-97;  published  616 
97 

Jetstream;  comments  due 
by  61597;  published  4-4- 
97 

New  Piper  Aircraft,  Inc.; 
comments  due  t^  616 
97;  published  2-1697 
Pilatus  Brittert-Norman  Ltd.; 
comments  due  by  612- 
97;  published  6697 
Class  D  airspace;  comments 
due  by  61697;  published 
4-697 

Class  E  airspace;  comments 
due  by  61597;  published 
4-21-97 

TRANSPORTATION 
DEPARTKENT 
Federal  Highway 
Administration 

Motor  caftier  s^ty  standards: 
Federal  regulatory  review; 
comments  due  by  612- 
97;  published  627-97 
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FEIXRAL  REGISTER  W0RK«10P 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  rr 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  Sponsored  by  the  Office  of  the  Federal  Register. 

WHAT:  I^ee  public  briefings  (approximately  3  hours)  to  present: 

^  1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documrats. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


Long  Beach,  CA 

May  20,  1997  at  9KX)  am  to  12:00  noon 
Glenn  M.  Anderson  Federal  Building 
501  W.  Ocean  Blvd. 

Conference  Room  3470 
Long  Beach,  CA  90802 


San  Francisco,  CA 

May  21,  1997  at  9:00  am  to  12:00  noon 
Phillip  Burton  Federal  Building  and 
Courthouse 

450  Golden  Gate  Avenue 
San  Francisco,  CA  94102 


Anchorage,  AK 

May  23,  1997  at  9:00  am  to  12:00  noon 
Federal  Building  and  U.S.  Courthouse 
222  West  7th  Avenue 
Executive  Dining  Rocnn  (Inside  Cafeteria) 
Anchorage,  AK  99513 
RESERVATIONS:  For  Long  Beach,  San  Francisco,  and 

Anchorage  workshops  please  call  Federal 
Information  Center 
1-800-688-9889  x  0 


WHEN: 

WHERE: 


WHEN: 

WHERE: 


WHEN: 

WHERE: 


)rder  Now! 


The  United  States  Government  Manual 
1996/1997 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information- on  the  activities,  func¬ 
tions,  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga¬ 
nizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency’s  “Sources  of  Information”  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub¬ 
lications  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  si^ificant  historical  interest  is  Appendix  B,  which  lists 
die  agendes  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

TTie  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


^  per  copy 


United  States  Government 

mSlNFORMAnON 


Charge  your  order.  SHK] 

It’s  easy! 

Order  Processing  Code: 

V917 

□  YES  ,  please  send  me _ cxipies  of  The  United  States  Government  Mcmual,  1996/97, 

S/N  069-000-00069-0  at  *36  (*45  foreign)  each. 

Total  cost  of  my  order  is  * _ .  Price  includes  regular  domestic  postage  and  hanCNing  and  is  subject  to  change. 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  — 

□  VISA  □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


(expiration  date)  Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 

Mail  orders  to:  Superintendent  of  Documents 
RO.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:  (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 


Purchase  order  number  (optional) 


Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment, 


Printed  on  recycled  paper 
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